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rilHE  oaaes  o(  Dearie  v.  HaU  and  Lofoeridge  v.  Cooper  A  person  ha?- 
"^   Hiv^Iyed  tbe^aame  principle;  and  the  deoision  in  ficial  interest 

the  latter,  both  on  die  original  hearing  and  on  appeal^  '^  ^  ^"™  ^^ 

inoneVy  in* 
iras  pxonoonced  immediately  after  judgment  bad  been  Tested  in  the 

given  in  the  former,  and  with  reference  to  the  reasons  °^™^  ^f  ^^?r 
^'^  '  teesy  assigns  it 

and  authorities  oa  which   that  judgment  proceeded*  for^uable 
These  circumstances  render  it  convenient  to  combine^  ^^|  ^^no 

to  some  extent,  the  report  of  the  one  case  with  that  of  notice  of  the 
■t     _^f  assignment  is 

»e  <<heff .  given  to  the 

^-  trustees  ;af« 

terwardsy  the 
same  person 
proposes  to  sell  bis  interest  to  B^  and  B,^  having  made  inquiry  of  the  trustees  as  to 
the  nature  of  the  vendor's  title,  and  the  amount  of  his  mterest,  and  receiving  no 
intiiDStion  of  the  enstence  of  any  prior  incumbrance,  completes  the  purchase,  and 
gives  the  trustees  notice :  B,  has  a  better  equitj^  than  A.  to  the  possession  of  the 
nmd,  and  the  assignment  to  j9.,  though  posterior  in  date,  is  to  be  preferred  to  the 
asaignment  ioA," 

It  IS  of  no  importance  in  the  question  as  to  the  priority  of  title  acquired  under  the 
aa^nments,  whether  the  interest  of  ^e  vendor  be  vested  or  contingenti  present  or 
cevefsionary. 
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182S.  The  case  of  Dearle  v.  Hall  arose  out  of  the  follow- 

^ '  "^       ing  transactions :  — 


9. 

Hall. 


Pefer  Brown^  by  his  will,  dated  the  1 1th  o(  September 
1794,  after  bequeathing  some  legacies,  and  giving  an 
annuity  of  40/.  to  a  granddaughter,  made  the  following 
dii>position  of  a  part  of  the  residue  of  his  personal  estate 
and  of  the  money  to  arise  by  the  sale  of  his  real  estates:  — 
**  I  do  hereby  direct  my  said  executrix  and  executors, 
and  the  survivors  and  survivor  of  them,  and  the  exe- 
cutors and  administrators  of  such  survivor,  to  place  one 
moiety  of  the  said  residue  of  my  personal  estate,  and  of 
the  money  to  arise  from  the  sale  of  mj'  real  estates,  out 
at  interest,  upon  government  or  real  security,  during  the 
life  of  my  son  Zachariah  Drawti^  and  to  pay  the  interest 
and  produce  thereof  unto  him  my  said  son  Zachariah 
Brown  during  bis  life." 

Ann  Bircham^  William  Foster  the  elder,  William 
Foster  the  younger,  and  William  Unthankj  the  exe- 
cutrix and  executors  of  Peter  Brown,  had  invested  the 

f 

clear  residue  of  the  testator's  estate,  amounting  to  4^600/., 
on  real  securities :  and  the  share  of  the  interest  yielded 
by  these  securities,  which  was  payable  to  Zachariak 
Brorxny  came  to  about  93/.  a  year.  Mr.  Untkank  was 
a  solicitor,  and  took  the  principal  share  in  the  manage- 
ment of  the  testator's  estate. 

» 
By  an  indenture,  bearing  date  on  the  19th  of  Decem^- 
ber  I80S,  and  made  and  executed  by  and  between 
Zachariah  Brown  of  the  first  part,  Charles  Martin  De^ 
mages  of  the  second  part,  William  Bircham  of  the  third 
part,  and  William  Dearie  of  the  fourth  part,  —  (reciting, 
that  Zachariah  Brown  was,  under  the  last  will  of  his 
father  Peter  Brown,  entitled  for  life  to  the  yearly 
anijuily  of  93/.,  issuing  out  of  a  moiety  of  Peter  BroranCs  * 
rofiiduary  estatei  and  which  was  then  paid  to  him  by 

Am 
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? 


Ann  Birchamj  WiUtam  FoUer  the  elder,  William  Foster 
the  younger,  and  William  Unthanky  the  executors  and 
executrix .  of  Peter  Brown ;  that  Zachariah  Brown  had 
agreed,  in  consideration  of  the  sum  of  204/.,  to  sell  to 
Dearie  an  annuity  of  37/-  a  year  during  the  natural  life 
of  bim  Zachariah  Brown^  the  payment  of  which  was  to 
be  secured  by  the  covenant  and  warrant  of  attorney  of 
Zachariah  Brown,  and  also  of  Charles  Martin  Demages, 
and  William  Bircham,  who  had  agreed  to  become  jointly 
and  severally  sureties  for  him), — it  was  witnessed,  that, 
in  pursuance  of  the  said  agreement,  and  of  the  sum  of 
204/.  paid  to  Zachariah  Brown,  they,  Zachariah  Brown, 
and  Charles  Martin  Demages,  and  William  Bircham,  did, 
for  themselves,  their  executors  and  administrators, 
joindy  and  severally  covenant  with  William  Dearie,  his 
executors,  administrators,  and  assigns,  that  they,  their 
heirs,  executors,  or  administrators,  or  some  or  one  of 

• 

them,  should  pay  or  cause  to  be  paid  unto  William 
Dearie,  his  executors,  administrators,  and  assigns, 
during  the  natural  life  of  Zachariah  Brown,  one  annuity 
of  3^^  free  of  and  clear  from  all  taxes,  charges,  and 
deductions,  by  equal  quarterly  payments,  on  the  19th 
of  March,  the  19th  of  June,  the  19th  of  September,  and 
.the  19lh  of  December,  in  every  year. 


182S. 


The  indenture  further  witnessed,  that,  "  for  the  better 
and  more  effectually  securing  the  payment  of  the  afore- 
said annuity,  he,  Zachariah  Brown,  granted,  bargained, 
sold,  and  assigned  unto  William  Dearie,  his  executors, 
administrators,  and  assigns,  all  and  singular  the  yearly 
sum  or  annuity  of  93/.,  and  all  arrears  thereof,  yearly 
arising  or  growing,  and  to  which  he,  Zachariah  Brown, 
was  entided  for  life,  under  the  will  of  Peter  Brown, 
and  all  the  estate,  right,  title,  interest,  trust,  property, 
benefit,  claim,  and  demand  of  him  Zachariah  Brown 
in,  to,  or  out  of  the  same,"  to  have  and  take  all  the 
interest,  dividends,  and  proceeds  of  the  aforesaid  stocks 

B  2  or 
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1835.       or  sums,  and  all  other  the  premises  thereby  assigned, 

\J  '  in  as  ample  and  beneficial  a  manner  as  he,  Zachatiah 

Dea&ls 

V.  Browrtj  was  then  entitled  to  Uie  same ;  but,  nevertheless, 

^^"*        upon  trust  to  permit  and  suffer  Zachatiah  Brcnon  and 
his  assigns  to  receive  and  take  the  same,  until  de&alt 
should  be  made  for  the  qrace  of  twenty-one  days  in 
payment  of  some  quarterly  instalment  of  the  annuity, 
or  some  part  thereof;  and  upon  further  trust,  in  case 
any  quarterly  instalment  of  the  annuity,  or  any  part 
thereof  should  happen  to  be  in  arrear  or  unpaid  for  the 
space  of  twenty-one  days  sext  after  any  of  the  days  or 
times  aforesaid,  then  that  William  Dearie^  his  executors, 
administrators,  or  assigns,  should  receive  and  take  the 
thereby  assigned  interest,  dividends,  and  proceeds,  and 
^ould  thereout,  in  the  first  place,  retain  and  satisfy 
to  himself  and  themselves  the  costs  of  receiving  the 
same,  or  otherwise  attending  the  performance  of  the 
trusts  thereby  declared  ,*  and,  in  the  nestt  place,  should 
thereout  retain,  reimburse,  and  satisfy  to  himself  or 
themselves  the  said  annuity,  or  so  mtich  thereof  as 
should  be  then  in  arrear,  and  shotild  pay,  or  otherwise 
permit  and  suffer  him  Zackariah  Brawn^  or  his  assigns, 
to  receive  and  take  the  residue  or  surplus  thereof,  if 
any,  to  and  for  his  and  their  own  use  and  benefit.    This 
declaration  of  trust  was  followed  by  a  proviso  making 
the  annuitjr  redeemable.    A  memorial  of  this  indenture, 
and  of  the  warrant  of  attorney  mentioned  in  it,  was 
enrolled. 

By  another  indenture,  bearing  date  on  the  26th  of 
September  1809,  and  made  and  executed  by  and  between 
Zachariah  Brawn  of  the  first  part,  William  Bircham  of 
the  second  part,  and  Caleb  Sherring  of  the  third  part, — 
(reciting  Zachariah  Brawn's  title  under  his  father's  will; 
that  he  had  contracted  to  sell  an  annuity  of  27l»  for  his 
own  natural  life  to  Caleb  Sherring,  which,  it  bad  been 
agreed,  should  be  secured  by  the  covenant  and  warrant 
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of  attoniejr  of  Zachariah  Brawn  and  WUliam  Bircham  182S. 
as  bU  «uret]r;  and  that  Zachariah  Bnmn  and  William 
Bircham  had,  for  that  purposci  jobdy  and  severally  Exe- 
cuted a  varraot  of  attorney  to  confess  jiidgment  in  the 
som  of  3001* ;)  -^  it  was  witnessed,  thatt  in  pursuance  of 
the  said  figreement,  and  in  consideration  of  the  sufn  of 
ISOLj  they,  Zachariah  Brcnm  and  William  Bircham^ 
did  for  themselves,  their  heirs,  exepitors,  and  admi^ 
nistrators,  joindy  and  severally  covenant  to  pay  or 
cause  to  be  paid  to  Caleb  Sherring^  his  executors,  ad- 
mioistrators,  and  assigns,  from  thenceibrth  during  the 
natural  life  of  Zachariah  Brawn^  one  annuity  of  27ilpf 
free  and  clear  of  and  from  all  taxes,  charge  and  de*- 
ductions,  by  equal  quarterly  payments,  on  the  26th  of 
Becmber^  the  26th  of  Marchj  the  26tb  of  Jwie^  and  th§ 
26th  of  September :  and  it  was  thereby  farther  witnessedy 
duit,  for  the  **  better  and  more  effectually  securing  the 
payment  of  the  aforesaid  annuity,"  Zachariah  Brown 
granted,  bargained,  sold,  and  assigpt^  pnto  CaUb 
Sherring^  his  executors,  administrators,  and  assigns,  the 
above-mentioned  yearly  sum  or  annuity  of  03/.,  and 
all  arrears  thenaof.  This  assignment  took  no  notice  of 
the  indenture  of  the  19th  of  December  1808,  but  was 
eiq>re8sed  in  similar  language,  and  was  upon  similar 
trusts.  A  memorial  of  this  second  iodenture,  and  of 
the  warrant  of  attorney  mentioned  in  it,  was  enrolled. 

The  annui^  pf  37/.  was  paid  up  to  the  19th  of  June 

1811,  and  that  of  27/.)  up  to  the  26th  pf  June  1811. 
From  those  dates  both  annuities  h&d  beea  unpaid ;  save 
only  that,  in  May  1813,  Dearie^  having  arrested  the 
surety,  Bemages^  in  4n  action  upon  the  coven^pt,  oom* 
pelted  him  to  pay  the  arrears  of  his  annuity  for  one  year 
and  three  quarters,  up  to  the  }9th  oi  March  1813. 

Notwithstanding  these  assignments,  Brawn^  early  in 

1812,  advertised  his  life-intefest  in  the  93/.  for  sale  as 

B  3  an 
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182S.  an  unincumbered  fund ;  and  this  advertisement  led  to  a' 
negotiation  with  Joseph  Hall^  who  proposed  to  become 
the  purchaser.  HaWs  solicitor,  Mr.  PaUeUy  used  all 
due  diligence  in  scrutinising  Browti^s  title;  and,  in  a 
correspondence  which  took  place  between  him  and 
Mr.  Unthankj  the  acting  executor,  he  inquired  of  Mr.  • 
Unthank  the  exact  amount  payable  to  Brawnj  and 
called  for  every  information  respecting  the  fund  and 
the  title. 

No  notice  of  the  assignments  to  Dearie  and  Sherring^ 
had  been  given  to  the  executors ;  and  as  Mr.  Unthank 
was  in  complete  ignorance  of  the  existence  of  such  in- 
struments, none  of  his  letters  made  any  mention  of  or 
allusion  to  any  incumbrance  as  affecting  the  property. 
Under  these  circumstances,  the  contract  between  Brawii 
and  Hall  was  carried  into  effect,  by  an  indenture  dated 
the  20th  of  March  1812,  made  between  Joseph  Hall  of 
the  one  part,  and  Zachariah  Brown  of  the  other  part ; 
which,  after  reciting  Brown*s  title  and  contract  with 
Hallf  witnessed,  that,  for  the  sum  of  711/.  3s.  6«f., 
Zachariah  Brown  thereby  assigned  unto  Joseph  Hall^- 
his  executors,  administrators,  and  assigns,  all  the  annual 
income,  interest,  and  dividends  of  the  moiety  of  the 
residuary  estate  of  Peter  Brown^  consisting  (among  other 
things)  of  the  several  sums  of  money  due  upon  certain 
mortgages  and  securities  specified  in  an  annexed  sche- 
dule, to  receive  and  take  the  interest  and  dividends  from 
the  25th  of  December  then  last  past,  during  Zachariah 
Brown^s  life.  Brown  also  covenanted  for  quiet  enjoy- 
ment, and  that  he  had  done  no  act  to  encumber  the 
fund ;  and  he  constituted  Hally  his  executors,  admi- 
nistrators, and  assigns,  the  attorney  and  attomies  of 
him,  Browuj  for  the  purpose  of  receiving  the  dividends. 
The  executors  of  Peter  Brown  had  been  requested  to 
become  parties  to  the  deed,  but  had  refused. 

'■  •  u    >  On 


The  material  parts  of  the  correspondence  between 
HaWs  solicitor  and  the  executors  are  stated  by  the 
Master  of  the  Rolls  in  his  judgment. 

On  the  17th  of  June  1819,  Dearie  and  Sherring  filed 
their  bill  against  Hall^  Zachariah  Brawfij  the  sureties 
for  the  payment  of  their  respective  annuities,  and  the 
personal  representatives  of  Peter  Brorxn*  The  bill 
charged,  that,  even  if  Hall  had  given  the  executor  notice 
of  his  assignment  before  Dearie  and  Sherring  gave  notice 
of  their  incumbrances,  the  preferable  title,  which  they 
acquired  by  reason  of  the  prior  date  and  execution  of 
the  instruments  under  which  they  claimed,  could  not  be 
prejudiced  by  that  circumstance;  that  Hall  did  not, 
before  he  completed  his  purchase,  make  or  cause  to  be 
made  any  inquiries  of  the  executors  of  Peter  Brown^ 
for  the  purpose  of  ascertaining  whether  they  had  re*-* 
ceived  notice  of  any  incumbrances  affecting  the  funds 
out  of  which  the  annuity  was  to  be  paid ;  that  it  was 
incumbent  on  Hall  and  his  agents,  before  the  com- 
pletion of  bis  purchase,  to  have  searched,  or  caused 
•search  to  be  made,  at  the  proper  offices,  for  the  purpose 
of  ascertaining  whether  there  were  any  prior  incum- 
brances a£Pecting  the  funds;    that  he  and  they  were 

B  4  guilty 
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On  the  25th  of  jfyril^  Hall  served  a  written  notice  on  1828. 
tlie  executors,  requiring  them  to  pay  to  him,  as  assignee 
of  Zachariah  Bratx/n^  the  moiety  of  the  dividends  of  the 
residuary  fund  during  Brown's  life;  and,  in  Julj/  1812, 
Unthank  remitted  to  Hall  31 L  I2s.  lOd.  on  account  of 
the  yearly  dividends  so  assigned.  On  the  17tb  of 
October  following,  the  executors,  for  the  first  time,  re- 
ceived notice  of  the  assignments  to  Dearie  and  Sherring; 
and  they  thenceforward  declined  to  pay  the  interest  to 
any  of  the  claimants,  until  their  rights  should  be  ascer- 
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18^.  gvHtjr  of  ladies  ki  omittiDg  to  make  soch  fleardi;  and 
tha<v  if  sQeh  seaacA  kad  beea  made^  Hall  would  bare 
aaeertained  that  the  Pkinti&  were  anttded  respectively 
to  their  anniikies  of  S7/L  and  27L  The  piajer  in  sub- 
stance waS)  that  the  arrears  and  growing  payments  of 
the  annui^  of  9Sl.  a  year  might  be  q)plied  in  satisfy* 
ing  to  tlie  PlaintiA,  according  to  their  priorities,  what 
should  be  found  due  to  them  oq  thdr  several  aitnwitiffly 
and  their  costs  in  recovering  the  same;  and  that  the  exe* 
cuton  of  the  testator  might  be  reslTMned  from  paying 
any  part  of  the  arrears  or  growing  payments  of  the  9SL 
a  year  to  Hall^  or  to  any  other  person  than  the  Plaintifl&, 
antil  all  the  arrears  due  to  them  in  respect  of  their  an- 
nuities should  have  been  satisfied. 

HaUf  by  his  answer,  relied  on  the  indenture  of  the 
fiOth  cX  March  1812,  and  the  priority  of  his  notice;  snb- 
mitting  to  the  judgment  of  the  Court,  whether  the 
Plaintifi  were  not  bound  to  have  g^ven  to  the  executors 
of  Peter  Braum^  within  a  reasonable  time^  and  befoiw 
March  1S12,  notice  of  the  assignments  made  to  them 
respectively  —  whether,  by  having  omitted  to  give  such 
notice,  till  after  the  execution  of  the  Defendant's  in-^ 
denture  of  assignment,  they  were  not  preduded  in  a 
court  of  equity  from  having  any  benefit  of  their  as^ 
signments  as  against  him — and  whether  they  ought  not 
to  resort,  for  the  payment  of  their  annuities,  to  their 
personal  remedies  against  Zachariah  Brawn  and  hia 
*  sureties? 

Hall  further  stated,  th^  before  the  execution  of  the 
assignment  to  him«  and  the  completion  of  his  purcbas(^ 
he,  by  hb  solicitors,  made  inquiries  of  the  exieoatom 
respecting  the  title  of  Zachariah  Brcwn  to  the  dividends 
in  question,  and  respecting  the  securities  on  which  the 
fund  was  invested;  and  that,  though  a  correspondence 

on 


CASES  IN  CHANCERY.  z-9 


lir.  Sugden  and  Mr.  Phittimore,  for  the  Plaintiffs. 
Mr.  Home  and  Mr.  Barber^  for  Hall^ 


Mr.  Roupellf  for  the  trustees. 


on  the  talgeet  took  place  between  fais  aoGcttinr  and        iStI* 

Unthani,  tke  actiiig  cxeeutor,  no  notice  or  intimatkiit 

of  the  existence  of  any  incnmbiance  on  Bromin  life  in^ 

tcf«8t  was  given  to  him,  HcM^  or  to  any  person  on  Us 

behalf  either  by  the  executors  or  by  jiny  other  individuid. 

But  he  admitted,  that  he  did  not,  before  he  completed 

bk  purchase,  make,  or  cadse  to  be  made,  any  Inquiries 

of  the  cKecutors  of  Peter  Broom  expreasly  for  the  por*- 

pcksc  of  ascertaining,  whether  they  had  received  notice 

of  any  incnmbraoce  or  incumbrances  afieoting  Zaekariak 

Brawn*s  life-interest  in  the  moiety  of  the  divideads  of 

the  residuary  estate;  and  that  he  did  not  make,  or 

caoae  to  be  made^  any  search  at  any  of  the  offices,  in 

order  to  ascertain  whether  any  such  incumbrances  exr 

iated.    He  insisted,  also,  on  some  alleged  defects  in  the 

memorials  of  die  annnities  granted  to  the  Plaintiffi. 

Zadtmriah  Brawa  steted  by  his  answer,  that,  at  the 
date  of  the  assignment  to  HaU^  he  believed  the  former 
anoiiities  to  have  been  redeemed. 

A  .Ibnner  bill,  filed  for  the  same  purpose  as  the 
present,  had  been  suffered  to  be  dinnissed  for  want  of 
prosecution. 

The  essecutprs  bad  paid  into  court  the  arrears  of  the 
dividends  of  Zachariak  Brawn's  moiety  of  the  residuary 
fund. 


The 
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I82S.  Tbe  pofnt  contended  for  by  the  Plaintiffs  was,  that, 

primd  fade^  the  priority  of  their  assignments  gave  them 
a  preferabte  title  to  the  possession  of  the  fund,  and  tliat 
nothing  had  been  done  which  afforded  a  sufficient  reason 
for  postponing  them. 

The  Defendant,  Hall,  on  tbe  other  hand,  argaed,  that, 

• 

by  giving  the  first  notice  to  the  trustees,  he  had  first 
done  all  that  could  be  done  to  make  the  title  to  an 
equitable  interest  in  a  personal  chattel  complete;  that 
the  Plaintifi,  on  the  other  hand,  by  omitting  to  give 
notice  of  their  incumbrances,  had  chosen  to  remain 
satisfied  with. an  imperfect  title,  and  had  enabled  JBraoon 
to  commit  a  fraud ;  and  that,  under  such  circumstances, 
the  equity  of  him,  Hallj  though  arising  under  an  m« 
strument  of  later  date,  was  a  better  equity  than  theirs. 

It  was  admitted  in  the  argument,  that  there  was  no 
direct  authority  upon  the  point ;  but  a  case  of  Wright  v. 
Lord  Dorchester  (a)  was  referred  to,  in  which  it  appeared 
from  an  interlocutory  order  made  by  Lord  Eldon,  that 
the  inclination  of  his  opinion  was  in  favour  of  the  pur- 
chaser who  gave  the  first  notice,  as  against  a  prior  pur- 
chaser who  gave  no  notice. 

Jnly  1.  The  Master  qfthe  Rolls,  Sir  Thomas  Plumcr^ 

1887. 

'  "Went  through  the  facts  of  the  case,  and  stated  his 
opinion,  that  HalTs  claim  was  to  be  preferred  to  that  of 
the  Plaintiffs.  The  principle,  on  which  he  chiefly  relied, 
was,  that  the  Plaintiffs  had  been  negligent;  and,  in  con- 
sequence of  their  negligence,  third  parties  had  been  in- 
volved in  transactions  which  could  not  have  taken  place, 
if  the  first  purchasers,  by  omitting  to  communicate  their 
claims  to  the  legal  holders  of  the  fund,  had  not  put  it  out 
of  the  power  of  those  legal  holders,  though  acting  with 

(a)  See  in/fa,  p.  49. 

perfect 
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perfect  &imess  and  honesty,  to  represent  to  the  subse- 
quent purchaser  the  trae  state  of  circumstances;  that, 
'where  a  first  purchaser,  by  his  negligence,  placed  a  sub- 
sequent purchaser,  who  had  acted  with  all  due  caution, 
in  such  a  situation,  that  loss  must  fall  either  upon  the  one 
or  the  other,  he,  who  had  been  in  default,  and  had 
caused  the  mischief,  ought  not  to  be  saved  harmless  at 
the  expence  of  an  innocent  party;  that,  under  such 
circumstances,  the  general  rule  of  priority  ought  to  be 
qualified,  and  that  he,  who  stood  first  in  point  of  time, 
ought  to  be  postponed  to  a  competitor  claiming  under 
an  instrument  of  later  date,  who  had  been  informed  by 
the  legal  holder  of  the  fund,  that  there  were  no  incum^ 
brances  afiecting  it,  and  who  gave  that  legal  holder 
notice  of  his  purchase,  before  notice  had  been  given  of 
any  other  incumbrance. 


1899. 


But  as  the  point  did  not  appear  to  have  been  expressly 
determined  in  any  preceding  case,  and  was  of  great  im«- 
portance,  his  Honour  declined  coming  to  any  final  judge- 
ment in  the  cause,  till  the  question  was  again  argued. 


The  case  was  again  argued,  by  Mr.  Sugden  for  the 
Plaintifis,  and  by  Mr.  Barber  for  the  Defendant  HalL 


1885. 

xJCVMIMV  S. 


The  Master  of  the  Rolls,  Sir  Thomas  Plumer. 

It  is  observable,  in  the  first  place,  that  the  right,  which 
Zachariah  Brawn  had  under  the  will  of  his  father,  was 
dimply  a  right  to  a  chose  in  action*  The  legal  interest 
in  the  residue  was  vested  in  the  executrix  and  executors ; 
«nd  they  were  to  hold  this  moiety  of  the  residue  so  long 
as  Zachariah  Broom  lived.  They  were  to  pay  him  the  di- 
vidends during  his  life;  but  it  is  clear,  from  the  terms  of 
the  will,  that  they  were  not  to  part  with  the  legal  interest. 
.   .  Dearie^ 


XheemberW, 
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1883.  Dearie^  when  be  entered  iota  this  coqtract,  soeois  to 

hay^  been  aoxious  to  secure  the  payment  of  the  annuity 
in  many  different  modeis.  He  took  the  precaution  to 
have»  not  only  jBroam's  covenant,  but  the  joint  and  ^veral 
secur^  of  Demages  and  Wm*  Bircham :  he  took  also  a 
warrant  of  attorney  to  confess  judgment.  In  fact,  the 
fund  in  question  was  the  last  security  resorted  to,  and  ia 
specified  as  a  further  and  collateral  security. 

One  of  the  terms  of  the  contract  was,  that  Brcw^ 
and  bis  assigns  were  to  be  permitted  to  receive  the  9d/> 
a  year,  until  de&ult  should  be  made  for  the  space  of 
twenty-one  days  in  payment  of  the  annuity.  Not  only^ 
therefore,  was  the  contract  not  followed  by  possession 
of  the  fund,  but  there  was  an  express  stipulation  to  the 
contrary:  so  that  the  transaction  with  Dearie^  at  the 
time  when  it  happened,  was  notliing  more  than  an 
suitable  contract  for  a  collateral  security,  to  be  issuing 
out  of  a  chose  in  action,  not  followed  by  equitable  posr 
session,  nor  by  any  thing  tantamount  thereto.  It  was 
not  possible  for  Brawn  to  transfer  the  legal  interest: 
that  could  not  but  remain  with  the  executors;  but 
wherever  it  is  intended  to  complete  the  transfer  of  a 
chose  in  action,  there  is  a  mode  of  dealing  with  it  which 
a  court  of  equity  considers  tantamount  to  possession, 
namely,  notice  given  to  the  legal  depositary  of  the  fund* 
Where  a  contract,  respecting  property  in  the  hands  of 
other  persons,  who  have  a  legal  right  to  the  possession, 
is  made  behind  the  back  of  those  in  whom  the  legal 
interest  is  thus  vested,  it  b  necessary,  if  the  security  13 
intended  to  attach  on  the  thing  itself,  to  lay  hold  of  that 
thing  in  the  manner  in  which  its  nature  permits  it  to  be 
laid  hold  of — that  is,  by  giving  notice  of  the  contract 
to  those  in  whom  the  legal  interest  is.  By  such  notice 
the  legal  holders  are  converted  into  trustees  for  the  new 
purchaser,  and  are  charged  with  responsibility  towards 

him; 
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nim ;  und  the  cestui  que  trust  is  deprived  of  the  power  183S. 
of  canning  the  same  security  repeatedly  into  the  market) 
and  of  inducing  third  persons  to  advance  money  upon 
it,  under  the  erroneous  belief  that  it  continues  to  belong 
to  him  absolutely,  free  from  incumbrance,  and  that  the 
trustees  are  still  trustees  for  him,  and  for  no  one  else. 
That  precaution  is  always  taken  by  diligent  purchasers 
and  incHmbrancers :  if  it  is  not  taken,  there  is  neglect; 
and  it  is  fit  that  it  should  be  understood,  that  the  so- 
licitor, who  conducts  the  business  for  the  party  advancing 
the  money,  is  responsible  for  that  neglect.  The  con* 
sequence  of  such  neglect  is,  that  the  trustee  of  the  fund 
remains  ignorant  of  any  alteration  having  taken  place  in 
the  equitable  rights  affecdng  it :  he  considers  himself  to 
be  a  trustee  for  the  same  individual  tts  before,  and  no 
oriier  person  is  known  to  him  as  his  cestui  que  tru^. 
The  original  cesttii  que  trusty  though  he  has  in  fact  parted 
with  his  interest,  appears  to  the  world  to  be  the  complete 
equitable  owner,  and  rematrrs  in  the  order,  management, 
and  disposition  of  the  property  as  absolutely  ars  ever;  so 
|bat  he  has  it  in  his  power  to  obtain,  by  means  of  it,  a 
false  and  delusive  credit.  He  may  come  into  the  mar- 
ket to  dispose  of  that  which  he  has  previously  sdld;  and 
bow  can  those,  who  may  chance  to  deal  with  him,  pro- 
tect themselves  from  his  fraud?  Whatever  diligence 
may  be  used  by  a  puisne  incumbrancer  or  purchaser  •'— 
whatever  inquiries  he  may  make  in  order  to  investigate 
the  tide,  and  to  ascertain  the  exact  state  of  the  original 
right  of  the  vendor,  and  his  continuing  right,  -^  tiie  trus- 
tees, who  are  the  persons  to  whom  application  for  in- 
formation would  naturally  be  made,  wiH  truly  and  un- 
hesitatingly represent  to  all  who  pit  questions  to  them, 
that  the  fund  remains  the  sole  absolute  property  of  the 
proposed  vendor.  These  inconveniences  and  mischiefs 
are  the  natural  consequences  of  omitting  to  give  notice 
to  trustees ;  and  they  must  be  considered  as  foreseen  by 

those 
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1828.  those  who,  in  transactions  of  that. kind,  omit  to  give 
notice;  for  they  are  the  consequences  which,  in  the 
experience  of  mankind,  usually  follow  such  omissions. 
•To  give  notice  is  a  matter  of  no  difficulty :  and  whenever 
persons,  treating  for  a  chose  in  action,  do  not  give 
notice  to  the  trustee  or  executor,  who  is  the  legal  holder 
of  the  fund,  they  do  not  perfect  their  title ;  they  do  not 
do  all  that  is  necessary  in  order  to  make  the  thing  belong 
.to  them  in  preference  to  all  other  persons;  and  they 
become  responsible,  in  some  respects,  for  the  easily 
foreseen  consequences  of  their  negligence. 

It  was  as  easy  for  Dearie^  or  his  solicitor,  to  have 
.given   notice  in  1808   of  the   equitable   contract  with 
.BrenoHj  as  in  1812.     In  not  doing  so,  he  was  guilty  of 
negligence,  —  of  gross  negligence,  which  exposed  the 
property  to  all  that  has  since  happened ; — which  enabled 
.  Brown  to  practise  on  another  innocent  individual  so  as 
to  induce  him  to  lend  his  money,  without  any  suspicion 
of. the  existence  of  a  preceding  conveyance; — which, 
leaving  the  trustees  in  ignorance  of  the  fact,  led  them  into 
the  erroneous  belief,  that  Brawn  was  the  owner  of  the 
whole  equitable  right,  and  induced  them  to  represent  btm 
as  the  owner  to  the  individual  who,  at  a  period  long  sub-^ 
-sequent,   became  the  purchaser  of  the  fund.     In  June 
1811,  Z)^ar/^s  annuity  fell  into  arrear,  and,  from  that 
time,  was  in  arrear  for  much  more  than  twenty-one  days. 
.  JOearU  had  then  a  right  to  take  immediate  possession  of 
.  the  fund ;  yet  he  allowed  Brown  to  continue  in  undis- 
.  turbed  enjoyment  of  it,  and,  for  more  than  a  year  after- 
wards, be  took  no  step  towards  obtaining  possession  of 
the  93/.  a  year,  which  was  a  collateral  security  for  the 
.  payment  of  what  was  due  to  him.     Not  even  then  did  he 
give  notice  of  the  existence  of  his  incumbrance  to  the 
executors;  and  they  continued  to  hand  over  the. income 
to  Brownf  as  the  only  person  having  any  claim  to  it. 

The 
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'  '  The  deed,  under  which  the  other  PlaintiflPi  Caleb  Sher»  1 8SS. 
rtng^  daiois,  is,  with  little  variation,  similar  to  the  deed 
to  JDearkj  and  was  probably  drawn  by  the  same  pro- 
fessional gentleman;  yet  no  notice  is  taken  in  it  of  the 
prior  conveyance  to  Dearie^  nor  is  any  thing  done  by  iS^- 
ring  to  obtain  immediate  possession  of  the  fund.  On  the 
contrary,  in  this  as  in  the  other  indenture,  it  is  expressly 
stipulated,  that  Brawn  and  his  assigns  should  be  per- 
mitted to  receive  the  93/.  a  year,  till  default  was  made 
for  twenty-one  days  in  the  payment  of  the  annuity. 
Sherritig^s  SLtmnity  of  211,  was  paid  up  to  June  1811,  and 
then  fell  into  arrear,  but  no  step  was  taken  to  reach  the 
fund.  It  was  not  till  the  17th  of  October  1812,  that 
notice  of  these  two  annuities  was,  for  the  first  time,  givdli 
to  the  executors.  The  act  of  then  giving  notice  shews, 
that  the  annuitants  were  aware  that  notice  was  necessary, 
in  order  to  complete  their  security ;  but  their  tardiness 
in  giving  notice  constitutes  the  negligence  which  has 
produced  all  the  mischief.  For  Bronm,  having,  by  the 
conduct  of  Dearie  and  Sherring^  been  thus  led  at  liberty 
to  deal  with  the  property  as  he  pleased,  availed  himself 
of  this  power,  and  was  even  so  confident  as  to  advertise 
his  life-interest  for  sale,  publicly  inviting  purchasers  to 
treat  with  him  as  for  an  unincumbered  fund.  In  March 
1812,  more  than  half  a  year  before  Dearie  and  Sierring 
gave  the  executors  notice  of  their  annuities,  the  contract 
was  made  between  Brawn  and  the  Defendant  Halh  and, 
in  the  same  month,  an  indenture  of  assignment  was  ex* 
ecuted,  reciting  Brawn*s  right  under  his  father's  will 
to  the  9S/.  a  year,  by  which,  in  consideration  of  700/. 
and  upwards,  Brawn  transferred  that  93/.  a  year  to 
Hall. 

In  concluding  this  contract.  Hall  conducted  himself 
in  a  way  very  difierent  from  that  in  which  the  Plainttfls 
had  acted ;  for,  before  he  paid  his  money,  he  took  the 

pie- 
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1823.  preoiinion  of  tnakitig»  by  Us  solicitor^  aU  due  inqniHes 
of  tfa«  trttstees  aad  executors ;  not  trusdng  to  his  per- 
Mnal  ocffitrMtt  with  Bromtj  but  going  immediately  to 
the  legal  holders  of  the  fimd,  strictly  investigatiag  the 
title^  end  employing  a  very  exact  and  scrutiBtsing  iiH 
dostry  to  ascertaiti  whether  the  fiiad  was  as  nepresented 
by  BrowHi  atid  whether  Broiam  could  completely  transfisr 
the  interest  which  he  stated  himsdf  to  have* 

The  correspondence  between  Mr.  PatteUf  the  soUcilor 
<ef  HM9  and  Mr*  WUUam  UnthatA^  the  acting  executOTt 
eammenced  early  in  February  1812.  On  the  4th  of 
diaft  moath,  Mr.  Patten  wrote  to  Mr.  Untkank,  stating 
shat  he  had  drawn  a  contract  between  Broom  and  HaUf 
Sot  the  purchase  of  Browt/%  life-interest  under  his 
father's  will,  and  requesting  to  be  furnished  with  an 
abstract  of  BrcwfCs  title,  and  of  the  titles  on  which  the 
money  was  invested,  as  well  as  with  any  adier  inform- 
ation on  the  subject^  ^^  and  with  the  exact  clear  amount 
you  pay  to  Brawn  annually.''  Mr.  UtUiank^  in  his 
•answer,  dated  the  6th  of  February^  seat  an  extract  of 
the  will  of  Peter  Brensn^  and  stated,  that  Zackarimh 
Brawn  *^  is  entitled  during  his  life  to  a  moiety  of  the 
income  arising  from  the  residue  cxf  his  Other's  ertate^ 
after  payment  of  an  aDnuitgr  of  40/.  bequeathed  by  the 
wQI,  and  that  the  residue  amoonted  to  40002.9  which 
was  invested  in  real  securities,  bearing  S  per  oent 
inlerest." 

On  the  8th  of  February^  Mr.  Patten  wrote  again,  re- 
questing an  abstract  of  the  titles  of  the  estates  on  which 
the  money  was  secured.  <^  Be  so  good,"  he  adds,  ^*  as 
to  say  on  what  days  in  the  year  the  interest  is  payable, 
and  to  what  iime  Mr.  Brawn  has  received  it,  and  if  there 
be  any  other  deduction  from  the  iaterest*raoney  than 
the  property  tax." 

Mr. 
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Mr.  VMani^  in  bis  answer,  dated  the  lOth  of  Rb^  18C8. 
ruaryf  refuses  to  disclose  the  titles  of  the  mortgagors 
witboQt  their  permission ;  and  then  adds,  <*  The  interest 
of  the  principal  mortgage  is  paid  half-yearly,  in  June 
and  December  f  aod  at  those  times  I  hare  usually  di- 
vided the  surplus  of  the  interest  of  the  residue  of  die 
late  Mr.  Brown's  property  between  Mr.  Z.  Broom  and 
bis  sister,  which  was  done  in  December  last.  There  is 
DO  other  deduction  made  from  the  interest  tlian  the 
property  tax,  except  that  I  have  deducted  from  Mr.  2L 
Browris  moiety  the  postage  of  letters  I  have  received 
from  him.  The  will  of  Mr.  Broom  furnishes  all  the 
informaftion  that  can  be  necessary  for  preparing  an 
assignment  of  the  interest  and  annual  produce  of  one 
moiety  of  his  residuary  property  from  his  son ;  the  date 
of  the  assignment  from  whom  will  of  course  determine 
the  period  from  which  I  shall  have  to  account  for  the 
interest  to  the  assignee.  I  see  no  reason  why  the 
executors  should  become  parties  to  the  proposed  assign- 
ment, which,  Mr.  2.  Broom  having  an  undoubted  right 
to  make,  requires  no  confirmation  from  them ;  but,  for 
myself  I  do  not  choose  in  any  way  to  express  my 
approbation  of  it,  though  I  shall  as  readily  pay  the 
interest  to  his  assignee  as  I  should  do  to  him,  if  he 
were  not  to  part  with  it." 

Further  communications  took  place  between  Mr.  Pat' 
ten  and  Mr.  Unthankj  with  respect  to  the  securities  on 
which  the  money  was  invested;  and  this  part  of  the 
correspondence  is  terminated  by  a  letter  from  Mr.  Un* 
thanks  dated  the  1st  of  March^  in  which  he  states,  that 
be  has  not  the  least  reason  to  suppose  that  there  were 
any  outstanding  demands  on  the  estate  of  the  late  Mr. 
Broom* 

Voi.  ML  C  Tbi* 
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1829*  This  correspondence  affords  a  complete  answer  to  a 

topic  which  was  strenuously  urged  in  favour  of  the 
Plaintifis.  It  was  said  that  Hall  had  not  exercised  due 
diligence ;  for  that  the  question— whether  there  was  any 
prior  incumbrance  on  the  fund  —  was  not  put  directly 
either  to  Brawn  or  to  the  executor.  And  it  is  true  that 
the  question  was  not  put  in  express  words ;  but  was  it 
not  put  in  substance?  The  inquiries  were  such  as  drew 
from  Unthank  what  is  tantamount  to  an  assurance  that 
there  was  an  absolute  title  in  Brawn ;  and  if  Unthank 
had  received  any  intelligence  of  a  prior  incumbrance, 
and  yet  had  acted  and  written  in  the  manner  in  which 
he  has,  he  would  have  involved  himself  in  all  the  re- 
sponsibilities which  would  affect  an  individual,  who 
should  stand  by  and  see  another  person,  upon  the  faith 
of  the  representations  made  by  him,  entering  into  a 
contract  and  parting  with  his  money  on  the  supposi- 
tion that  a  certain  fund,  known  by  him,  who  so  stood 
by,  to  have  been  already  pledged,  was  free  from  incum- 
brances. When  Mr.  Unthank  was  asked  whether  there 
was  any  deduction  from  the  interest-money  except  the 
property  tax,  would  he,  if  the  assignments  to  Dearie 
and  Sherrifig  had  been  notified  to  him,  have  answered, 
**  There  is  no  other  deduction  from  the  interest,  except 
the  property  tax?"  When  Mr.  Unthank  said  in  one  of 
his  letters,  that  the  date  of  the  assignment  would  de- 
termine the  period  from  which  he  would  have  to  account 
to  HaU  for  the  interest,  that  was  in  fact  a  statement 
that  he  was  thenceforth  to  account  to  no  person  else ; 
and  he  could  not  have  spoken  of  himself  as  liable  to 
account  for  the  whole  of  the  interest  to  Hallf  if  he  had 
known  that  he  was  to  account  for  part  of  it  to  Dearie 
and  Sherring,  The  very  first  letter  addressed  to  the 
executor,  calling  for  an  abstract  of  Brawn^s  title,  the 
amount  of  the  residue,  and  the  sum  which  was  then 
paid  yearly  to  Brawn^   was  in  fact  a  request  to  the 

executor 
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executor  to  communicate  every  information^  of  every  1823. 

circumstance  relating  to  the  fund,  which  it  could  be  of  *      ' 
importance  to  a  purchaser  to  know.  v. 


With  respect  to  the  circumstance  that  tlie  question 
was  not  put  directly  to  Brawny  he  covenants  in  the  deed 
of  assignment  that  the  fund  was  free  from  incumbrances ; 
and,  consequently,  the  necessity  of  making  inquiries  of 
him  was  superseded. 

These  proceedings  are  antecedent  to  the  execution  of 
the  contract.  After  so  much  precaution,  the  assignment 
of  BrawrCs  interest  is  executed ;  and  Hall  pays  the  pur- 
chase-money. Does  he  content  himself  with  remaining 
in  this  situation  ?  After  having  given  notice  to  the  legal 
holder  of  the  fund,  and  having  obtained  from  him  an 
engagement  to  pay  the  interest  to  him,  HaUy  as  readily 
as  it  had  been  before  paid  to  Zachariah  Brawn^  Hall  is  let 
into  possession.  Mr.  Unthank  fulfils  his  promise ;  having 
become  a  trustee  for  a  new  cesttu  que  trusty  he  accounts  to 
him,  and,  in  July  1812,  pays  over  to  him  his  share  of 
the  income  of  the  residuary  fund :  thus,  HaU  is  actually 
admitted  into  the  enjoyment  of  the  thing  which  had 
been  assigned  to  him.  On  the  6th  of  Jultfy  Unthank 
writes  a  letter  to  Patten^  in  which  he  says,  *^  As  I  have 
not  been  instructed  as  to  the  means  bv  which  Mr.  Hall 
wishes  to  have  his  moiety  of  the  interest  of  Mr.  BrauovCs 
residuary  estate  conveyed  to  him,  I  have  enclosed  you  a 
draft  for  31/.  195.  10</.,  belonging  to  him,  and  now  in 
my  hands."  He  then  goes  on  to  render  an  account,  to 
shew,  that,  as  a  trustee,  he  has  accounted  to  his  cestui 
que  trust  for  all  that  was  in  his  hands ;  and  he  begs  Mr* 
Patten  to  communicate  to  him  Mr.  HalPs  orders,  "  if 
you  would  have  me  in  future  make  any  remittances 
directly  to  Him."  Thus,  Mr.  Unthank  becomes  virtually 
a  party  to  the  transaction,  giving  HaU  all  the  assurance 

C  2  a  pur 
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)88Sf  a  purchaser  could  have.     Such  is  the  -contrast  between 

zr^  ^  '  the  conduct  of  the  subsequent  incumbrancer  and  of  the 

o.  iucumbrancer  who  stands  first  in  point  of  time. 


Haix. 


Some  months  afterwards,  on  the  17th  of  October 
1812,  Dearie  and  Sherring  caused  noUce  of  their  an- 
nuities to  be  given  to  the  executors ;  accompanied  with 
•n  intimation  that  the  98/.  a  year  must  not  be  paid  any 
longer  to  Hallf  inasmuch  as  they  were  entitled  to  have 
their  demands  first  satisfied  out  of  it.  Upon  receiving 
that  notice,  the  executors,  acting  like  cautious  men,  who 
thought  that  it  was  not  for  them  to  enter  into  any  con* 
te3t,  stayed  their  bands,  and  did  not  make  any  further 
payment;  but,  had  the  notice  not  been  given,  they 
would  have  continued  to  have  paid  the  interest  of  the 
moiety  of  the  residue  to  Hall* 

The  present  suit  was  instituted  on  the  1 7th  of  June 
1819,  six  years  and  a  half  after  the  dale  of  the  noticet 
when  ten  years  had  elapsed  from  the  date  of  Sherrtn^8 
assignment,  and  eleven,  from  the  date  of  the  assignment 
to  Dearie,  and  long  after  a  former  bill  had  been  dis«- 
missed  for  want  of  prosecution  :  and  what  the  Plaintiffs 
seek  by  this  new  suit  is,  —  that  a  court  of  equity  shall,  at 
this  remote  period,  interpose  to  stop  the  93/.  a  year  from 
being  paid  to  Hall,  to  throw  upon  him  the  loss  which 
must  be  sustained  by  some  one  or  other,  and  to  direct 
the  fund  to  be  applied  in  satisfaction  of  the  arrears  aiMi 
growing  payment  of  their  annuities. 

The  ground  of  this  claim  is  priority  of  time.  They 
rely  upon  the  known  maxim,  borrowed  from  the  civil 
law,  which  in  many  cases  regulates  equitiesi — "  qui  prior 
est  in  tempore,  potior  est  in  jure"  If,  by  the  first  con- 
tract, all  the  thing  is  given,  there  remains  nothing  to  be 
the  yulgect  of  the  second  coutract^  and  priority  must 

decide. 
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decide.  Bat  it  cannot  be  contended  that  priority  in  18SS. 
time  mast  decide,  where  the  legal  estate  is  outstanding. 
For  the  maxim,  as  an  equitable  rule,  admits  of  excep* 
tion,  and  gives  way,  when  the  question  does  not  lie  be- 
tween bare  and  equal  equities.  If  there  appears  to  be, 
in  respect  of  any  circumstance  independent  of  priority 
of  time,  a  better  title  in  the  puisne  purchaser  to  call  for 
the  legal  estate,  than  in  the  purchaser  who  precedes 
him  in  date,  the  case  ceases  to  be  a  balance  of  equal 
equities,  and  the  preference,  which  priority  of  date 
might  otherwise  have  given,  is  done  away  with  and 
counteracted.  The  question  here  is, — not  which  assign- 
ment is  first  in  date,  ^-  but  whether  there  is  not,  on  the 
part  of  Hall,  a  better  title  to  call  for  the  legal  estate 
tlian  Dearie  or  Skerring  can  set  up  ?  or  rather,  the  ques- 
tion  is,  Shall  these  Plaintiffs  now  have  equitable  relief 
to  the  injury  of  Hall  ^ 

What  title  have  they  shown  to  call  on  a  court  of  jus- 
tice to  interpose  on  their  behalf,  in  order  to  obviate  the 
consequences  of  their  own  misconduct?  All  that  has 
happened  is  owing  to  their  negligence  (a  negligence  not 
accounted  for)  in  forbearing  to  do  what  thej  ought  to 
have  done,  what  would  have  been  attended  with  no 
difficulty,  and  what  would  have  effectually  prevented  all 
the  mischief  which  lias  followed.  Is  a  Plaintiff  to  be 
beard  in  a  court  of  equity,  who  asks  its  interposition  in 
his  behoof,  to  indemnify  him  against  the  efiects  of  his  own 
negligence  at  the  expense  of  another  who  has  used  all 
doe  diligence,  and  who,  if  he  is  to  sufier  loss,  will  suffer 
it  by  reason  of  the  negligence  of  the  very  person  who 
prays  relief  against  him  ?  The  question  here  is  not,  as 
in  Evans  v.  BickneUy  whether  a  court  of  equity  is  to  deprive 
the  Plaintiff  of  any  right — whether  it  is  to  take  from 
them,  for  instance,  a  legal  estate,  or  to  impose  any  charge 
upon  them.    It  is  simply,  whether  they  are  entitled  to 
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relief  against  their  own  negligence.  They  did  not  per* 
feet  their  securities ;  a  third  party  has  innocently  ad- 
vanced his  money,  and  has  perfected  his  security  as  far 
as  the  nature  of  the  subject  permitted  him :  is  this  Court 
to  interfere  to  postpone  him  to  them  ? 


They  say,  that  they  were  not  bound  to  give  notice  to 
the  trustees ;  for  that  notice  does  not  form  part  of  the 
necessary  conveyance  of  an  equitable  interest.  I  admit, 
that,  if  you  mean  to  rely  on  contract  with  the  individual, 
you  do  not  need  to  give  notice ;  from  the  moment  of 
the  contract,  he,  with  whom  you  are  dealing,  is  personally 
bound.  But  if  you  mean  to  go  further,  and  to  make 
your  right  attach  upon  the  thing  which  is  the  subject  of 
the  contract,  it  is  necessary  to  give  notice;  and,  unless 
notice  is  given,  you  do  not  do  that  whidi  is  essential  in 
all  cases  of  transfer  of  personal  property.  The  law  of 
England  has  always  been,  that  personal  property  passes 
by  delivery  of  possession ;  and  it  is  possession  which 
determines  the  apparent  ownership.  I(  therefore,  an 
individual,  who  in  the  way  of  purchase  or  mortgage  con- 
tracts with  another  for  the  transfer  of  his  interest,  does  not 
divest  the  vendor  or  mortgagor  of  possession,  but  permits 
him  to  remain  the  ostensible  owner  as  before,  he  must 
take  the  consequences  which  may  ensue  from  such  a  mode 
of  dealing.  That  doctrine  was  explained  in  Ryall  v. 
Si(ytdes{a)f  before  Lord  Hardwicke  and  *three  of  the 
Judges.  If  you,  having  the  right  of  possession,  do  not 
exercise  that  right,  but  leave  another  in  actual  pos- 
session, you  enable  that  person  to  gain  a  false  and 
delusive  credit,  and  put  it  in  his  power  to  obtain  money 
from  innocent  parties  on  the  hypothesis  of  his  being  the 
owner  of  that  which  in  fact  belongs  to  you.  The  prin- 
ciple has  been  long  recognised,  even  in  courts  of  law. 


(0)  I  Vet»  sen.  34$.     1  Atk,  165. 
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In  Tag/n^s  case  (a),  one  of  the  badges  of  fraud  was,  that       1888* 
the  possession  had  remained  in  the  vendor*     Possession 
mustioHow  right;  and  if  you,  who  have  the  right,  do 
not  take  possession,  you  do  not  follow  up  the  title,  and 
are  responsible  for  the  consequences. 

^  When  a  man,"  says  Lord  Bacon  (&),  *'  is  author 
and  mover  to  another  to  commit  an  unlawfiil  act,  then 
he  shall  not  excuse  himself  by  circumstances  not 
pursued." 

It  is  true  that  a  chose  in  action  does  not  admit  of 
tangible  actual  possession,  and  that  neither  Zachariah 
Brawn  nor  any  person  claiming  under  him  were  en- 
titled to  possess  themselves  of  the  fund  which  yielded 
the  9SL  a  year.  But  in  Bj/aU  v.  Bowles  the  Judges 
held,  that,  in  the  case  of  a  chose  in  action,  you  must 
do  every  thing  towards  having  possession  which  the  sub- 
ject admits;  you  must  do  that  which  is  tantamount  to 
obtaining  possession,  by  placing  every  person,  who  has 
an  equitable  or  legal  interest  in-  the  matter,  under  an 
obligation  to  treat  it  as  your  property.  For  this  pur- 
pose, you  must  give  notice  to  the  legal  holder  of  the 
fund;  in  the  case  of  a  debt,  for  instance,  notice  to 
the  debtor  is,  for  many  purposes,  tantamount  to  pos- 
session. If  you  omit  to  give  that  notice,  you  are  guilty 
of  the  same  degree  and  species  of  neglect  as  he  who 
leaves  a  personal  chattel,  to  which  he  has  acquired-  a 
title,  in  the  actual  possession,  and  under  the  absolute 
control,  of  another  person. 

Is  there  the  least  doubt,  that,  if  Zachariah  Brown  had 
been  a  trader,  all  that  was  done  by  Dearie  and  Sherring 
would  not  have  been  in  the  least  effectual  against  his 

(a)  3  Rep.  80.  (b)  MaximM  of  ike  Law,  max.  16. 
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m$4       attignees ;  bnt  that,  oooording  to  the  doctrine  of  Syatt 
▼•  Uonsies^  his  assignees  would  haye  taken  the  fundf 
because  there  was  no  notice  to  those  in  whom  the  legal 
interest  was  vested  ?    In  that  case  it  was  the  opinion  of 
all  the  Judges,  that  he  who  contracts  for  a  chose  in 
action,  and  does  not  follow  up  his  title  by  notice,  gives 
personal  credit  to  the  individual  with  whom  he  deals. 
Notice,  then,  is  necessary  to  perfect  the  title,  -*-  to  give 
a  complete  right  in  rem,  and  not  merely  a  right  as 
against  him  who  conveys  his  interest.   If  you  are  willing 
to  trust  the  personal  credit  of  the  man,  and  are  satisfied 
that  he  will  make  no  improper  use  of  the  possession  in 
which  you  allow  him  to  remain,  notice  is  not  necessary; 
for  against  him  the  title  is  perfect  without  notice.     But 
if  he^  availing  himself  of  the  possession  as  a  means  of 
obtaining  credit,    induces   third  persons  to  purchase 
from  him  as  the  actual  owner,  and  they  part  with  their 
money  before   your  pocket-conveyance  is  notified  to 
them, '  you  must  be  postponed.     In  being  postponed, 
your  security  is  not  invalidated :  you  had  priority,  bat 
that  priority  has  not  been  followed  up ;  and  you  have 
permitted  another  to  acquire  a  better  tide  to  the  legal 
possession.    What  was  done  by  Dearie  and  Sherring  did 
not  exhaust  the  thing  (to  borrow  the  principle  of  the 
civil  law),  but  left  it  still  open  to  traffic.    These  are  the 
principles  on  which  I  think  it  to  be  very  old  law,  that 
possession,  or  what  is  tantamount  to  possession,  is  the 
criterion  of  perfect  title  to  personal  chattels,  and  that 
he,  who  does  not  obtain  such  possession,  must  take  his 
chance. 

I  do  not  go  through  the  cases  which  constitute  ex- 
ceptions to  the  rule,  that  priority  in  time  shall  prevail. 
A  man  may  lose  that  priority  by  actual  fraud  or  con- 
structive fraud ;  by  being  silent,  for  instance,  when  he 
ought  to  speak;  by  standing  by,  and  keeping  his  own 

security 
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urityooaeaded.  By  such  condaot,  evwn  the  advaatagi       18t8« 
of  possessing  the  legal  estate  may  be  lost* 

I 

The  principle^  which  I  bare  stated,  is  reccgnieed  in 
flMDy  aatborities*  In  Etxau  ▼.  Biekndl  Lord  Eldom 
says  (a),  **  If  in  this  case  I  could  be  perfectly  satisfied 
diat  the  intendon  was,  according  to  the  allegations  in  this 
Irill,  taken  altogether,  that  he  might  represent  himself  as 
entitled  to  credit  as  owner  of  the  premises,  and  obtain 
credit  in  bis  trade  by  representing  himself  as  owner  of 
the  premises,  and  that  BickneU  acceded  to  that  purpose, 
so  understood,  I  should  be  strongly  disposed  to  hold 
BidtneU  liable  to  the  extent  in  which  StanselPs  holding 
himsdf  out  as  owner  had  involved  a  third  party." 

The  case  of  Wright  v.  Lord  Dorchester  (&),  though  a 
qualified  and  conditional  determination,  and  made  with- 
out prejudice  to  a  final  decision,  yet,  considering  the 
known  habits  and  caution  of  the  great  Judge  by  whom 
that  interlocutory  order  was  pronounced,  and  the  weight 
due  even  to  the  first  impressions  of  his  Lordship,  is  en« 
tilled  to  considerable  authority.  The  preference  given 
in  that  case  to  ^^puisne  incumbrancer,  who  had  made  in- 
quiry of  the  trustees,  over  the  prior  incumbrancer,  who 
had  not,  must  have  proceeded  on  the  principle  which  I  have 
applied  to  the  present  case.  The  puisne  incumbrancer 
was  not  put  into  permanent  possession  in  that  case  by  a 
power  of  attorney  to  receive  the  dividends,  more  than  by 
actual  payment  of  the  current  interest  in  the  present 
case,  and  a  promise  of  regular  payment  in  future. 

In  RyaU  v.  Ecndes  (c),  Lord  Hardmcke  puts  his 
opinion  principally  on  the  ground,  that,  when  a  vendor 

ia)  8  Veiey,  19S.  (*)  If^t  p.  49.' 

(c)  1  Vetcy  sen.  571.    1  Atkint.  188. 

is 
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1888;  is  left  in  possession  of  that  which  he  has  disposed  o^  he 
'*  gains  a  delusive  credit  by  a  false  appearance  of  sub- 
stance." (a)  '^  I  will  not  say,"  he  observed,  ^<  but  some 
inconveniences  may  arise  on  each  part  •••  But  this  I  will 
say,  that  very  great  inconveniences  may  arise  by  giving 
an  opportunity  to  people  to  make  such  securities,  and 
yet  appear  to  the  world  as  if  they  had  the  ownership  of 
all  those  goods  of  which  they  are  in  possession,  when, 
perhaps,  they  have  not  one  shilling  of  the  property  in 
them/'  Mr.  Justice  Burnet  said  (5),  <<  Where  the  ne- 
glect naturally  tended  to  deceive  creditors,  it  has  been 
held  a  badge  of  fraud,  where  left  in  his  hands. ...  It  is 
difficult,  unless  in  very  special  cases,  to  assign  a  reason 
why  an  absolute  or  conditional  vendee  of  goods  should 
leave  them  with  the  vendor,  unless  to  procure  a  collusive 
credit :  and  it  is  the  same,  whether  in  absolute  or  con- 
ditional sales. ...  If  the  conditional  vendee,  on  paying  his 
money  for  the  goods,  will  not  insist  upon  delivery  to 
him,  he  confides  in  the  vendor,  not  in  the  goods ;  and, 
therefore,  should  come  in  the  same  case  with  other 
creditors,  especially  as  he  has  been  the  bait  to  draw 
other  creditors  in."  Then  he  argues,  with  respect  to  the 
assignment  of  a  bond-debt  or  other  chose  in  action  (c), 
*^  Why  is  not  delivery  as  requisite  on  such  an  assign- 
ment, as  a  delivery  in  the  conveyance  of  a  thing  in  pos- 
session?.. .Why  will  not  the  means  of  reducing  into 
possession  be  considered  in  the  same  light  as  a  convey- 
ance of  the  thing  itself  at  law  ?  • . .  The  debt,  by  the  as- 
signor's continuing  it  in  his  hand,  is  in  his  order  and 
dbposition,  as  he  may  receive  the  money  due,  and 
cancel  the  bond,  and  assign  it  over  to  another  creditor; 
and  cannot  have  this  bond,  but  by  consent  of  the  true 
owner  in  equity ;  and,  therefore,  as  he  is  not  obliged  to 

(a)  1  Atkint.  185.  (6)  1  Va.  sen.  360, 561. 

(c)  1  Tei.  8en.56S,365. 

accept 
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accept  a  defective  security,  it  is  his  own  fault     As  to  1828. 

bulky  goods,  the  means  of  reducing  into  possession  has  j^  \'^ 
been  held  sufficient :  why  not,  then,  in  the  case  of  a  chose  «. 

inaction?"  "^"'- 

Lord  Chief  Baron  Parker  expresses  himself  thus  (a) : 
**  It  is  said,  there  can  be  only  an  equitable  assignment  of  a 
chose  in  action :  which  is  true ;  and  yet,  in  case  of  bonds 
assigned,  (for  bills  of  exchange,  or  promissory  notes,  are 
assignable  at  law,)  they  must  be  delivered ;  and  such  deli- 
very of  the  bond,  on  notice  of  assignment,  will  be  equi- 
valent to  the  delivery  of  the  goods ;  for  the  debtor  cannot 
afterwards  justify  payment  to  the  assignor,  Domat.  lib»h 
This  clause  extends  to  things  in  action ;  and  all  has  not 
been  done  to  divest  the  right  from  the  bankrupt,  and  to 
vest  a  right  in  the  mortgagee;  for  no  notice  appears  to 
be  given."  So  Lord  Chief  Justice  Lee  spoke  *'  of  an 
honest  creditor  or  mortgagee,"  who  has  had  a  convey- 
ance made  to  him  for  valuable  consideration,  but  *^  is 
not  to  have  any  preference  to  another  creditor,  because 
he  does  not  give  notice  to  other  creditors,  by  having  that 
delivery  to  him  to  which  he  was  entitied."(6) 

I  cite 

(a)  1  Firf.ffet.  This  passage  '  Things  incorporeal,  such  as 
of  the  judgment  of  the  Lord  debts,  cannot  properly  be  deli- 
Chief  &ron  is  given  by  Atkynt  vered.'  This  is  to  shew  the 
(1  Aik,  177.)  in  the  following  nature  of  assignments  of  debts 
words :  —  **  If  a  bond  is  assigned,  by  notice  to  the  debtor.  This 
the  bond  roust  be  delivered,  and  clause,  therefore,  extends  to 
notice  must  be  given  to  the  things  in  action ;  and  all  has  not 
debtor;  but  in  assignments  of  been  done  that  might  have  been 
book-debts^  notice  alone  is  sufii-  done  by  the  assignee  to  vest  the 
ctent,  because  there  can  be  no  right  of  them  in  himself,  and  to 
delivery;  and  such  acts  as  are  take  away  from  the  bankrupt  the 
equal  to  a  delivery  of  igoods  power  and  disposition  of  them, 
which  are  capable  of  delivery,  for  no  notice  has  been  given  to 
Domat,  1.  i.  t.  3.  s.  2.  par.  9.  says,  the  debtors." 

(b)  1  Vete^f  sen.  369. 
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IMt*  ^  I  cite  these  authorities  to  shew,  that,  in  assigtitnenti 
of  choses  in  action,  notice  to  the  legal  holder  has  always 
been  deemed  necessary ;  and  it  would  be  Tery  dangerous 
for  tlie  solicitor  of  the  purchaser  to  neglect  it.  A  so* 
licitor,  who  should  neglect  it,  would  find  it  difficult  to 
make  out,  that  he  had  not  become  responsible  to  his 
client 

It  was  said  that  HaU  had  himself  been  negligent ;  for 
he  had  not  searched  in  the  enrolment-office,  where  he 
would  have  found  memorials  which  would  have  given 
him  notice  of  these  incumbrances.  I  answer,  that  Hallt 
in  contracting  for  the  purchase  of  Brown^s  life^interest, 
was  not  in  any  respect  called  upon  by  the  nature  of  the 
transaction  to  search  for  memorials  of  annuities.  If  the 
fiind  could  not  have  been  transferred  or  incumbered 
without  a  memorial  he  would  have  been  bound  to  search 
in  the  enrolment^office ;  but  there  was  nothing  to  lead 
him  to  search  in  that  quarter ;  and  the  transfer  of  an 
interest  in  the  93/.  did  not,  taken  by  itself,  call  for  a 
memorial.  How,  then,  could  he  be  expected  to  look  for 
documents  which  had  no  natural  connection  with  the 
transference  of  the  fund?  It  was  the  mere  accident  that 
the  prior  charges  had  been  created  by  way  of  security 
for  the  payment  of  annuities,  which  caused  memorials  to 
be  made;  and  memorials  would  have  been  equally 
necessary,  if  the  annuities  had  not  been  secured  on  the 
fund  in  question.  It  would  be  too  much  to  impose  on 
a  purchaser  the  obligation  of  making  a  search,  to  which 
there  is  nothing  to  lead  him.  In  affiiirs  of  great  import- 
ance, a  careful  individual  would  probably  search  every 
where.  But  it  is  impossible  to  say,  that  Mr.  HaU  was 
bound  to  conjecture,  that  Brtmn  had  raised  money  by 
granting  an  annuity,  and  had  secured  that  annuity  by 
pledging  his  life-interest  under  his  father's  will. 

Oo 
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On  these  grounds,  I  think  that  the  Pbintifib  have  not  I89fii> 
shewn  a  title  to  call  on  a  court  of  equi^  to  interpose  in 
their  behalf,  and  to  take  the  fond  from  an  individual 
who  has  used  due  diligence,  in  order  to  give  it  to  those 
whose  negligence  has  occasioned  all  the  nischicC 
There  is  no  equality  of  equities  between  the  Defendant 
Hall^  and  the  Plaintifis. 

What  opportunities  of  fraud  would  be  afforded,  if  a 
party,  wbo^  having  obtained  an  equitable  conveyance, 
conceals  it  from  every  body,  and  lies  by  for  years,  while 
intermediate  transactions  are  taking  place,  could  at  any 
time  come  forward  with  his  secret  deed,  and  say  to  a 
subsequent  purchaser,  who  had  advanced  his  money  in 
ignorance  of  the  existence  of  such  a  claim,  "  My  deed 
is  in  date  prior  to  yours ;  and,  therefore,  whatever  may 
have  been  my  negligence,  or  your  diligence,  the  property 
belongs  to  me/'  Good  sense,  reason,  authority,  and 
equity  are  all  on  the  other  side. 

The  bill,  therefore,  must  be  dismissed,  but,  as  against 
Hally  without  costs.  I  do  not  make  the  Plaintiffs  pay 
costs  to  HaUj  because  they  may  have  been  losers  without 
any  intention  to  commit  a  fraud,  and  I  am  unwilling  to 
add  to  their  loss.  Constructive  fraud  is  the  utmost  that 
can  be  imputed  to  them. 

I  may  mention,  farther,  that  the  language  of  text 
writers  (though,  of  course,  I  do  not  refer  to  them  as  au- 
thorities) shews,  that  the  mle,  as  I  have  stated  it,  is  in 
accordance  with  what  has  been  the  current  practice  and 
the  understanding  of  the  profession  on  the  subject  of 
priorities.  *^  On  the*  mortgage  of  a  chose  in  action," 
says  one  of  the  text  writers  (a),  "  it  should  never  be 

(a)  PowelTs  Law  of  Mortgages^  by  CnMU/jf^  p,  451.  note  T. 

omitted 
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1828.  omitted  to  give  notice  of  the  transfer  to  the  trustee } 
for,  upon  the  authority  of  the  cases  quoted  in  the  text, 
TowroiUe  y.  Nash^  8P.  Wiw.SOS*,  and  Stanhope  v. 
Vemey,  ButL  Co.  Lit.  290. Ln.  {I.)  s.  I S.^  it  has  been 
thought,  (and  indeed,  as  it  should  seem,  with  a  great 
dq;ree  of  reason),  that,  if  a  mortgagee  of  this  equitable 
right  neglect  to  give  notice  of  his  incumbrance  to  the 
trustee,  and  such  equitable  right  be  afterwards  assigned 
to  a  second  mortgagee,  who  takes  the  precaution  of 
giving  the  trustee  proper  notice,  the  first  mortgagee  will 
be  postponed/' 


1824.  There  was  some  discussion  concerning  the  minutes  of 

the  decree.  The  result  was,  that  His  Honour  ordered 
the  costs  of  Unthank  and  his  co-trustees  to  be  paid  by 
the  Plaintiffs ;  and  the  fund  in  court  to  be  paid  to  Hall. 


^^His  Honour  doth  order  and  decree,  that  the 
919/.  25.  Sd.  3  per  cent,  bank  annuities,  standing  in  the 
name  of  the  accountant-general,  in  trust  in  this  cause, 
be  transferred  to  the  Defendant  Jb^^^A  HaU:  and  it  is 
ordered,  that  thereupon  the  Plaintiff's  bill  do  stand  dis- 
missed out  of  this  Court  as  against  the  Defendants, 
William  Unthank  and  Ann  Bircham,  with  costs,  to  be 
paid  by  the  Plaintifis,  &c.,  and  without  costs  as  against 
the  several  other  Defendants/' 

Reg.  Lib.  1828.  A.  1102. 


From  this  decree  the  Plaintifis  appealed. 


In  LovERiDGE  V.  Cooper  a  similar  question  arose, 
under  the  following  circumstances:  — 

Robert 
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Robert  Johnson^  by  his  will,  bearing  date  the  Slst  of 
August  1802,  directed,  that  his  trustees  and  executors 
should  stand  possessed  of  a  sum  of  12,500/.  4  per  cent, 
bonk  annuities,  upon  trust  to  pay  the  annual  sum  of 
500/.,  being  the  dividends  of  the  12,500/.  4  per  cent, 
bank  annuities,  into  the  hands  of  his  wife,  Ann  Johnson^ 
during  her  life ;  and,  after  her  decease,  upon  trust,  to 
transfer  6250/.  4  per  cent,  bank  annuities,  being  one 
moiety  of  the  fund,  and  all  the  dividends  thenceforth  to 
grow  due  on  the  same^  unto  and  equally  amongst  all 
and  every  the  sons  who  should  be  then  living,  of  the 
testator's  hro^eTj'^ Biehard  Johnson.  The  testator  ap- 
pointed John  Cooper^  Robert  Robson^  and  William  Gib^ 
sonj  trustees  and  executors  of  his  will.  He  died  in 
1805 ;  and  his  will  was  proved  by  his  three  executors 
at  his  death.  His  brother,  Richard  Johnsonj  had  four 
sons  living. 


1828. 


In  September  1816,  J(An  Harrison  I/weridge  and 
Robert  George  Arrawsmithf  being  trustees  of  a  sum  of 
money  for  the  separate  use  of  Elizabeth  Wright^  the 
wife  of  James  Wright^  entered,  at  the  request  of  her  and 
her  husband,  into  a  contract  with  Richard  Johnson^ 
one  of  the  four  sons  of  the  testator's  brother,  for  the  pur- 
chase of  a  redeemable  annuity  of  24/.,  payable  quarterly 
during  the  life  of  Richard  Johnson*  The  annuity  was 
to  be  secured  by  the  joint  and  several  bond  of  Richard 
Johnson  and  of  John  Wall  as  a  surety,  and  by  an  assign- 
ment of  a  part  of  that  one  fourth  share  of  the  6250/. 
4  per  cent  bank  annuities,  to  which  Richard  Johnson 
was  then  entitled  in  reversion  expectant  on  the  death  of 
the  testator's  widow  and  subject  to  the  contingency  of  his 
surviving  her.  To  carry  this  agreement  into  effect,  an 
indenture  was  executed,  bearing  date  the  5th  of  September 
1816,  by  which  it  was  witnessed,  that,  in  consideration 
of  20002.  paid  to  Richard  Johnson  by  John  Harrison 
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IMS*  l4weridge  and  Robert  George  ArrawsmUhy  at  the  request 
of  Jaraet  Wrigkt  and  Eiizabeth  Wright  his  wife^  Richard 
Johnsmi  and  John  Wall  did,  joiody  and  severally,  cove* 
nant,  that  they  or  one  of  them,  and  the  heirs,  executors, 
and  adoiioistrators  of  them,  or  one  of  them,  should  pay 
or  cause  to  be  paid  to  John  Harrison  Looeridge  and 
Robert  George  Arrowsmith^  their  executors,  administra* 
tors,  and  assigns,  daring  the  life  o{  Richard  Johnson^  an 
annuity  of  24rL  by  equal  quarterly  instalments.  It  was 
further  witnessed,  that  Johnson  did  grant,  assign,  and 
confirm  unto  John  Harrison  Loveridge  and  Robert 
George  Arrowsmithf  their  executors^  administrators,  and 
assigns,  the  capital  sum  of  700/,  4  per  cent  bank  annui- 
ties, being  part  of  the  share  of  the  6250/.  stock  to  which 
be  was  then  entitled  in  remainder,  expectant  on  the 
decease  of  jhm  Johnson,  and  also  all  the  dividends  and 
annual  produce  which  should  become  payable  in  respect 
of  the  said  700/.  after  the  decease  of  Ann  Johnson,  and 
all  the  right,  interest,  property  ^  claim,  and  demand  of  him 
Richard  Johnson  in  and  to  the  said  sums,  to  have,  re- 
ceive, and  take  the  same  to  them,  their  executors,  adr 
ministrators,  or  assigns,  in  trust  for  securing  the  payment 
of  the  annuity  of  24eL  pursuant  to  the  covenant.  It  was 
then  declared,  that,  in  case  the  annuity  should  at  any 
time  be  in  arrear  by  the  space  of  one  calendar  month, 
they,  their  executors,  administrators,  or  assigns,  might 
make  sale  of  the  700/.  4  per  cent,  bank  annuities,  or  any 
portion  thereof,  and  that,  out  of  the  monies  thence  arts* 
ing^  they  should  pay  the  expenses  incurred  in  the  execiw 
tiua  of  the  trusts,  retain  and  discbarge  all  arrears  of  the 
annuity,  and,  after  payment  of  such  arrears,  invest  the 
vesidue  of  the  money  in  the  public  funds,  in  trust,  by 
sale  or  other  dispoMtion  thereof,  or  of  any  part  thereof  to 
pay  from  time  to  time  so  much  of  tbe  annuity  as  ebonid 
not  be  paid  pursuant  to  the  covenant  By  the  some 
iodeniitfe,  Johnson  appraited  Loatri^g^  and  Arnmemiihf 

and 


CASES  IN  CHANCERY. 

and  each  of  them,  their  executors,  administrators,  and 
assigns,  bis  attorney  or  attornies,  for  compelling  a  transfer 
of  the  stock  thereby  assigned. 

No  notice  of  this  indenture^  or  of  the  transaction  to 
which  it  rekted,  was  communicated  to  any  of  the  trus- 
tees of  the  testator's  wiU,  till  the  29th  oi  April  1818. 

On  the  24th  ot  August  1819,  the  annuity,  being  then 
considerably  in  arrear,  was  assigned  to  Henry  Lcweridge^ 
by  a  conveyance  which  purported  to  be  made  in  consi- 
deration of  200/.,  and  to  which  John  Harrison  Lcweridge 
and  Robert  George  Arrammithj  as  well  as  Wright  and 
bis  wife,  were  parties. 

In  1821  the  testator's  widow  died,  and»  shortly  after- 
wards, a  notice  in  writing  of  the  indenture  of  the  24th 
of  August  1819  was  served  on  Cooper ^  the  surviving 
trnstee  and  executor  under  the  will.  The  noUce  stated, 
that  the  annuity  was  in  arrear  from  the  5th  of  June 
1818,  and  required  Cooper  to  stand  possessed  of  the 
700&  4  per  cent  bank  annuities,  and  the  dividends 
thereof  upon  the  trusts  of  the  indenture  of  the  5th  of 
September  1816. 

Shortly  after  the  grant  of  the  annuity,  Johnson  en- 
tered into  a  contract  for  the  sale  to  William  Hodges  of 
his  interest  in  the  one  fourth  share  of  the  6250/.  stock. 
This  contract  was  carried  into  execution  by  a  deed 
dated  the  Sd  o{  December  1816,  by  which  Richard  John- 
son,  in  consideration  of  600/.,  assigned  to  William 
Hodges  the  sum  of  1562/.  IO5.  stock,  being  his  one 
fourth  part  of  the  6250/.  4  per  cent  bank  annuities, 
and  all  the  dividends  which  should  accrue  due  thereon 
afier  Ann  JohnsorCs  decease ;  and  he  appointed  Hodges 
his  attorney  for  the  purpose  of  calling  for  a  transfer  of  the 

Vol.  III.  D  stock 
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1828.  Stock  and  receiving  the  money.  The  deed  contained 
also  a  covenant,  on  the  part  of  the  vendor,  that  he 
"i.  had  not  previously  assigned  or  incumbered  the  fund. 

CoopsB.  Before  this  deed  was  executed,  or  the  purchase-money 
paid,  the  solicitor  of  Hodges  had  inquired  of  Cooper^  the 
surviving  trustee,  whether  there  was  any  charge  or  in- 
cumbrance on  the  interest  of  Richard  Johnson  in  the 
6250/.  stock ;  and  received  for  answer,  that  he.  Cooper^ 
knew  of  no  such  charge  or  incumbrance.  On  the  28th 
of  March  1817,  a  copy  of  the  indenture  of  the  dd  of 
December  1816  was  sent  to  Cooper. 

Under  these  circumstances,  Cooper^  when  applied  to 
by  the  persons  claiming  under  the  indenture  of  the 
5th  of  Sepiember  1816,  refused  to  apply  any  part  of 
Richard  Johnson's  share  of  the  stock  in  discharge  of  the 
arrears  of  the  annuity ;  and  the  bill  was  filed  by  them 
for  the  purpose  of  having  the  700/.  4  per  cent,  bank  an- 
nuities transferred,  in  order  to  secure  pa}rment  of  the 
annuity,  and  of  having  the  dividends,  which  had  accrued 
due  on  that  amount  of  stock  since  Ann  Johnson's  death, 
applied  in  discharge  of  the  existing  arrears.  It  charged 
that  the  assignment  to  Hodges,  if  ever  made^  was  sub- 
sequent in  date  to  the  indenture  of  the  5th  of  SeptenUfer 
1816,  and  insisted,  that,  in  consequence  of  this  priority 
of  date,  the  persons  claiming  under  the  indenture  of  the 
5th  of  September  1816  were  entitled  to  the  possession  of 
the  fund  in  preference  to  all  odier  persons* 

Hodges  claimed  priority,  in  consequence  of  having 
given  notice  of  his  daim  to  the  legal  holder  of  the  fund, 
before  notice  was  given  of  any  other  incmnbrance. 

Cooper,  the  surviving  trustee  at  tiie  time  when  the 
transaction  took  place^  stated  by  his  answer,  that  the 
first  notice  of  tlie  indtntare  of  the  5thof  &piimAirlSl< 

was 
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was  received  by  him  on  the  29th  of  April  1818;  that 
a  second  notice  was  served  on  him  on  the  ilth  of  April 
1821 ;  that,  previously  to  the  month  of  December  1816, 
the  solicitor  of  Hodges  applied  to  him  to  be  informed, 
whether  he  knew  of  any  charge  or  incumbrance  made 
by  Bichard  Johnson  upon  his  interest  in  the  sum  of 
6250&  four  per  cent  bank  annuities ;  and  that  he^  in 
answer,  informed  the  solicitor,  as  the  fact  was,  that  he, 
Coopety  knew  of  no  such  charge  ox  incumbrance. 

The  cause  was  heard  before  Sir  Thomas  Plumer^  and 
be  ordered  that  it  should  be  again  argued  by  one  counsel 
on  each  side. 
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The  question  was  argued  by  Mr.  Shadweli  for  the    December  z. 
Plaintifisy  and  by   Mr.  fVingJleld  for  the  Defendant 
H^ges. 


The  Ma8T£R  ^the  Rolls. 

This  case  is  very  similar  to  the  last,  and  has  so  many  December  ss. 
circumstances  in  common  with  it,  that  all  the  observ- 
ations, which  I  have  made  in  Dearie  v.  Hall^  will  apply 
here.  I  shall  advert  to  the  material  circupistances  of 
it,  in  order  to  shew  that  there  is  no  ground  for  dis- 
tii^iushing  the  one  from  the  other.  It  is  of  the  utmost 
importance  to  the  interests  of  mankind,  that  plain  and 
clear  rules  of  property  should  be  laid  down,  and,  when 
laid  down,  that  they  should  not  be  flittered  away  by 
nice  and  frivolous  distinctions. 


In  September  1816,  Midard  Johnson  had,  under  the 
will  of  his  uncle,  a  contingent  reversionary  interest  in 
one  fourth  of  6S60{*  four  per  cent  stock  ^-  contingent 
upon  the  event  of  bis  surviving  the  testator's  widow, 
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who  had  a  life^interest  in  that  and  some  ether  funds. 
In  that  month,  Mr.  and  Mrs.  Wright  contracted  with 
Richard  Johnson  for  the  purchase  of  an  annuity,  which, 
it  was  agreed,  should  be  secured  by  a  transfer  of  his 
contingent  reversionary  right.  .  On  the  5th  of  September 
the  consideration-money  was  paid;  the  annuity  was 
granted  to  trustees  for  Mr.  and  Mrs,  Wright ;  and  700/. 
four  per  cent,  bank  annuities,  part  of  the  stock  to  which 
the  grantor  was  to  become  entitled  on  the  death  of  the 
widow,  was  assigned  to  the  same  trustees  for  securing 
due  payment.  The  stock  was  then  standing  in  the 
name  of  Cooper^  the  surviving  trustee  and  executor  of 
the  testator;  and  though  the  bill  alleges  that  notice  was 
immediately  given  to  him,  the  fact  unquestionably  is, 
that  no  immediate  notice  of  the  assignment  was  given  to 
him.  In  1818,  the  annuity  fell  into  arrear;  and,  in 
August  1819,  Mr.  and  Mrs.  Wright  and  their  trustees 
transferred  the  annuity  to  one  Loveridgey  who  is  repre- 
sented as  having  become  the  purchaser  of  it  for  the  same 
nominal  sum  which  had  been  originally  paid  for  it.  It 
is  somewhat  difficult  to  conceive  how  he  could  be  in- 
duced to  give  that  price,  when  we  consider  the  irregu- 
larity of  the  past  payments  of  the  annuity,  and  the 
circumstances  which  had  taken  place  in  the  mean  time. 


The  tenant  for  life  of  the  fund  died  in  April  1 821 : 
and,  upon  that  event,  Richard  Johnson  became  entitled 
to  the  1562/.  10^.  stock. 

The  case  made  on  the  part  of  the  PlaintifPis,  priority 
of  title  under  the  assignment  of  September  1816  and  the 
subsequent  conveyance ;  and  he  prays  the  assistance  of 
the  Court  to  prevent  the  stock  from  being  transferred  to 
HodgeSf  who  claims  under  a  subsequent  assignment,  and 
to  compel  a  transfer  of  it  to  the  Plaintiff  himself. 


The 
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The  answer,  which  Hodges  makes,  is  this, — that,  before       1 828. 
the  executor,  in  whose  name  the  stock  was  standing,  had    ^      '   ^ 

^  LOYEBIOOB 

an  J  notice  of  the  assignment  of  September  1816,  he,  v. 

Hodgesj  purchased  the  whole  of  Johnson's  interest  in  the  Coopbb. 
fund,  had  an  assignment  of  it  to  him  duly  executed,  and 
notified  that  assignment  to  Cooper^  the  trustee  and  ex- 
ecutor. The  assignment  to  Hodges  was  executed  in  De- 
cember 1816;  and,  before  the  purchase  was  made,  his 
solicitor  was  assured  bj  Cooper^  that  he.  Cooper^  knew 
of  no  charge  or  incumbrance  on  the  property.  On  the 
28th  of  March  1817>  a  copy  of  the  indenture  of  Dc" 
cember  1816  was  delivered  to  Cooper  on  behalf  of 
Hodges;  verbal  notice  having  been  previously  given. 

It  appears,  that,  on  the  29th  of  April  1818,  notice 
was,  for  the  first  time,  given  to  Cooper  of  the  assign- 
ment of  September  1816 ;  and,  on  that  occasion.  Cooper 
writes  to  Hodges  a  note,  in  which  he  states  that  he  had 
received  such  a  notice,  (it  was  from  Arramsmith^  one  of 
the  trustees  for  Mr.  and  Mrs.  Wright^)  and  that  he  had 
told  Arraaosmith  in  reply,  that  there  had  been  an  assign- 
ment of  the  stock  to  Hodges^  of  which  he.  Cooper^  had 
received  notice  long  before.  It  is  most  extraordinary 
that  ArratDsmith  should  have  thus  received,  in  1818, 
notice  of  the  transfer  to  Hodges  s  and  yet,  that,  in  the 
following  year,  the  annuity  should  be  sold  for  its  full 
original  price. 

Independently  of  that  circumstance,  however,  this 
case  cannot  in  principle  be  distinguished  from  the  last. 
The  purchase  in  September  1816  not  having  been  followed 
by  notice,  all  the  observations,  which  I  have  before  made 
on  that  subject,  apply  to  it  On  the  same  principles  on 
which  I  determined  the  other  case,  I  must  decide  here, 
that  Loveridge  has  made  out  no  title  to  relief  in  a  court 
of  equity. 

D  3  There- 


S6 


1827. 


LoTEBIBftB 
COOFBR. 


CASES  IN  CHANCERY. 

Therefore,  let  the  bill  be  dbmissed  with  costs  as 
against  the  trustee.  Cooper^  and  without  costs  as  agaiust 
the  Defendants,  Hodges  and  Johnson. 


The  Plaintiffs  appealed  against  thb  decree^ 


Before  the 
Lord  Chan« 
cellor. 

1827. 
MayB. 


The  appeal  in  Looeridge  v.  Cooper  came  first  to  a 
hearing. 

Mr.  Shadwell  and  Mr.  Sidebottom,  for  the  Appellafits* 

If  a  person,  possessed  of  a  present  equitable  interest 
in  a  fund,  the  legal  dominion  over  which  is  in  a  trustee^ 
executes  an  equitable  assignment  of  it  for  valuable  con-* 
sideration  to  a  purchaser  who  does  not  give  notice  to 
the  trustee,  and  the  same  person  afterwards  assigns  it 
for  valuable  consideration  to  another  purchaser,  who 
gives  notice  to  the  trustee,  a  question  arises,  which  of 
the  two  purchasers,  under  such  circumstances,  has  the 
preferable  title  to  the  fund  ?  That,  however,  is  not  the 
precise  question  which  arises  in  this  case ;  for  the  deci* 
sion  of  that  abstract  point  in  favour  of  the  second  pur* 
chaser  would  not  entitle  the  second  purchaser  to  a 
preference  here;  but  it  is  connected  with  it  thus  far, 
that,  if  the  abstract  point  be  decided  in  favour  of  the 
first  purchaser,  the  decree,  against  which  the  Plaintifis 
have  appealed,  must  fall  to  die  ground. 


The  general  rule  between  incumbrancers  and  pur* 
chasers  is.  Qui  prior  est  in  tempore  potior  est  in  Jure ; 
and  he,  whose  assignment  is  first  in  order  of  time,  has, 
by  virtue  of  that  circumstance  alone,  the  better  right  to 
call  for  the  possession  of  the  fund.  To  postpone  hini« 
where  real  estate  is  in  question,  there  must  be  established 

against 
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agaiiist  him  a  case  of  fraod»  or  of  negligence  so  gross  as  1627. 
to  amoqnt  to  fraud ;  and  the  same  rule  must  apply  to 
purcfaasers  of  equitable  interests  in  personal  chattels* 
Tbe  purchaser  of  an  equitable  interest  in  stock  or 
noney,  ia  omitting  to  give  notice  of  his  purchase  to 
tbe  trustee  in  whose  name  the  fund  stauds,  is  not 
chaigeable  with  greater  negligence,  and  does  not  give 
his  vendor  a  greater  opportunity  of  committing  a  fraud, 
than  a  mortgagee  who  permits  the  mortgagor  to  retain, 
or  afterwards  gives  him,  possession  of  the  title-deeds. 
And, — though  Mr.  Justice  Bulla-  has  said  (a),  **  It  is  an 
established  rule  in  a  court  of  equity,  that  a  second  mort- 
gMgeet  who  has  the  title-deeds,  without  notice  of  any 
prior  incumbrance,  shall  be  preferred;  because,  if  a 
nsor^^agee  lend  money  upon  mortgages  without  taking 
tbe  tide-deeds^  he  enables  tbe  mortgagor  to  commit 
fraud — "  yet  Peter  v.  Bussell  (i),  Evans  v.  BickneU  (c), 
and  a  variety  of  other  cases,  shew  that  no  such  rule 
exists  or  has  existed  in  a  court  of  equity.  *^  The  doc- 
trine^" says  Lord  Eldon,  in  Evans  v.  BickneU^  <<  at  last 
is,  that  the  mere  circumstance  of  parting  with  the  title* 
deedcy  imless  there  is  fraud,  concealment,  or  some  such 
purpose^  or  some  concurrence  in  such  purpose,  or  the 
gross  negligence^  that  amounts  to  evidence  of  a  frau- 
dulent intention,  is  not  of  itself  a  sufficient  ground 
to  postpone  the  first  mortgagee."  In  another  case, 
aa  the  29th  of  Januaty  1 802  {d).  Lord  Eldon  said, 
'*  There  is  no  case  in  which  it  has  been  held,  that  the 
mere  circumstance  of  the  first  mortgagee  not  taking 
the  title-deeds  will  entide  tbe  second,  who  has  gotten 
the  deeds,  to  be  preferred  to  him."  The  question,  there- 
farCf  is.  Have  the  Plaintifis  here  been  guilty  of  fraud, 

or 

(a)  GoomHe    v.     Morgan,       (c)  sVei.lQO.    See  also  jlfor- 
1  T.  R.  762.  tinez  v.  Cooper,  2  Rutsell,  198. 

(b)  I  Eg.  Cat.  M.  521.  2Vem.        {d)Mi.Shadwell  cited  thh  case, 
786.    Gii&.lSS.  which  was  anonymous,  from  a 

MS.  note  taken  by  himself. 
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or  of  gross  negligence  amounting  to  evidence  of  fraad  ? 
There  is  not  so  much  as  an  attempt  to  impute  fraud  to 
them ;  and  the  omission  to  give  noticecannot  be  evidence 
of  a  fraudulent  intention,  where  it  is  admitted  that  no 
fraudulent  intention  existed*  Even  if  the  omission  to 
give  notice  exposed  the  Plaintiffs  to  an  imputation  of 
negligence,  the  cases  shew  that  mere  negligence  is  not 
sufficient  to  postpone  a  party  who  has  the  first  conveyance. 


It  is  not  the  duty  of  the  purchaser  of  an  equitable 
interest  in  stock  to  give  the  trustee  notice  of  his  pur* 
chase ;  no  case  can  be  cited  which  imposes  on  him  such 
an  obligation.  Notice  to  the  trustee  does  not  improve 
or  complete  the  title  of  the  purchaser,  except  so  far  as  it 
is  a  step  towards  insuring  to  him  the  possession  of  the 
fund,  by  preventing  the  trustee  from  parting  with  it  in 
the  mean  time.  If,  indeed,  in  consequence  of  the  omission 
to  give  notice,  the  trustee  were  to  transfer  the  fund  to  a 
second  purchaser,  the  first  purchaser  would  neces- 
sarily lose  the  benefit  of  his  purchase;  for  he  would 
have  no  ground  for  depriving  the  second  purchaser 
of  the  possession  which  had  been  honestly  obtained; 
neither  would  he  have  any  ground  for  attacking  the 
trustee  in  a  court  of  equity.  To  avoid  this  risk,  it 
is  prudent  to  give  notice;  but  the  omission  to  give 
notice  is  not  gross  negligence ;  and  so  long  as  tlie  fund 
remains  in  the  hands  of  the  trustee,  the  right  to  the  pos- 
session must  depend  on  the  priority  of  assignment,  without 
regard  to  priority  of  notice  to  the  legal  holder.  A  sub- 
sequent purchaser  has  no  right  to  complain  of  the  first 
purchaser  for  not  giving  notice.  Every  man,  who  deals 
for  an  equitable  interest  in  a  personal  chattel,  deals  for 
it  subject  to  all  the  equities  which  afiect  it;  and  he  re> 
lies  for  his  security  on  the  covenant  of  his  assignor. 


No  authority  can  be  adduced  for  the  proposition,  that  a 
prior  purchaser  is  to  be  postponed,  merely  because  he 

has 
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has  omitted  to  ^ve  notice  of  his  purchase :  the  absence 
of  any  such  authority  shews  that  the  general  rule^  that 
priority  of  time  gives  priority  of  right,  must  prevaiL 
Many  transactions  of  this  kind  must  have  taken  place; 
but  the  parties  have  acquiesced  in  that  obvious  and 
nacnral  mle,  and  the  subsequent  purchasers  have  looked 
for  their  remedy  to  those  by  whom  they  have  actually 
been  defrauded. 
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But,  even  if  the  general  question  were  to  be  decided 
in  favour  of  the  principle  on  which  the  decree  of  the 
Master  of  the  Rolls  proceeded,  there  are  circum- 
stances which  distinguish  this  case,  so  as  to  take  it 
out  of  the  control  of  that  principle.  The  interest  of 
Bichard  Johnson  in  the  fund  was  contingent  and  rever- 
sionary ;  and  neither  he,  nor  any  person  claiming  under 
him,  could  be  entitled  to  the  possession  during  the  life 
of  the  testator's  widow.  Notice  to  the  legal  holder  is 
only  a  step  towards  possession,  and  a  means  of  preventing 
him  from  parting  with  the  possession ;  and,  though  no- 
tice may  be  useful  where  the  possession  may,  at  any 
moment,  be  parted  with  by  the  trustee,  why  should  notice 
be  given,  where  the  possession  could  not  be  parted  with  ? 
Notice  is  a  warning  to  the  trustee  not  to  part  with  the 
fund,  until  he  has  examined  whether  the  person  giving 
notice  is  not  the  person  entitled  to  it :  here  the  trustee 
could  not  part  with  the  stock  during  the  life  of  Ann 
Johnson ;  and,  therefore,  even  if  notice  were  requisite,  it 
was  sufficient  to  give  notice  upon  her  death,  or  within  a 
reasonable  time  afterwards.  In  fact,  notice  of  the  Plain- 
tiffi*  incumbrance  was  given  during  Ann  Johnsoris  life. 

If  there  is  blame  in  not  using  the  utmost  possible 
diligence  and  precaution,  Hodges  is  in  no  better  situation 
than  the  Loveridges  or  the  Wrights*  If  they  omitted  to 
inquire  of  the  trustees,   or  to  give  them  notice,  he 

omitted 
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(MBJtted  to  inquiro  of  Bickard  Johnson^  the  Teiidor»  whe^ 
ther  thsre  were  any  prior  incumbrances..  Had  he  made 
that  inquiry  in  direct  words,  he  might  have  come  to  the 
knowledge  of  the  existence  of  the  former  incumbrancea. 

The  Plaintifis  do  not  ask  iw  the  assistance  of  a  ooiirt 
of  equity  to  deprive  Hodga  of  any  thing  which  he  has 
gotten.  He  is  not  in  possession  of  the  fund ;  it  is  stiil 
in  the  hands  of  the  trustee,  who  is  not  entitled  to  retain 
it,  but  must  pay  it  over,  either  to  the  Plaiotiffi,  or  to 
Hodges  ^  it  b  for  the  Court  to  direct  to  whom  the  pay- 
meet  shall  he  made ;  the  Court,  therefore,  must  interfere, 
in  favour  either  of  the  one  party  or  the  otho: ;  and  it 
ought  to  ioter&re  in  behalf  of  the  assignment  which  has 
priority  in  time.  Equity  will  in  this  case  follow  the 
hiw.  If  the  bill  of  the  Plaiotiffi  is  dismissed,  the  Court 
declares  dtfit  it  will  not  int^ere  on  their  behalf;  and  thai: 
will  ia  effect  be  a  declaration  that  the  trustee  ought  lo 
irauisfar  the  fund  to  Hodget, 

Mr.  Sugden  and  Mr.  Tredmoe^  for  Hodges* 

The  decree,  against  which  this  appeal  has  been  pre- 
sented, has  done  no  more  than  follow  what  has  long  been 
the  general  understanding  of  the  profession,  and  adopt  a 
rule  which  has  been  long  sanctioned  by  the  practice  of  the 
most  able  conveyancers,  {a)   Whoever  means  to  be  safe,  in 

dealing 

(0)  Mr.  Sugden^i  l^reatite  on  liable  to  any  incambmnce.    If 

the  Law  cf  Vendor*  and  Pw'  the  trustee  make  a  false  repre- 

ehaters  (edition   18SS)  contains  sentation,  equity  would  compel 

the  following   observations    on  him    to    make   good    the    loss 

this  subject: — *  A  purchaser  of  sustained  by  the   purchaser  in 

9ny  equitable  right,  of  which  an  consequence  of  the  fraudulent 

immediate  possession  cannot  be  statement.     Burrowes  v.  Lock^ 

obtained,    should,    previous    to  10  Vet.  470.    When  the  contract 

completing  his  contract,  inquire  is     completed,    the    purchaser 

eftheftniflteei^iawhomtfaepro-  should' give  notice  of  the  sale 

perty  b  vested,  whether  it  is  to  the  trustee.  The  notice  would 

certainly 
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dealing  fiyr  an  equitable  interest  in  a  personal  chattd,  mnst  18fT» 
take  two  steps:  before  he  completes  his  purchase,  he 
ought  to  inquire  of  the  trustees,  whether  they  have  notice 
of  the  erJBtence  of  any  incumbrance;  if  the  answer  is  in 
the  negative,  and  he  goes  on  to  complete  his  purchase, 
lie  ought  then  to  give  the  trustees  notice  of  his  having 
done  so^  in  order  that  he  may  fix  their  conscience  with 
die  knowledge  of  the  fact,  and  be  able  to  charge  them 
with  a  breach  of  trust,  if  they  transfer  to  any  odier 
person.  By  thus  afiecting  the  conscience  of  the  trustees* 
he  gains  a  better  and  a  higher  equity,  than  a  prior  pur» 
diaser  who  dealt  with  the  vendor  <mly,  and  made  no 
commnnication  to  the  trustees.  It  is  a  mistake  to  say 
that  equities  are  to  be  marshalled  by  priority  of  date: 
equal  equities  may  be  marshalled  according  to  the  order 
of  time ;  but  the  question  first  is,  '*  Are  the  equities 
equal?  And  there  are  many  cases  of  competition  be- 
tween two  claimants  having  equitaUe  titles,  in  which  the 
subsequent  purchaser  was  preferred,  becaose  he  was  held 
to  have  a  better  right  to  call  for  the  legal  estste  than  his 

adversary. 


certaiolj  nSect  the  conscience  of  trustee.    This,  of  course,  binds 

the  trustee,  so  as  to  make  him  his   conscience.    And    notwith- 

liable  in  equity,  should  be  con-  standing  the  general  rule,  that^ 

vej  the  l^al  estate  to  any  sub-  with  respect  to  equitable  right, 

sequent  purchaser;  and  it  would  qui  prior  est  tempore  potior  eti 

also,  perfaapa,  give  the  purchaser  jure{a\  it  seetas  probable  that 

a  priority  over  any  former  pur-  equity  would  prefer  a  subsequent 

chaser,   or   incuoibrancer,  who  purchaser,  who  had  given  a  pfo- 

had  neglected  the  same  precau-  per  notice  to  the  trustee,  to  a 

tion."  Pi^ii.  prior  purchaser,  who  had  neg- 

**  Upon  die  purchase  of  a  cho9e  lected  to  do  so.    At  least,  there 

in  action^  or  of  any  equitable  is  a  ease  (&)  which  seems  in  some 

r^t,  it  is  the  invariable  practice  measure,  to  authorise  this  con- 

of  the  profession  to  require  no-  elusion."  Page  700. 
tice  of  the  sale  to  be  given  to  the 

(a) See  TouniOe  v. Nauh^3P,  {6)  Stanhope  v.  Earl  Vemey^ 

Wwu.  507.,  and  see  S  P.  Wms.  Butlei^9  n.  (l)  to  Co.  LiiL  190^., 

495.,  IS  Fes.  354.,  9  Taunt.  415.  and  see  1  Vet.567.,  9  Fm.  jun.4ia 
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1827*       adversary.     Wilhughby  y.   WiUoi^hby  {a)^  Stanhope  v. 

^      '  Z-ord  Vemey,  ib) 

LovsaiDGB.  "^  ^ 

CoovBB.  jf  j^  J.^lg  contrary  to  the  principle  of  the  decree  were 

to  be  adopted,  such  equitable  interests  would  be  placed 
extra  commercium :  no  man  could  deal  for  them,  because 
he  could  never  know  when  he  was  safe,  except  so  far  as  he 
could  rely  on  the  personal  responsibility  and  good  faith 
of  the  vendor.  The  owner  might  sell  the  property  to  a 
dozen  different  persons  successively;  and  if  notice  to  the 
trustees  be  not  required,  or  do  not  confer  a  higher  title, 
none  of  them  would  have  any  means  of  knowing  whe' 
ther  the  property  had  been  previously  sold  or  incum- 
bered. By  requiring  a  purchaser,  who  desires  to  be  safe^ 
to  give  notice  to  the  trustees^  the  vendor  is  deprived  of 
the  means  of  committing  a  fraud.  The  trustees  are 
converted  into  a  register;  and,  by  applying  to  them, 
every  one,  who  proposes  to  negotiate  for  the  purchase  of 
the  fund,  (except  in  the  very  improbable  event  of  the 
trustees  incurring  personal  responsibility,  by  lending 
themselves  to  the  vendor's  dishonest  purposes),  is  enabled 
to  ascertain,  whether  any  prior  incumbrances  exist  which 
will  prevail  over  the  title  that  is  to  be  conveyed  to  him. 

In  a  case  like  this,  the  loss  must  be  borne  either  by 
the  first  purchaser  or  by  the  second.  The  latter  has 
taken  every  precaution,  which  prudence  suggested,  to 
protect  himself  from  fraud,  and  to  deprive  the  vendor 
of  the  means  of  defrauding  others.  The  former  has 
omitted  to  take  a  step,  which  would  have  prevented  all 
the  mischief  that  has  ensued :  it  is  his  negligence  which 
has  enabled  the  vendor  to  commit  the  fraud,  the  con- 
sequences of  which  must  fall  on  either  the  one  or  the 
other.     Is  it  not  reasonable  that  the  loss   should  be 

borne 

(a)  1  T.E.76B.     (b)aEden,8l.  Butler's  note{l)  to  Co.  IMt.  290  b. 
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borne  by  him  whose  negligence  has  occasioned  it, 
rather  than  by  an  innocent  party,  who  has  exercised  a 
d^ree  of  diligence  which  would  have  saved  him  from 
being  entangled  in  the  difficulty,  if  the  other  had  done 
all  that  a  prudent  purchaser  ought  to  do  ?  And  why 
should  the  Plaintiffs  complain  ?  They  made  no  inquiry 
as  to  the  state  of  the  property  at  the  time  when  they  took 
their  security ;  they  took  the  security,  therefore,  subject 
to  any  incumbrance  which  then  affected  it,  or  might 
affect  it  afterwards,  before  their  title  was  complete. 
They  might  have  made  themselves  secure :  they  did  not 
choose  to  do  so ;  and  they  must  bear  the  consequences. 
The  frame  of  the  bill  shews  that  they  were  aware  that 
they  had  been  guilty  of  an  error ;  for  they  insert  in  it 
an  all^aticn  totally  untrue,  that  notice  of  the  assign- 
ment, under  which  they  claim,  was  immediately  given 
to  the  trustees. 


1827. 


Peter  v.  Russell^  Evans  v.  Bicknell^  and  that  class  of 
cases,  are  not  applicable  to  the  present  question.  In  them 
the  contest  was  between  two  parties,  of  whom  one  had 
gotten  the  legal  estate,  and  the  other  called  upon  the 
Court  to  deprive  him  of  the  benefit  of  that  legal  estate. 

If  the  general  rule  be,  that  the  purchaser  of  an 
equitdble  interest,  who  first  gave  notice  to  the  trustee^ 
is  to  be  preferred  to  a  prior  purchaser  who  did  not  give 
notice,  there  can  be  no  pretext  for  saying  that  the  pur- 
chase of  a  reversionary  contingent  interest  is  to  be  an 
exception.  It  is  precisely  in  such  a  case  that  notice  be- 
comes most  necessary.  Where  the  interest  is  such, 
that  the  purchaser  has  a  right  of  immediate  enjoyment, 
possession  may  be  obtained  without  much  delay;  and 
the  necessity  of  notice  for  his  own  protection  and  that  of 
others  is  diminished.  But  where  the  interest  is  rever^ 
aonary,  there  is  no  mode  of  completing  the  title^  except 
by  notice  to  the  legal  holders  of  the  fund. 

It 
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1887.  It  is  ridiculous  to  attempt  to  found  any  argument  on 

the  circumstance,  that  Hodges  did  not  formally  inquire 
of  Johnson^  whether  be  had  previously  assigned  or 
incumbered  the  property.  Johnson  conveyed  an  absolute 
interest:  he  represented  himself  as  having  full  power  to 
dispose  of  the  fund  as  he  pleased.  What  end  could  have 
been  served  by  putting  to  him  the  formal  question^  -— 
^  Are  your  representations  true  ?' 

Mr.  Seton^  for  the  Trustee. 

Mr.  ShadweUf  in  reply, 

In  Stanhope  y.  Lord  Vemey  nothing  was  decided,  except 
thai,  two  innocent  pui^jchasers  having  each  a  declaration 
of  trust  of  an  ojitstanding  term  in  his  favour,  a  court 
of  equity  would  not  prevent  the  party,  who  had  obtained 
possession  of  the  deeds,  from  availing  himself  of  the  term 
to  defeat  the  claim  of  the  other  who  had  the  first  declar- 
ation of  trust.  No  question  arose  there  with  respect  to 
the  operation  of  notice  to  a  trustee,  or  of  alleged  laches  in 
omitting  to  give  notice.  The  only  analogous  authorities 
are  the  cases,  of  which  Eoans  v.  BickneU  is  the  leading 
one :  priority  of  title  to  an  equitable  interest  gives  an 
advantage  similar  to  that  arising  from  the  possession  of 
the  legal  estate:  a  party  may  lose  the  benefit  of  either 
advantage,  but  he  can  lose  it  only  by  fraud,  or  by  negli- 
gence amounting  to  fraud.  In  the  absence  of  fraud,  the 
prior  equity  is  the  better  equity. 

It  has  been  very  usual  to  give  the  trustee  notice  of  an 
assignment  by  persons  beneficially  interested ;  but  that 
step  has  been  taken  only  for  the  purpose  of  preventing  the 
trustee  ftom  parting  with  the  fund,  and  not  as  necessary 
to  the  perfection  of  the  title.  By  what  process  of  legal 
reasoning  can  notice  to  a  trustee  be  conceived  to  con- 
vert a  second  incumbrancer  into  a  first,  and  a  first  into 

a  second? 
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a  second  ?  Will  notice  have  that  efiect,  if  it  is  not  pre*- 
ceded  by  inquiry  of  the  trustee,  before  the  purchase- 
money  is  paid  ?  If  the  answer  is  in  the  affirmative,  the 
second  purchaser  will  be  preferred,  though  he  has  been 
gafl^  of  as  much  negligence  as  is  imputed  to  the  first; 
and  a  formal  act,  required  by  no  known  law,  done  by  him 
after  his  purchase^money  has  been  paid  on  the  mere  fiiitk 
of  the  vendor's  representations,  is  to  have  the  efiect  of 
giving  his  conveyance  a  higher  operation.  A  second 
purchaser,  some  years  after  the  completion  of  his  oon« 
tract,  gives  notice  to  a  trustee  to  whom  no  earlier  notice 
had  been  given :  can  that  act  entirely  alter  the  rdative 
rights,  which,  up  to  the  moment  of  giving  this  notice, 
unquestionably  subsisted  between  hun  and  former  in- 
cumbrancers ?  In  the  present  case^  notice  was  not  given 
by  Hodges  till  several  weeks  after  the  execution  of  the 
assignment  to  htm ;  and,  during  this  intervd,  he  must 
have  been  postponed :  how  could  he  afterwards,  by  his 
own  act,  make  his  title  better,  to  the  prejudice  of  a  prior 
bonit  fide  purchaser  for  valuable  consideration  ?  I(  on 
the  other  hand,  inquiry,  brfore  the  purchase  is  completed^ 
be  necessary,  as  well  as  notice  after  its  completion,  it  is 
not  tile  notice  alone  whidi  has  the  mysterious  operation 
of  converting  the  last  into  the  first ;  and  as  the  inquiry 
does  not  convert  tlie  trustee  of  the  fund  into  a  trustee 
for  the  person  who  makes  the  inquiry,  the  principle  of 
this  decree  falls  to  the  ground,  so  far  as  it  depends 
upon  the  notion,  that  a  posterior  equity  becomes  a  better 
equity  by  the  operation  of  certain  acts  in  converting 
tile  legal  holder  of  the  fond  into  a  trustee  for  him  who 
daiaos  under  the  posterior  equi^^  Suppose  a  second 
incumbrancer  makes  inquiry  of  the  trustees,  but  does 
not  give  diem  notice ;  or,  suppose  that,  after  the  com- 
pletion of  tiK  contract  of  the  second  incottibrancer  who 
made  such  inqniry,  but  before  he  has  given  notice^  a 
first  incumbrancer,  who  made  no  previous  inquiry,  gives 
notice :  how  are  the  equides  to  be  arranged  under  such 

circum- 
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circumstances  ?  A  tinistee  may  be  abroad,  or  lunatic, 
so  that  notice  cannot  be  given  to  him:  the  first  in- 
cumbrancer may  be  in  a  distant  country,  while  the 
second  is  on  the  spot,  so  that  it  may  be  physically  im- 
possible for  the  former  to  give  the  first  notice ;  in  other 
words,  if  this  decree  is  right,  it  will  be  out  of  his  power 
to  secure  any  title  to  a  fund  unincumbered  at  the  time 
of  his  purchase,  and  for  which  he  has  paid  full  value. 
There  is  no  end  to  the  difiiculties  which  must  arise,  if 
once  we  depart  from  the  plain  rule,  that  the  prior  equity 
is  to  be  preferred,  except  where  it  is  vitiated  by  fraud, 
or  negligence  amounting  to  firaud. 


18SI7. 
Noo.  8.  9. 

Before  the 
Lord  Chan- 
cellor. 


The  appeal  \n  Dearie  v.  Hall  was  heard. 

Mr.  Sugden  and  Mr.  PhiUimore^  for  the  appellants. 

They  urged  the  same  topics,  and  referred  to  the  same 
authorities,  as  were  relied  on  by  Mr.  Shadwell  in  Love^ 
ridge y.  Cooper*  They  further  cited  Tourville  v.  Naisk  {a) ; 
the  dictum  in  Brace  v.  TTie  Duchess  of  Marlborough  (i), 
'^  That,  in  all  cases  where  the  legal  estate  is  standing  out, 
the  several  incumbrancers  must  be  paid  according  to  their 
priority  in  point  of  time ; "  and  Lord  Tfatrlaafs  dictum 
in  Davies  v.  Austen  (c),  ^^  A  purchaser  of  a  chose  in 
action  must  always  abide  by  the  case  of  the  person  from 
whom  he  buys :  that  I  take  to  be  an  invariable  rule." 

The  negligence,  said  they,  which  was  imputed  to  the 
Plaintifis  was  merely  this,  that,  having  an  incumbrance  on 
a  fund,  they  had  omitted  to  take  a  step  which  might  pro- 
bably have  been  the  means  of  bringing  the  existence  of 
the  incumbrancetotheknowledge  of  intending  purchasers. 
But  where  was  the  authority,  which  justified  the  court  in 

(a)  5  P.  Wnu.  5Qn,        {b)  S  P.  Wm.  495.        (c)  1  Va.  jim.  849. 

imposing 
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imposingsachadutyonanuicuiiibrBiicer?  The  contrary       1827. 
doctrine  was  established  by  Osborne  v.  Lea  la\  where  it     '         -' 

till  -  I^OTEBIOOB 

was  heiOy  that  a  person,  having  an  incumbrance  on  an  v, 

estate  was  not  bound  to  give  notice  of  it  to  persons      ^^'■«- 
whom  he  knew  to  be  in  treaty  for  the  purchase  of  the 
property. 

Lookbg  merely  at  the  comparative  want  of  caution 
in  the  parties,  the  Plaintiffs  were  not  more  culpable 
than  Hall.  The  enrolment  of  their  annuities  furnished 
to  the  whole  world  ample  means  of  protection ;  and  if 
Hall  had  searched  at  the  enrolment-oflBce,  he  would 
have  found  that  he  was  purchasing  a  property  which  his 
vendor  had  previously  parted  with. 

In  the  argument  before  the  Master  of  the  Rolls,  a 
case  of  Wright  v.  Lord  Dorchester  •  was  cited  as  an  au- 

thority 

(a)  9  Mod.  99. 

*  The  following  were  the  the  trustees  executed  a  power 

material    circumstances     in  of  attorney  to  Brown's  soli- 

Wr^hiv.Lord  Dort^ster. —  citor,  under  which  the  divi- 

Mr.  Sturi  was  entitled  to  a  dends    were    received    and 

life-interest  in  a  sum. of  stock  paid  to  Brown  till  1801.     In 

standing  in  the  names  of  Lord  that  year  Wright  filed  a  bill, 

JDorehester  and  Mr.  Bouverie;  and  obtained  an  injunction  to 

and,  in  179S|  assigned  it,  with  restrain  the  transfer  of  the 

other  property,  to  Wright^  as  stock  and   the  payment  of 

a  security  for  the  payment  the  dividends, 

of  two  annuities.    In  1795,  The    answer    of   Brown 

he  proposed  to  sell  his  in-  stated  the  title  under  which 

terest  in  the  stock  to  Brown^  he  claimed ;  and  that  of  Sturt 

who,  having  inquired  of  the  alleged,  that  ^ng^^'ssecurity 

trustees,  and  being  informed  was   meant   to  comprehend 

by  them,  that  they  knew  of  nothing  beyond  certain  real 

no  incumbrance  on  the  fund,  estates, 

completed  his  purchase :  and  Upon   the   answer.  Lord 

VoL-IU.                          E  Eldon, 
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1827.       and  furdier  cited,  Burrowes  v.  Lock  {a%  ex  parte  Knott  (J), 
j!      -  and  Wrisht  v.  Lord  Dorchester, 

LOTEBIDGB  ^ 

V, 
GCM)PKE,  rpjj^  ^^^^  ^^ j^  j^  ^^  1^^^  ^f  ^^gg  ^^^  ^^  jjjgy  3p. 

gued,  a  direct  authority  on  the  point;  for  L>ord  Eldon 
would  not  have  dissolved  the  injunction,  and  directed 
payment  to  be  made  to  the  second  incumbraioer,  if  he  had 
not  had  a  clear  and  decisive  opinion  on  the  sot]ject.  It 
had  been  stated  by  one  of  the  counsel  who  were  concerned 
in  that  case,  that  the  Lord  Chancellor  was  of  opinion, 
that  the  power  of  attorney,  which  was  executed  by  the 
trustees  to  the  solicitor  of  the  second  purchaser,  was 
equivalent  to  a  declaration  of  trust  in  his  favour.  Lord 
Eldon  required  that  Brctom  should  give  security  to  re* 
fund  the  money,  not  because  he  had  any  doubt  as  to  the 
law  upon  the  facts  as  they  were  presented  to  the  Court 
by  Brown^s  answer,  but  because,  when  the  cause  came 
to  a  hearing,  those  facts  might  be  displaced,  and  the 
Court  might  have  then  to  adjudicate  upon  a  totally  dif- 
ferent state  of  circumstances.  Brown  might  fail  in  prov- 
ing that  he  had  made  the  inquiry,  received  the  answer, 
and  given  the  notice,  which  his  answer  insisted  on ;  for 
the  purpose  of  the  motion  to  dissolve  the  injunction,  the 
Court  was  to  act  upon  the  statements  of  the  answer  on 
those  points ;  at  the  hearing,  those  statements  would  go 
for  nothing;  the  decree  would  proceed  merely  upon 
the  facts  proved ;  and  Brcmn  was  required  to  give  secu- 
rity to  refund,  because  it  might  happen  that  the  facts 
proved  in  the  cause  would  not  coincide  with  the  facts 
stated  in  his  answer. 

If  the  trustees  had  concurred  in  the  assignment  to  Hall^ 
who  could  have  doubted  that  he  would  have  acquired  a 
priority,  which  could  not  have  been  taken  away  from  him  ? 

Though 

{a)  10  F<r#.  JUD.475.  {h)  11  Vet.  609.  618. 


CASES  IN  CHANCERY. 


55 


Though  they  have  not  concarred  in  the  assignment,  and 
though  he  had  no  right  to  require  them  to  concur  in  it, 
does  not  their  promise  to  pay  the  dividends  to  iiimi  — 
does  not  an  actual  receipt  of  a  part  of  those  dividends,  — 
place  him  in  the  same  situation,  with  respect  to  other 
claimants,  as  if  the  trustees  had  been  parties  to  the 
deed?  The  plaintiffi  do  not  pretend  that  they  can 
recall  from  Mr.  Hall  the  sums  which  he  has  received ; 
yet,  if  they  have  the  better  title,  their  right  ought  to 
extend  to  the  dividends  which  were  paid  to  him  as  well 
as  to  the  dividends  accrued  subsequently,  which  have 
remained  in  the  hands  of  the  trustees,  or  of  the  Court. 
Negligence  is  not  imputable  to  Hall  because  he  did 
not  search  for  annuities.  What  was  there  to  pot  him 
npon  such  inquiry?  Who  ever  imagined,  that  every 
purchaser  of  an  equitable  interest  in  stock  is  to  make  a 
search  at  the  enrolment-office,  in  or^er  to  ascertain  whe- 
ther his  vendor  has  previously  granted  annuities,  (a) 


1887. 


7%£LoRD  Chancellor. 

The  cases  of  Dearie  v.  Hallf  and  Laoeridge  v.  Cooper^ 
were  decided  by  Sir  Thomas  Plumer,-  and  from  his  de- 
cree there  is,  in  each  of  them,  an  appeal,  which  stands 
for  judgment.  As  the  two  cases  depend  on  the  same 
principle,  though  the  facts  are,  to  a  certain  degree,  dif- 
ferent, the  better  course  will  be  to  dbpose  of  both  toge- 
ther; and  as  Dearie  r.  Hall  was  the  first  of  the  two 
which  came  before  the  Court  below,  though  it  was  not 
argued  on  appeal  UIl  after  Lcmeridge  v.  Cooper  had  been 
heard,  I  shall  first  direct  my  attention  to  the  facts  on 
which  it  depends. 

Zachariah 

(a)  WUki  ▼.  Boddmgton,  3  Ver-    1 18, 1 15.  S  Fei.  seD.  486.  1  Ball 
non,   599.       Frere   y;    Moore,    ^  Beailie,  171 . 
8  Price,  480.     See  also  18  Vet. 
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Zachariah  Bramn  was  entitled,  daring  his  life,  to  about 
93/.  a  year,  being  the  interest  arising  from  a  share  of 
the  residue  of  his  fitther^s  estate,  which,  in  pursuance  of 
the  directions  in  his  father^s  will,  had  been  conyerted 
into  money,  and  invested  in  the  names  of  the  executors 
and  trustees.  Among  those  executors  and  trustees 
was  a  solicitor  of  the  name  of  UtUhank^  who  took 
the  principal  share  in  the  management  of  the  trust. 
Zachariah  Brawn^  being  in  distress  for  money,  in  consi- 
deration of  a  sum  of  204/.,  granted  to  'Dearie^  one  of 
the  Plaintiffs  in  the  suit,  an  annuity  of  S7/.  a  year,:se- 
cured  by  a  deed  of  covenant  and  a  warrant  of  attorney 
of  the  grantor  and  a  surety;  and,  by  way  of  colUteral 
security.  Brawn  assigned  to  Dearie  all  his  interest  in 
the  yearly  sum  of  9S/. :  but  neither  Dearie  nor  Bramn 
gave  any  notice  of  this  assignment  to  the  trustees  under 
the  fether's  will. 


Shortly  afterwards,  a  similar  transaction  took  place 
between  Brawn  and  the  other  Plaintiff,  Sherring,  to 
whom  an  annuity  of  27/.  a  year  was  granted.  The 
securities  were  of  a  similar  description ;  and,  on  this 
occasion,  as  on  the  former,  no  notice  was  given  to  the 
trustees. 

These  transections  took  place  in  1 808  and  1 809.  Th^ 
annuities  were  regularly  paid  till  June  1811;  and  then, 
ibr  the  iGrst  time,  default  was  made  in  payment. 


Notwithstanding  this  circumstance.  Brawn,  in  1812, 
publicly  advertised  for  sale  his  interest  in  the  property 
under  his  father's  will.  Hall,  attracted  by  the  adver- 
tisement, entered,  through  his  solicitor,  Mr.  Patten, 
into  a  treaty  of  purchase ;  and  it  appears  from  the  cor* 
respondence  between  Mr.  Patten  and  Mr.  Unthank,  that 
the  former  exercised  due  caution  in  the  transaction,  and 

made 
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made  eyeiy  proper  inquiry  concerning  the  nature  of 
Sr&wn*s  title,  the  extent  of  any  incumbrances  afiecting 
the  proper^,  and  all  other  circumstances  of  which  it 
was  fit  that  a  purchaser  should  be  apprised.  No 
indmatibn  was  given  to  Hall  of  the  exbtence  of  any 
prisnons  assignment;  and,  his  solicitor  being  satisfied, 
he  advanced  his  money  for  the  purchase  of  Brawn's 
interest,  and  that  interest  was  rqplarly  assigned  to 
him«  Mr.  Patten  requested  Unthank  to  join  in  the 
deed :  but  Mr.  Unthank  said,  "  I  do  not  choose  to  join 
in  the  deed ;  and  it  is  unnecessary  for  me  to  do  so^  because 
Z^Bramn  has  an  absolute  right  to  this  proper^,  and 
may  deal  with  it  as  he  pleases."  The  first  balf-y^r's 
interest,  subject  to  some  deductions,  which  the  trustees 
were  entitled  to  make,  was  duly  paid  to  HaU ;  and,  shortly 
afterwards,  HaU  for  the  first  time  ascertained,  that  the 
pr(^>erty  had  been  regularly  assigned,  in  1808  and 
1809,  to  Dearie  and  to  Sierring. 


18S8. 


Sir  Tkomas  Pbtmer  was  of  opinion,  that  the  Plaintiflh 
had  no  right  to  the  assistance  of  a  court  of  equity  to 
enforce  their  claim  to  the  property  as  against  the  De- 
fendant Hallf  and  that,  having  neglected  to  give  the 
trustees  notice  of  their  assignments,  and  having  enabled 
2L  Bramn  to  ccmunit  this  fraud,  they  could  not  come  into 
this  Court  to  avail  themselves  of  the  priority  of  their  as^ 
signments  in  point  of  time,  in  order  to  defeat  the  right  of 
a  person  who  had  acted  as  Hall  had  acted,  and  who,  if 
the  prior  assignments  were  to  prevail  against  him^ 
woold  necessarily  sustain  a  great  loss.  In  that  opinion 
I  concur. 


It  was  said,  that  there  was  no  authority  for  the  de- 
cision of  the  Master  of  the  Rolls  —  no  case  in  point  to 
support  it ;  and  certainly  it  does  not  appear  that  the  pre- 
cise question  has  ever  been  determined,  or  that  it  has 

been 
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been  even  brought  before  the  Court,  except,  perhaps,  so 
&r  as  it  may-have  been  discussed  in  an  unreported  case 
of  Wright  V.  Liord  Dorchester.  But  die  case  is  not  new' 
in  principle.  Where  personal  property  is  assigned, 
delivery  is  necessary  to  complete  the  transaction,  not 
as  between  the  vendor  and  the  vendee,  but  as  to  third 
persons,  in  order  that  they  may  not  be  deceived  hy  ap- 
parent possession  and  ownership  remaining  in  a  person, 
who,  in  iacts  is  not  the  owner.  This  doctrine  is  not 
confined  to  chattels  in  possession,  but  extends  to  choses  in 
action^  bonds,  &c. :  in  Ryali  v.  Bowles  (a)  it  is  expressly 
applied  to  bonds,  simple  contract-debts,  and  other  chases  in 
action.  It  is  true  that  J^all  v.  Roailes  was  a  case  in 
bankruptcy ;  but  the  Lord  Chancellor  called  to  his  assist- 
ance Lord  Chief  Justice  Lee^  Lord  Chief  Baron  Parker^ 
and  Mr.  Justice  Bamett  j  so  that  the  principle,  on  which 
the  Court  there  acted,  must  be  considered  as  having 
received  most  authoritative  sanction.  These  eminent 
individuals,  and  particularly  the  Lord  Chief  Baron  and 
Mr.  Justice  Burnett^  did  not,  in  the  view  which  they  took 
of  the  question  before  them,  confine  themselves  to  the 
case  of  bankruptcy,  but  stated  grounds  of  judgment 
which  are  of  general  application.  Lord  Chief  Baron 
Parker  saySi  that,  on  the  assignment  of  a  bond  debt,  the 
bond  should  be  delivered,  and  notice  given  to  the  debtor ; 
and  he  adds,  that,  with  respect  to  simple  contract-debts, 
for  which  no  securities  are  holden,  such  as  book-debts 
for  instance,  notice  of  the  assignment  should  be  given 
to  the  debtor,  in  order  to  take  away  from  the  debtor 
the  right  of  making  payment  to  the  assignor,  and  to  take 
away  from  the  assignor  the  power  and  disposition  over  the 
thing  assigned.  (6)  In  cases  like  the  present,  the  act  of 
giving  the  trustee  notice,  is,  in  a  certain  degree,  taking 
possession  of  the  fund :  it  is  going  as  fitr  towards  equit- 
able 

(fl)  1  Fes.  sen.  348.   1  M,  16S.        (*)  1  Fes.  sen.  367.  3  Aik.  177. 
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able  pofisesrion  as  it  is  possible  to  go;  for,  after  nodce       18tt< 
given,  the  trustee  o£  the  fund  becomes  a  trustee  for  the 
ass%nee  who  has  given  him  notice.     It  is  upon  these 
gnxinds  thai  I  am  disposed  to  come  to  the  same  con- 
clusion with  the  late  Master  of  the  Rolls. 


I  have  aUuded  to  a  case  of  Wright  v.  Lord  DorckesUTf 
which  was  cited  as  an  authority  in  support  of  the  opi- 
nion of  the  Master  of  the  Rolls.    In  that  case,  a  person 
of  the  name  of  Charles  Start,  was  entitled  to  the  divi- 
dends of  certain  stock,  which  stood  in  the  names  of  Lord 
Uareinier  and  another  trustee.    In  1793,  Sturi  applied 
to  Messrs.  Wright  and  Co.,  bankers  at  Nonoidf  for  an 
advance  of  money,  and,  in  consideration  of  the  monies 
which  they  advanced  to  him,  granted  to  them  two  an- 
nuities, and  assigned  his  interest  in  the  stock  as  a  secu- 
rity for  the  payment.    No  notice  was  given  by  Messrs. 
Wright  and  Co.  to  the  trustees.    It  would  appear  that 
Start  afterwards  applied  to  one  of  the  defendants.  Brown, 
to  purchase  his  life>interest  in  the  stock ;  Brawn  then  made 
inquiry  of  the  trustees,  and  they  stated  that  they  had  no 
notioe  of  any  incumbrance  on  the  fund :  upon  this  B. 
completed  the  purchase,  and  received  the  dividends  for 
upwards  of  six  years.     Messrs.  Wright  then  filed  a  bill, 
and  obtained  an  injunction,  restraining  the  transfer  of 
the  fund  or  the  payment  of  the  dividends;  but,  on  the 
answer  o(  Brawn,  disclosing  the  facts  with  respect  to  his 
purchase,  Lord  Eldon  dissolved  that  injunction.    At  the 
same  time,  however,  that  he  dissolved  the  injunction,  he 
dissolved  it  only  on  condition  that  Brawn  should  give 
security  to  refund  the  money,  if,  at  the  hearing,  the 
Court  should  give  judgment  in  favour  of  any  of  the  other 
parties.   That  case  was  attended  also  with  this  particular 
circumstance,  that  the  par^,  who  pledged  the  fund,  stated 
by  his  answer,  that,  when  he  executed  the  security  to 
Wright  and  Co.,  he  considered  that  the  pledge  was  meant 

to 
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to  extend  only  to  certain  real  estates.  For  these  reasons^ 
I  do  not  rely,  on  the  case  of  fVrigkt  v.  Lord  Dorchester 
as  an  authority;  I  rest  on  the  general  principle  to  which 
I  have  referred;  and,  on  that  principle^  I  am  of  opinion 
that  the  Plaintifi  are  not  entided  to  come  into  a  court 
of  equity  for  relief  against  the  Defendant  Hall.  The 
decree  must,  therefore,  be  affirmed,  and  the  deposit  paid 
to  HalL 


The  case  of  Laoeridge  t.  Cooper^  though  the  div 
cumstances  are  somewhat  different,  is  the  same  in 
principle  with  Dearie  v.  Hall^  and  must  follow  the 
same  decision. 


COOPER  V.  FYNMORE.  • 


T>Yan  indenture,  bearing  date  the  18th  of  Jlf^  1804, 
and  made  and  executed  by  and  between  Amelia 
Hartley  of  the  first  part,  Charles  Reimer  of  the  second 
part,  and  miUam  Rftmore  and  WiUiam  Fisher  of  the  third 
part;  after  reciting,  that  a  marriage  was  intended  to  be  had 
between  Amelia  Hartley  and  Charles  Beimer^  it  was  wit- 
nessed, that  Fynmore  and  Fisher  were  to  stand  possessed 
of  a  sum  of  800Z.  S  per  cent  consols,  which  had  been 
transferred  into  their  names,  upon  trust,  to  pay  the  in- 
terest and  dividends,  as  they  should  become  due,  ^  into 
the  prefer  hands  of  Amelia  Hartley^  during  the  jobt 

lives 

^  *  After  judgment  had  been  by  the  latter  to  the  reporter, 

given  at  the  Rolls  in  Dearie  v.  The  facts  are  taken  from  the 

BttU,  and  Loveridge  v.  Cooper,  a  Registrar's  Book.    No  reference 

abort  note  of  the  deciA>n  In  was  made  to  it,  on  either  dde^  in 

this  case  was  communicated  by  arguing  the  two  appeals. 
Mr.  Cooke  to  Bir.  Skadwell,  and 
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lives  of  her  and  Charles  Beimer^  her  intended  husband,  ^ 
for  her  separate  use^  and,  after  the  decease  of  either  of 
them,  upon  trust,  to  transfer,  the  stock  to  the  survivor 
of  them<  Amelia  Hartley  and  Charles  Reimer^  his  or  her 
executors,  administrators,  and  assigns. 

In  and  before  the  month  of  June  1805,  Remer  was 
indebted  to  Joseph  Cooper  in  the  sum  of  180/.  8^.,  and, 
in  the  begmning  of  that  month.  Cooper  lent  to  Beimer  a 
further  sum  of  99/.  1 25. 

By  an  indenture,  bearing  date  the  8th  of  June  1805, 
made  and  executed  by  and  between  Charles  Beimer  and 
Amelia  his  wife,  of  the  one  part,  and  Joseph  Cooper  of 
the  other  part,  the  8002.  8  per  cent  consols,  standing  in 
the  name  of  Rfnmore  and  Fisher^  were  granted,  bar- 
gained, sold,  assigned,  and  transferred  unto  Cooper^ 
his  executors,  administrators,  and  assigns,  as  a  security 
for  the  payment  of  the  sum  of  800/.  and  interest,  on  the 
8th  of  Jim^  1806. 


m^. 


By  an  indenture  bearing  date  the  80th  of  October 
1807,  made  and  executed  by  and  between  Charles 
Beimer  and  Amelia  his  wife,  of  the  one  part,  and  Bobert 
Ingram  of  the  other  part,  reciting  the  deed  of  the 
18ih  of  May  1804,  and  that  Beimer  and  his  wife  had 
contracted  with  Ingram  to  grant  to  him  an  annuity  of 
31/.  145.  for  the  lives  of  Beimer  and  his  wife,  and  the 
survivor  of  them,  at  the  price  of  150^,  it  was  witnessed, 
that  Beimer^  and  Amelia  his  wife,  did  give^  grant,  bargain, 
sell,  &C.  unto  Ingram^  his  executors,  administrators,  and 
assigns,  during  the  life  of  Beimer  and  his  wife^  and  the 
life  of  the  survivor  of  them,  an  annuity  of  81/.  145.,  to 
be  charged  and  chargeable  upon,  and  to  be  issuing  and 
payable  out  of  a  certain  sum  of  SiOOO/.,  and  also  out  of 
the  interest,  dividends,  income,  and  produce,  whether 

annual 
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1S14.  ^  annual  or  otherwise,  of  the  said  sum  of  80M.  S  per 
cent  consolidated  bank  annuities:  and  for  the  better 
securing  the  said  annuity,  Charles  Reimer^  and  Amelia 
his  wife^  did  thereby  bargain,  sell,  assign,  transfer,  &c« 
unto  Ingram^  his  executors,  administrators,  and  assigns, 
(among  other  things)  all  that  sum  of  800/.,  &c.,  to  hold 
the  same  unto  him,  his  executors,  administrators,  and 
assigns.  Th^  deed  contained  also  a  power  of  attorney 
from  Beimer  and  his  wife  to  Ingram^  his  executors,  ad- 
ministrators, and  assigns,  to  receive  the  dividends  of  the 
stock  upon  the  trusts  therein  mentioned. 

The  whole  of  the  principal-money  secured  by  the 
deed  of  June  1805,  and  interest  from  the  date  of  it, 
being  due.  Cooper  filed  his  bill  against  Ft^more  and 
Fishery  Reimer  and  wife,  and  the  personal  represent- 
atives  of  Ingram^  pr&jing  that  the  stock  might  be 
assigned  to  him  upon  the  trusts  expressed  in  the  deed 
of  June  1805,  or  that  a  competent  part  of  it  might  be 
sold,  and  the  proceeds  applied  in  payment  of  his 
demand. 

By  a  decree,  made  by  the  Master  of  the  Rolls  on  the 
letli  of  February  1818,  it  was  referred  to  Master  Cat^p- 
belli  to  take  an  account  of  what  was  due  to  the  plaintiff 
and  to  the  defendants  Jnn  Ingram^  John  Greenhill,  and 
Joseph  Hadky  (the  executrix  and  executors  of  Bobeti 
Ingram)^  upon  their  respective  securities;  and  the  Master 
was  to  state  the  priorities  of  the  plaintiff  and  those  de^ 
fendanU  in  the  800/.  8  per  cent,  bank  stock. 

The  executors  of  Ingram  in  their  state  of  facts,  after 
setting  forth  the  deed  under  which  they  claimed,  charg^ 
that,  a  short  time  previous  to  the  execution  of  the 
indenture  of  the  80A  of  October  1807,  Robert  Ingram^ 
by  his  solicitor,  John  Hca/neSf  applied  to  Fynmore  and 

FisheTf 
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JPisheTj  as  trustees  under  the  marriage^settlement  of       1814« 
Mrs.  Beimerj  to  know  whether  the  800/.  8  per  cent, 
consolidated  bank  annuities  was  charged  or  incumbered ; 
thai,  in  answer  thereto,  the  trustees  informed  Haynes^ 
that  they  did  not  know  of  any  charge  or  incumbrance  upon 
or  affecting  the  property ;  that  thereupon  Ingram  paid 
the  purchase-money;  and  that,  in  August  1808,  Ingram 
caused  a  notice,  in  writing,  of  the  indenture  of  the  SOth 
of  October  1807,  to  be  given  to  Fynmore  and  Fisher^ 
which  notice,   after  certain  recitals,  proceeded  in  the 
following  words  —  "  Now  I,  Robert  Ingram^  do  hereby 
give  you  notice  of  the  indenture  of  the   SOth  day  of 
October  1807,  and  of  the  annuity  granted  to  me  as 
aforesaid,  and  of  such  assignment  of  the  said  sum  of 
800/.  8  per  cent,  consolidated  bank  annuities,  and  also 
of  the  said  assignment  of  2000/.,  and  the  stocks,  funds, 
aad  securities  in  which  the  same  sums  respectively  were 
CH*  should  be  invested,  and  all  the  dividends,  interest, 
income,  and  produce  of  the  same  sums  respectively,  for 
securing  the  payment  of  the  said  annuity,  &c. ;  and  also 
that  the  said  annuity  is  in  arrear  and  unpaid  upwards  of 
twenty-one  days,  and  therefore  I  require  you  to  pay  me 
the  same  out  of  the  assigned  premises/'    They,  therefore, 
charged,  that.  Cooper  not  having  given  to  Fynmore  and 
Fisher  any  notice  of  the  indenture  of  the  8th  of  June 
1805,  or  of  the  incumbrance  thereby  ereated,  the  stock 
staiK&ig  in  the  name  of  die  trustees  ought  to  be  applied, 
in  the  first  place,  in  the  payment  of  the  arrears  of 
JngraaC%  annuity,  which  had  been  unpaid  for  six  and  a 
half  years  previous  to  the  SOth  of  Jpril  1814. 

The  state  of  facts  of  the  Plainti£P  Cooper^  besides  setting 
fonfa  his  deed,  which  was  there  represented  to  have 
been  executed  in  order  to  secure  the  repayment  of  a 
sum  of  280/.  due  from  Reimer  to  Oovper^  merely  charged, 
that  he,  Cooper^  had  received  no  part  either  of  the  prin- 
cipal 
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1814*  cipal  or  of  the  interest  secured  by  the  deed  of  ^me 
1805,  and  that  that  deed,  and  the  charge  thereby  created, 
had  priority  over  the  deed  of  the  80th  of  October,  1807. 
There  were  no  allegations  contradicting  the  priority  of 
notice  on  which  Ingrani%  representatives  relied. 

The  Master  found  that  the  Plaintiff's  security  was  the 
prior  incumbrance  on  the  800/.  stock.  To  that  finding 
the  representatives  of  Ingram  took  an  exception. 

On  the  16th  of  December  1814,  the  cause  came  on 
to  be  heard,  on  exceptions  and  further  directions,  before 
the  Vice-Chancellor. 

Sir  Thomaz  Plumer^  Vice-Chancellor,  held,  that  the 
Master's  report  was  right,  and  that  the  Plaintiff  had  the 
prior  incumbrance.  Mere  neglect  of  notice,  he  said, 
was  not  sufficient  to  postpone  him.  In  order  to  de- 
prive him  of  his  priority,  it  was  necessary  that  there 
should  be  such  laches  as,  in  a  court  of  equity,  amounted 
to  fraud.  Jones  v.  Gibbons,  (a)  Upon  principle  and 
upon  authority,  the  Plaintiff  was  entitled  to  priority. 


The  Court  overruled  the  exceptions;  and,  by  the 
decree,  it  was  ordered,  that  the  stock  should  be  sold; 
that,  out  of  the  proceeds  of  the  sale,  there  should  be 
paid  the  costs  of  the  trustees  and  of  the  Plaintifis,  and 
then  the  amount  due  to  Cooper;  and  that  the  residue  of 
the  money  should  be  applied,  so  far  as  it  might  extend, 
in  paying  to  the  representatives  of  Ingram  what  should 
be  found  due  to  them  on  their  security  and  for  costs. 

Reg.  Lib.  1814.  A.  1410. 

(a)  9  Vet.  407. 
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1826. 

HONNER  V.  MORTON.  •  Hoptmbersi. 

1828. 
Aprii  15. 

JNTHONY  Calvert  J  by  his  will,  dated  in  November  Where  hu». 
1808,  bequeathed  the  residue  of  his  estate  to  trus-  ^^gn^to  a^** 
tees,  upon  trust  to  invest  a  certain  share  of  it  in  the  purchaser,  for 
public  funds  or  on  real  securities,  and  to  pay  one  half  of  gideration  a" 
the  interest  or  dividends  to  Eleanor  Torrie  for  her  life,  •^*'^  **/■•* 
and  the  other  half  to  Susannah  Brewer  during  her  life ;  fund,  in  which 

and  he  directed  that,  after  the  death  of  the  tenants  for  ^^  ^]^9  ^"  ■ 
.  .       vested  interest 

life  respectively,  the  trustees  should  transfer  the  prin-  in  remainder, 

cipal  monies  and  funds,  in  equal  shares,  to  the  two  ^^e  death  of 
daughters  of  Eleanor  Torrie^  then  living.  The  testator  a  tenant  for 
died  in  the  following  December;  and  a  sum  of  14,395/.  the' wife  and 

3  per  cent  consolidated  bank  annuities  was  placed  in  the  the  tenant  for 
o  .  ,  « ,  .         .  J       .       ...    life  outlive  the 

name  oi  the  trustees,  as  that  part  of  his  residue  m  which  husband,  the 

Eleanor  Torrie  and  Susannah  Brewer  were  interested.       ?!f®j*u  ""•-!.* 

titled,  by  right 

of  survivor- 
Eleanor  Torrie,  the  tenant  for  life  of  one  moiety  of  the  JJwhoK? 
fund,  had  two  daughters  at  the  date  of  the  will.    She  died  that  share  of 
on  the  1st  of  April  lS^4f.     Mrs.  Brewer,  the  tenant  for  against  such 

life  of  the  other  moiety  of  the  fund,  was  still  living.  particular  as- 

rjn      signee  for  va- 
*  he  luable  con- 
sideration. 
If  the  wife,  after  her  huabaod's  death,  executes  an  assignment  of  the  fund,  which 
recites  former  assignments  by  the  husband,  and  purports  to  be  made  subject  to 
them,  she  does  not  thereby  recognise  or  confirm  those  former  assignments. 

The  wife  does  not  acquiesce  in  those  assignments,  or  waive  her  right  to  claim 
against  them,  by  forbearing  to  impeach  them  till  the  death  of  the  tenant  for  life. 

*  This  case,  and  several   of  judgment  was  given,  after  he  was 
those  which  follow,  were  argued    Lord  Chancellor, 
at  the  Rolls  before  Sir  J,  S.  Cop-       This  case  had  been  previously 
ley:  some  of  them  were  decided    ai^ued  before  Lord  Gijfbrd;  and 
by  him  at  the  Rolls ;  in  others,    stood  for  judgment  at  the  time  of 

his  death. 

Vot.  III.  F 


i 


66 


1828: 


HONNER 

V, 
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The  Plaintiff,  one  of  the  two  daughters  of  Eleanor 
Torricy  was,  at  the  date  of  the  will,  and  at  the  death  of 
the  testator,  the  wife  of  John  Honner  5  and  he  died  in 
January  IBIT^  before  his  wife's  reversionary  interest  fell 
into  possession. 

During  the  coverture,  Mr.  and  Mrs.  Honner  exe- 
cuted indentures,  dated  in  March  ISl*,  November 
18 14-,  January  1816,  and  November  1816,  by  which  they 
assigned,  for  valuable  consideration,  to  difierent  pur- 
chasers, various  portions  of  the  trust-fund  to  which  Mrs. 
Honner  would  be  entitled  on  the  death  of  her  mother 
and  Mrs.  Brewer. 

The  assignment  of  Novembet^  1816  was  made  to  one 
Sireater.  Mrs.  Honner^  after  the  death  of  her  husband, 
agreed  to  sell  to  Streata'  a  further  portion  of  the 
fund ;  and  this  agreement  was  carried  into  effect  by  an 
indenture,  dated  in  Naoember  181 T^  which  was  indorsed 
on  the  assignment  of  November  1816.  This  indorsed 
deed  was  made  between  Mrs.  Honner,  of  the  one  part, 
and  Streater  of  the  other  part ;  it  recited,  that  Sireater 
was  entitled,  under  the  within-written  indenture,  to  a 
certain  portion  of  the  fund,  and  referred  to  the  other 
assignments ;  and  it  purported  to  transfer  the  property 
to  Streater,  subject  to  these  assignments. 

On  the  4th  of  May  1 824?  (a),  Mrs.  Honner  filed  her 
bill,  insisting  that  the  assignments,  made  while  her  hus- 
band and  the  tenant  for  life  were  both  alive,  did  not  bind 
her,  and  praying  that  her  portion  of  the  fund  might  be 
transferred  to  her. 


The  principal  question  was  the  same  as  arose  in  Pur- 
dew  V.  Jackson,  namely.  Whether,  when  a  husband  and 

wife 
(a)  After  the  decision  in  Purdew  v.  Jackson. 
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wife  have  assigned  to  a  purchaser,  for  valuable  considera* 
tion^  an  ascertained  fund,  in  which  the  wife  has  a  vested 
reversionary  interest^  expectant  on  the  death  of  a  tenant 
Tot  life^  and  the  wife  and  the  tenant  for  life  both  outlive 
the  husband,  the  wife  is  entitled,  by  right  of  survivor- 
ship,  to  claim  the  whole  of  the  fund  against  such 
particular  assignee  for  valuable  consideration  ? 

No  authorities  and  doctrines  were  referred  to  by  the 
counsel  on  either  side,  which  were  not  mentioned  in  the 
argument  of  Purdew  v.  JacksoUf  except  Lee  v.  Mug" 
geridge.  (a) 

The  assignees  of  the  fund  contended,  that,  even  if  the 
principal  question  should  be  decided  against  them,  the 
wife  was  bound  by  acquiescence,  having  suffered  more 
than  seven  years  to  elapse,  after  the  death  of  her  hus- 
band, without  questioning  the  validity  of  the  instrument : 
and  they  fiirther  insisted,  that  the  deed  of  November  1817, 
executed  by  the  Plaintiff  when  she  was  a  Jemme  sole, 
would  operate  as  a  confirmation  of  the  prior  assignments, 
to  which  it  purported  to  be  subject,  or,  at  least  of  the 
assignment  of  November  1816. 

To  this  it  was  answered,  that  it  was  not  incumbent  on 
the  Plauitiff  to  assert  her  right,  till  the  fund  fell  into 
possession.  As  to  the  deed  of  November  181 7)  it  could 
not  give  validity  to  instruments  whicfi  were  not  pre- 
viously binding  on  her ;  because  there  was  no  intention 
in  any  of  the  parties,  that  it*should  operate  as  a  con- 
firmation. A  purpose  of  confirmation  would  have  been 
manifested  by  express  words  of  confirmation.  The  as- 
signments of  1814  and  1816  were  at  that  time  believed 
to  be.  valid ;  and,  on  this  notion,  it  was  very  natural 

that 

{a)  5  Taunt.  36. 
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that  they  should  be  mentioned  in  the  assignment  which 
the  wife  executed  after  her  husband's  death.  It  could 
not  give  any  validity  even  to  the  prior  deed  of  Sireater 
himself;  still  less  could  it  operate  as  a  confirmation  of 
the  deeds  of  persons  who  were  not  parties  to  it, 

Mr.  Shadwell^  for  the  PlaiDtiff. 


isss. 

April  15, 


Mr.  Borne  and  Mr.  Coambe^  for  Streater. 

9 

Mr.  Stigdoi  mi  Mr.  Gtrdleskm  jun.,  for  some  of  the 
assignees  of  the  fund. 

Mr.  Lovat  and  Mr.  Garratt,  for  others  of  the  as- 
signees. 

T^e  Lord  Chancellor. 

This  fund  was  a  chose  in  action  of  the  wife ;  it  was 
her  reversionary  chos^  in  action.  Whether  the  husband 
has  the  power  of  assigning  his  wife's  reversionary  in- 
terest in  a  chose  in  action,  is  a  question  which  has  been 
repeatedly  agitated,  and  has  excited  considerable  interest, 
both  at  law  and  in  equity.  At  law,  the  choses  in  action 
of  the  wife  belong  to  the  husband,  if  he  reduces  them 
into  possession ;  if  he  does  not  reduce  them  into  pos- 
session, and  dies  before  his  wife,  they  survive  to  her. 
When  the  husband  assigns  the  chose  in  action  of  his 

wife,  one  would  suppose,  on  the  first  impression,  that 

* 

the  assignee  would  not  be  in  a  better  situation  than  the 
assignor;  and  that  he,  too,  must  take  some  steps  to 
reduce  the  subject  into  possession,  in  order  to  make  his 
title  good  against  the  wife  surviving.  But  equity  con- 
siders the  assignment  by  the  husband  as  amounting  to 
an  agreement,  that  he  will  reduce  the  property  into 
possession ;  it  likewise  considers  what  a  party  agrees  to 

do 
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do  as  actaally  done:  and,  therefore,  where  the  husband       18S8. 
has  the  power  of  reducing  the  property  into  possessioui     ^^  -  "  ' 
his  assignment  of  the  chose  in  action  of  the  wife  will  be  v. 

regarded  as  a  reduction  of  it  into  possession.  On  the 
other  hand,  I  should  also  infer,  that,  where  the  husband 
has  not  the  power  of  reducing  the  chose  in  action  into 
possession,  his  assignment  does  not  transfer  the  property, 
till,  by  subsequent  events,  he  comes  into  the  situation  of 
being  able  to  reduce  the  properly  into  possession ;  and 
then  his  previous  assignment  will  operate  on  hb  actual 
situation,  and  the  property  will  be  transferred. 

Such  are  the  views  which  would  occur  to  the  mind, 
if  there  were  no  cases  or  authorities  on  the  subject.  But 
the  question  has  frequently  been  under  the  consider^ 
ation  of  courts ;  and  it  is  material  to  consider  what  the 
authorities  ar^  both  on  the  one  side  and  on  the  other. 

Sir  William  Grants  in  Mitford.  v.  Mit/brdf  referring 
to  an  opinion  which  had  been  entertained  in  the  pro- 
fession, that  the  husband's  assignment,  for  valuable  con- 
aideracicHi,  of  the  wife's  chose  in  action,  passed  an  absolute 
right  to  the  property,  freed  from  the  wife's  contingent  right 
by  survivorship,  seems  to  have  intimated  a  strong  doubt 
of  its  soundness.  '*  If  such  be  the  rule,"  says  he  (a)» 
^  it  is  the  favour  a  court  of  equity  shews  to  such  a  pur- 
chaser that  operates,  as  in  many  cases  it  does,  to  put 
him  in  a  better  situation  than  the  party  frpm  whom  he 
derives  his  title."  In  White  v.  St.  Barbe  he  has  said,  in 
distinct  terms  (i),  that  *^  A  husband  can  dispose  of  such 
property  of  his  wife  in  expectancy  against  every  one 
but  the  wife  surviving;"  thereby  intimating  his  opinion, 
that,  against  the  wife  surviving,  the  husband's  assignment 
Would  not  operate. 

Thus 

(a)  9  Fes.  99.  (b)  1  Ves,  4*  Beames,  405. 
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1 828.  Thus  stood  the  question,  when  Homsby  v.  Lee  {a)  came 

^  '^'  "-^    before  the  Court.     In  that  case  the  question  was  argued 
'v.  on  both  sides ;   and  Sir  Thomas  Plumer  decided,  that 

MoATON  ijj^  husband's  assignment  of  the  wife's  reversionary  in- 
terest was  not  valid  against  her  surviving.  It  is  trucy 
that  it  was  a  contingent  interest  which  was  there  as- 
signed ;  but  the  decision  did  not  at  all  turn  on  that  par- 
ticular circumstance. 

The  case  of  Homsby  v.  Lee  excited  considerable  in- 
quiry in  the  profession ;  and  it  was  discussed  very  much 
at  length  in  Mr.  Rqper^s  book  on  the  Law  of  Husband 
and  Wife*  After  the  attention  of  the  Court  had  been 
directed  to  that  decision,  the  question  came  again  before 
the  same  judge  in  Purdew  v.  Jackson,  {b)  The  point  was 
clearly  and  distinctly  raised.  It  was  argued  with  great 
learning  and  ability  on  both  sides,  and  particularly  on 
the  side  adverse  to  the  opinion  of  the  Master  of  the 
Rolls.  After  the  first  argument,  the  importance  of  the 
question,  and  the  doubts  which  had  been  entertained 
with  respect  to  it,  induced  the  Court  to  direct  a  second 
argument.  It  was  argued  again  by  one  counsel  on  each 
side,  and  the  Master  of  the  Rolls  took  time  to  consider  of 
his  judgment  At  length  be  delivered  a  most  elaborate 
judgment ;  and,  after  going  through  every  part  of  the 
question,  came  to  a  conclusion  consistent  with  his  opinion 
in  Homsby  v.  Lee  —  that  the  husband  could  not  assign 
the  reversionary  interest  of  his  wife  in  a  personal  chattel, 
so  as  to  bind  her,  if  she  survived  him. 

Thus  stand  the  cases  in  point,  and  the  direct  autho- 
rities on  the  one  side.  These  decisions  are  consistent 
with  the  principle  to  which  I  have  adverted.  Theyr 
support  that  principle,  and  are  founded  on  it;  and  L 
should   feel   myself  bound  by  those  authorities,  sup« 

porting 

(a)  9  Mad,  16.  (5)  1  Rui9eU,\. 
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porting  a  principle  in  which.  I  concur,  unless  I  found 
them  oTerbome  by  a  superior  weight  of  authorities  on 
the  other  side. 

It  is  not  my  intention  to  go  through  all  the  autho- 
rities that  have  been  referred  to  as  contradicting  the 
conclusion  to  which  Sir  Thomas  Plumer  came :  I  shall 
satisfy  myself  with  adverting  to  two  or  three  of  them, 
which  have  been  most  relied  on* 

JDawbwy  v.  Aikins  [a)  was  cited  at  first  with  much 
confidence,  but  appears  ultimately  to  have  been  given 
up.  The  decree  in  that  cause  was,  in  one  respect,  clearly 
erroneous ;  and  the  Court  seems  to  have  considered  the 
legBiCjy  though  charged  on  a  reversion,  as  a  present 
gift;  for  interest  was  allowed  on  it  from  the  death  of 
the  testator. 
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In  Gra^  v.  KetUish  {b)  the  decbion  was  in  favour  of  the 
wife ;  and,  therefore,  so  far  as  relates  to  the  decree,  that 
case  is  not  an  authority  against  the  wife's  right  by 
survivorship.  But  it  is  cited  on  account  of  a  dictum 
which  occurs  in  the  report  of  the  judgment.  There 
Lord  Hardtxdcke  is  represented  as  stating  distinctly  and 
in  terms,  *^  A  husband  cannot  assign  in  law  a  possibility 
of  the  wife  nor  a  possibility  of  his  own ;  but  this  Court 
will,  notwithstanding,  support  such  an  assignment  for  a 
valuable  consideration/'  In. the  first  place,  this  is  a 
mere  dictumj  and  was  not  essential  to  the  decision  of  the 
case.  It  is  also  to  be  observed,  that  the  case  is  most 
inaccurately  reported.  As  stated  in  Atkins  it  is  un- 
intelligible ;  and  it  is  only  by  attending  to  the  correction 
of  it,  in  a  note  by  Mr.  Coxj  that  we  are  able  to  ascertain 

what 


(a)  Gifh.  Eq,  Rep,  88. 


{b)  1  Atk.  880. 
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what  the  true  facts  were.  .  I  maition  this  circumatanoe 
ibr  the  purpose  of  shewing,  that,  in  Grey  v.  Kentish^ 
not  much  reliance  can  be  placed  on  the  accuracy  of  the 
reporter. 

In  Bates  ▼.  Dandy  {a)  the  decision  was  against  the 
wife ;  but  then  no  doubt  could  be  entertained  as  to  the 

husband's 

(a)  S  Atk.  20S.      I  iKttfff^/,  95. 


The    following    note    of  port  in  Atkins,  is  taken  from 

Lord  Hardxoicke*B  judgment  the    late    Lord   CokheHer^s 

in  Bates  v.'  Dandy^  which  is  M SS.  in  the  possession  of 

much  more  full  than  the  re-  Mr.  Abbot* 

BATES  V.  DANDV. 


Lord  Hardwicke,  Chan- 
cellor. 

John  Dyer,  having  two 
mortgages,  the  one  in  feey 
the  other  for  a  term  of  years, 
makes  his  will ;  and,  after  giv- 
ing some  legacies  out  of  his 
personal  estate,  devises  the 
surplus  of  such  estate  to  be 
divided  among  three  persons, 
one  of  whom  is  the  defend- 
ant, his  sister,  and  then  wife 
to  Dandy^  now  deceased. 
After  this,  and  during  the 
life  of  Dandy,  the  defendant's 
husband  and  William  Dyer, 
brother  and  executor  of  the 
testator,  make  up  an  account, 
at  the  bottom  of  which  were 
these  words ;  viz.  *'  All  par- 
ties allow  this  account,  and 
agree  that  the  clear  surplus 
of  this  estate  amounts  to  .  . 
.    .   .   ;  and  the  respective 


proportions  thereof  are  car- 
ried to  our  several  credits  to 
our  several  accounts."  And, 
after  stating  the  clear  sur- 
plus of  the  personal  estate^ 
then  there  is  an  actual  divi-* 
sion  of  it. 

After  this,  another  account 
is  subscribed  and  signed, 
containing  a  particular  ac- 
count of  the  proportion  of 
Dandy  and  his  wife,  the  de« 
fendant,  and  then  there  are 
these  words  t — "  We,  having 
examined  the  above  account, 
and  approved  thereof,  do 
agree,  the  mortgages  therein 
charged  (which  are  the  two 
mortgages  in  question)  be 
allotted  to  the  share  of  Daw 
dy  and  his  wife,  and  remain 
to  them."  So  that  here  is  an 
actual  separation  of  these 
mortgages  from  the  estate, 

and 
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husband's  power  over  the  property,  which  wa$  the  sub*- 
jeet  of  assignineiit there:  and  the  application  oFthatcase^ 
also^  to  the  present  qiiesticMiy  rests^  not  on  the  decree^  but 


on 


and  an  appropriation  of  them 
as  the  share  of  the  defendant, 
Aewife.  And,  upon  the  same 
day,  a  note  is  signed  by  D^er^ 
the  executor,  viz.  **  I  pro* 
mise,  upon  the  request  of  my 
brother  Dandy^  (the  husband 
of  the  defendant,  his  sister ) ,  to 
execute  an  assignment  of  the 
two  mortgages  belonging  to 
my  late  brother,  Jahn  Dyer^ 
made  by  .  .  .  ;  •  to  him, 
and  all  interest  therein  to 
my  said  brother  Dandy^  as 
he  shall  appoint."  This  shews, 
that,  by  these  two  mortgages 
being  approved  of  as  the  de^ 
fendant's  share,  and  by  there 
being  this  actual  division  of 
them  from  the  rest  of  the 
estate,  they  remained  no 
longer  as  part  of  the  general 
anrplos  of  the  estate  of  the 
testator. 

Afterwards,  an  assignment 
was  entered  into  between 
the  defendant's  husband  and 
the  plaintiff's  father  Edward 
Boies t  dated  14th  October 
-1798,  which  was  upon  the  fol- 
lowing transaction.  Edward 
Boies  lent  200^.  to  Dandy ; 
upon  which  there  was  this 
agreement  by  Dandy^  viz. 
"  I  promise  to  pay  to  Ed- 
^Msrd  Boies  20(V.  upon  de» 


mand,  fbr  value  received, 
with  lawAil  interest  for  the 
same;  and  for  aecuring  the 
said  money,  with  lawful  in- 
terest for  the  same,  I  have 
deposited  in  the  hands  of  the 
said  Edward  Bates  four 
mortgages,  and  securities  for 
some  houses  and  lands,  &c. 
at  G.,  belonging  to  me ;  and 
which  I  promise  to  convey 
and  make  over  to  Edward 
Bates  for  the  purpose  afore* 
said." 

Dandy  dies,  and  now  a  bill 
is  brought  by  the  plaintiff, 
as  administrator  of  his  father, 
Edward  Botesy  (who  lent  this 
20tf.  to  Dandy)f  upon  the 
faith  and  security  of  these 
two  mortgages  now  in  ques^ 
tion,  (which  were  the  share  of 
his  wife),  for  an  assignment 
of  them ;  and  that  they  may 
stand  as  securities   for  the 
plaintiff's  200/.  and  interest. 
Dandy,    upon   lending  this 
money,  undertook  to  assign 
these  mortgages ;  and  this,  ia 
respect  of  himself  or  those 
claiming  under  him,  for   a 
valuable  consideration,  must 
be  considered  as  amounting 
to  an  actual  assignment  in 
equity. 
The  partieSy  with  whom  the 

plaintiff 
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on  a  dictum  wholly  unnecessary  for  the  decision  of  the 
actual  points  which  were  before  the  Court  ^^  The  hus- 
band"  (so  says  the  report)  *^  may  assign  the  wife's  chose 

in 


plaintiff  is  to  contend,  are 
the  defendants,  the  widow  of 
Dandy,  and  the  other  de- 
fendant, the  administrator  of 
Dandify  who  stands  in  his 
place;  and  there  is  a  dif- 
ference in  respect  of  the  right 
of  these  defendants.  And  I 
shall  consider  it  in  respect 
of  the  wife  of  Dandy,  Whe* 
ther  the  plaintiff  is  entitled 
to  an  alignment  of  these  two 
mortgages,  and  to  have  them 
stand  as  a  security  for  the 
200/.  and  interest,  depends 
upon  the  consideration  of  the 
nature  of  the  interest  that 
Dandy  and  his  wife  had  in 
these  securities,  and  upon 
the  effect  and  consequences 
of  the  acts  done  by  the  hus- 
band. 

As  to  the  nature  of  the 
interest  which  the  husband 
had  in  these  securities  —  un- 
doubtedly, at  law,  the  mort- 
gage term  was  vested  in 
WiUiam  Dyer,  the  adminis- 
trator of  John  DycTy  and 
remained  so  to  the  time  of 
the  death  of  Dandy  ;  and  as 
to  the  mortgage  in  fee,  the 
legal  estate  was  vested  in 
WiUiam  Dyer,  the  heir  at 
law  of  John  Dyer:  but  that 
was  but  an  .  interest  in  the 


personal  estate,  and  here  he 
has  promised  to  assign  the 
mortgage  in  such  manner  as 
should  be  thought  reason- 
able. 

What  then  is  the  interest 
that  Dandy  and  his  wife  had 
in  the  view  of  this  Court? 
The  wife  was  one  of  the  re- 
siduary legatees,  and,  there- 
fore, entitled  to  the  interest  of 
both  the  securities,  after  the 
division  of   the  estate  —  to 
the  trust  both  of  the  mort- 
gage term,'  and  the  mortgage 
in  fee,  though  the  legal  estate 
was  in  Dyer,    The  interest 
which   Dandy   had  was    in 
right  of  his  wife,  and  these 
securities  to  some  purposes 
are    to    be    considered    as 
choses    in  action ;  because, 
as   to   the    mortgage   term, 
though  the  trust  of  it  was  in 
the  wife,  in  the  consideration 
of  this  Court,  it  was  but  as 
a  security  for  money  lent: 
and  if  the  husband  had  died 
without  disposing  of  it,   it 
would  survive  to  the  wife. 
And  if  the  contest  here  was 
only  as  between  the  wife  and 
the  administrators  of  her  hus- 
band,  equity    would    follow 
the  law  therein.    As,  at  law, 
choses  in  action  belonging  to 

the 
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in  acdoDy  or  a  possibility  that  the  wife  is  entitled  to,  as 
well  as  her  term,  so  that  it  be  not  voluntary,  but  for  a 
valuable  consideration;  but  though  he  cannot  dispose 

of 
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the  wife,  after  the  husband's 
death,  shall  survive  to  her, 
and  as  a  term  for  years  in 
the  wife,  after  the  death  of 
her  husband,  will  survive  to 
her,  so  will  the  trust  of  it ; 
and  there  can  he  no  dif- 
ference between  the  absolute 
interest  in  a  term,  and  the 
trust  of  a  term,  unless  any 
mtervening  act  of  the  hus- 
band should  happen.  The 
husband  might  have  recover- 
ed and  received  the  money 
upon  both  the  mortgages,  and 
released  it,  and  thereby  dis- 
charged the  estate  in  his  life- 
time,  unless  there  had  been 
a  judgment  or  decree;  and 
if  there  bad  been  a  decree, 
and  the  husband  had  not  dis- 
posed of  the  benefit  of  it,  it 
would  survive  to  the  wife. 
And,  in  order  to  recover  upon 
the  wife's  choses  in  action, 
Sec  (If  this  is  compared  with 
the  strict  rules  of  law),  I  do 
not  know, whether  there  would 
be  a  necessity  to  make  the 
wife  a  co-plaintiff,  unless 
where  there  is  no  provision 
for  her;  for  if  the  husband 
bring  an  action  ,on  the  bond 
of  his  wife,  made  to  her  be* 
fore  marriage,  the  wife  must 
join  for  conformity,  and  the 


judgment  shall  be,  that  hus- 
band and  wife  recover;  yet, 
if  a  bond  is  given  to  a  wife 
after  coverture,  he  alone  may 
maintain  an  action,  and  have 
judgment  that  he  shall  re- 
cover himself,  and  there  is  no 
occasion  to  join  the  wife  for 
conformity.  So  it  is  deter- 
mined in  S  Lev. :  and  this  dif- 
ference the  law  makes  be- 
tween choses  in  action  before 
and  after  coverture,  for  in 
the  latter  case  they  come  ab- 
solutely to  him  as  being  vest- 
ed. In  the  present  case  the 
money  is  not  received,  nor  is 
there  any  decree :  thereforct 
as  to  the  legal  and  equitable 
interest,  in  this  Court  that 
must  be  laid  out  of  the  case; 
and  this  brings  it  to  the  next 
question,  viz. 

What  acts  the  husband  has 
done  towards  reducing  these 
two  mortgages  into  posses- 
sion, or  towards  a  disposition 
of  them,  and  what  will  be  the 
effect  and  consequence  of  his 
acts  ? 

As  to  the  act  that  has 
been  mentioned,  that  was  a 
promise  and  agreement  by 
the  husband  to  assign  these 
two  mortgages  to  the  plain- 
tiff's father,  in  consideration 

of 
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of  her  chose  in  action  without  a  valuable  consideratioiii 
yet  be  may  release  the  wife's  bond  without  receiving  any 
part  of  the  money/'     Here  is  the  opinion  of  a  very 

learned 


of  20(tf.  lent,  which  was  a 
valuable  consideration. 

It  has  been  insisted  by  the 
defendant,  that  no  actual  as- 
signment has  been  made ;  but 
that  will  not  make  any  differ- 
ence, neither  in  respect  to 
the  administrator  of  the  hus- 
band, nor  the  surviving  wife ; 
for  if  the  husband  had  a  right 
and  power,  in  the  considera- 
tion of  this  Court,  to  have  as- 
signed the  interest,  which  be- 
longed to  the  wife,  and  if  he 
has,  for  a  valuable  considera- 
tion, undertaken  to  assign  it, 
that  will  amount  to  the  same 
thing,  in  this  Court,  as  if  he 
had  so  done*  That  comes  to 
the  case  of  Lord  and  Lady 
Coventry  {a)f  relating  to  the 
execution  of  a  power,  where 
a  person  claimed  in  re- 
mainder, subject  to  an  exe- 
cution of  a  power  in  tenant 
for  life,  and  tenant  for  life 
covenanted,  in  consideration 
of  a  marriage,  to  execute  his 
power  as  a  jointure ;  and  the 
Court  held,  that  was  to  be 
considered  in  equity  as  done, 
and  decreed  accordingly, 
though  the  remainder  man 
was  not  to  be  bound,  unless 


some  act  was  done  that 
amounted  to  an  execution  of 
the  power;  but  if  this  had 
been  a  covenant  after  mar- 
riage, and  the  wife  had  been 
a  volunteer,  the  remainder 
man  would  not  have  been 
bound.  In  that  case  the 
tenant  for  life  had  not  near 
so  much  power  as  the  hus- 
band had  in  the  present; 
therefore,  this  is  to  be  con- 
sidered as  an  assignment  by 
the  husband.  And  if  so, 
then  it  comes  to  this  question, 
whether  he  had  any  power  to 
assign  the  two  mortgages,  or 
either  of  them,  or  the  trust 
or  beneficial  interest  of  them, 
which  belonged  to  his  wife? 
and  I  am  of  opinion  he  had 
in  respect  of  creditors. 

It  is  true,  that  it  was  an- 
ciently thought,  in  this  Court, 
that,  where  B,Jhne  covert  was 
entitled  to  the  trust  of  a  term 
for  a  great  number  of  years, 
the  husband  could  not  assign 
or  dispose  of  it  to  the  preju- 
dice of  the  wife ;  but  she  was 
entitled  as  survivor  if  he  died 
before  her. 

But  the  contrary  was  set- 
tled   in     Turner's    case  (d), 

which 


(a)  t  Eg.  Cat.  Mr,  3iB.     9  P.  Wnts.  225. 
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learned  Judge,  Dot  essential  to  the  decision  of  the  par- 
ticular case,  conformable  to  an  opinion  said  to  have  been 
expressed  by  him  in  another  casi^  where  also  it  was  not 
to  the  decision. 

But 
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which  case  has  been  taken  to 
be  law,  and  has  been  the  rule 
of  the  Court  ever  since,  and 
many  authorities  have  been 
founded  upon  it ;  for  there  it 
was  held,  that  the  husband 
may  assign  or  dispose  of  a 
trust  term  belonging  to  his 
wife;  nay,  the  Court  has 
gone  so  far,  that,  where  a  term 
was  limited  to  trustees,  by  a 
former  husband,  for  the  sepa- 
rate use  of  the  wife,  and  the 
second  husband  afterwards 
assigned  that  term,  it  was 
held,  that  the  wife  should  be 
bound,  though  the  original 
trust  was  for  her  separate  use, 
limited  to  her  by  her  first 
husband* 

If  a  husband  settle  a  term 
in  trust  for  bis  wife,  he  shall 
not  afterwards  dispose  of  that 
term,  because  that  would  be 
contrary  to  his  own  act,  and 
the  intention  of  the  parties. 

A  distinction  has  been 
made  at  the  bar  between  the 
case  of  a  mortgage  term,  and 
the  absolute  interest  of  a 
term,  which  is  what  I  never 
heard  before,  in  respect  to 
the  husband's  power  of  dis- 
posing  of  it.  There  can  be 
no  doubt  at  law,  but  that,  if 


the  wife  has  a  mortgage  term, 
the  husband  may  dispose  of  it 
as  an  absolute  term,  because 
the  legal  interest  is  in  the 
wife.  And  if  the  husband 
disposes  of  the  equitable  in- 
terest  of  a  term,  this  Court 
will  follow  the  law,  and  suf-* 
fer  him  to  do  it,  as  the  law 
doe6  in  respect  to  the  abso- 
lute interest.  So  tlie  same 
holds  in  the  case  of  a  mort- 
gage term,  and  an  absolute 
term. 

As  to  the  mortgage  in  fee, 
that,  indeed,  does  differ  from 
the  mortgage  term  ;  and  it  is 
insisted  that  the  wife  had  no ' 
estate  in  the  land,  for  that  it 
was  in  the  trustee,  and  was 
an  estate  in  fee,  and  the  heir- 
at-law  is  a  trustee  of  the  fee 
for  the  wife,  and  a  husband 
cannot  dispose  of  an  estate  ia 
fee  which  comes  to  his  wife. 

This  is  true,  where  it  is  the 
case  of  an  absolute  estate; 
but  where  it  is  a  mortgage 
in  fee,  that  is  considered  in 
equity  only  as  a  security  for 
the  money  advanced,  in  re- 
spect of  the  covenant,  and 
is  a  chose  in  action  upon  the 
foot  of  such  covenant,  and 
the   debt  is   considered   as 

such. 
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Bat  in  considering  what  weight  these  dicta  are  entitled 
to,  it  is  material  to  consider,  whether  the  same  Judge 
has   ever  expressed    an   opinion   tending   a   contrary 

way. 


suchy  and  the  husband  can- 
not assign  a  chose  in  action 
of  the  wife;  and  this  hath 
been  contended  in  respect  to 
both  mortgages :  which^  there- 
fore, brings  it  to  this  ques- 
tions—Whether a  husband 
can  assign  a  chose  in  action 
of  his  wife,  so  as  to  bind  her  ? 

I  do  agree  that  he  cannot 
voluntarily  do  it  without  any 
consideration,  though  he  may 
assign  a  term,  or  the  trust 
upon  it,  upon  the  authorities 
before  mentioned,  in  that 
manner ;  but  I  am  of  opinion, 
that,  for  a  valuable  consider- 
ation, he  may  assign ;  and  I 
have  always  taken  that  to  be 
the  distinction. 

Suppose  a  bond  given  to 
a  wife  when  sole,  the  husband 
might  receive  the  money,  and 
discharge  or  release  it,  with- 
out any  consideration,  and 
such  release  would  be  good. 
If  so,  then  the  debt  would  be 
gone,  both  at  law  and  equity, 
and  the  wife  cannot  after- 
wards recover  it.  Then  what 
reason  can  be  assigned,  why 
the  husband,  receiving  in  the 
money,  or  releasing  the  se- 
curity, may  not  assign  over 


the  interest  of  it  for  a  valu- 
able consideration?  In  the 
case  of  Lord  Carteret  v.  Pas-^ 
chaU(a)  this  point  was  de- 
bated* when  the  Court  gave 
its  opinion.  It  was  not  denied 
but  that  the  husband  might 
make  such  assignment,  and 
it  was  compared  to  a  tenancy 
by  eUgU^  which  is  a  chattel 
interest,  and  at  law  was  as- 
signable ;  and  some  authorities 
were  cited  to  shew,  that,  for  a 
valuable  consideration,  a  hus- 
band might  assign  mere 
choses  in  action  of  the  wife's ; 
and  in  that  case  the  matter 
was  in  fact  but  a  chose  in 
action,  it  being  only  a  de- 
cree made  before  the  wife's 
marriage,  that  she  should  hold 
and  enjoy,  and  that  till  she 
was  satisfied  not  only  the  ar- 
rears of  her  annuity,  but  like- 
wise several  debts  due  upon 
mortgages;  for  the  wife  had 
an  old  mortgage  upon  the 
estate.  And  what  was  her 
right  upon  the  case  ?  It  was 
no  more  than  a  chose  in  ac- 
tion, for  a  mortgage  is  no 
more ;  and  no  doubt  the  hus- 
band was  entitled  to  come 
into  this  Court,  and  pray  to 

discharge 
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'way.  In  Bush  v.  Dalway  {a)  if  the  husband  had  died  in 
the  father's  liretime,  the  same  question  might  have  arisen 
as  exists  here.     The  actual  state  of  circumstances   in 

Busk 
(a)  1  Ves,  sen.  19.    5  Aik,  530, 
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discharge  it.  Aflervrards,  in 
that  case,  the  husband  makes 
an  assignmcDt  of  his  wife's 
interest  to  the  trustees,  with 
the  intent  to  reduce  it  into 
possession,  and  make  himself 
master  of  it,  and,  after  that,  he 
makes  a  derivative  security ; 
and  upon  that  it  was  decreed, 
that  the  creditor  of  the  hus- 
band, who  had  taken  this  se- 
curity, was  entitled,  and  that 
the  representatives  of  the  hus- 
band should  have  any  surplus, 
over  and  above  what  satisfied 
the  creditors,  against  the  re- 
presentatives of  the  wife, 
which  I  own  was  carrying  the 
doctrine  farther  than  before. 
In  the  case  of  Theobald 
V.  Diiffby(a\  the  wife  was 
entitled  to  a  possibility  in  a 
trust  term.  The  trust  was 
declared  to  A,  for  life, 
then  to  the  wife  for  life, 
which  in  law  is  but  a  mere 
possibility;  because  the  law 
considers  an  estate  for  a 
man's  life  better  than  for 
yearsy  upon  a  supposition 
that  an  estate  for  life  will 
last  longer  than  any  estate  for 
years,  however  so  many  years 
are  limited.     And  this  arose 


from  the  considering  the  na- 
ture of  estates  for  years,  as 
they  were  formerly,  when 
leases  used  to  be  made  for 
short  terms,  and  when  the 
tenant  of  the  freehold  used 
to  destroy  them  at  plea- 
sure, before  the  statute 
21//.  8.,  by  suflfering  a  re- 
covery: so  that,  the  tenant 
for  life  being  the  owner  of  the 
freehold,  the  law  considered 
him  as  having  a  greater  es- 
tate; and  this  term,  being 
but  a  possibility  in  respect  of 
its  lasting  longer  than  the 
estate  for  life  (depending 
upon  it),  could  not  be  con- 
veyed ;  but,  notwithstanding 
this,  the  husband  and  wife, 
and  the  trustees,  joined  in  an 
assignment  of  the  possibility 
to  a  stranger,  for  a  valuable 
consideration ;  the  husband 
dying,  the  wife  insisted 
she  had  no  power  to  make 
such  assignment;  but  yet 
Lord  Macclesfield  said, 
that  the  assignment  should 
bind  her,  because  the  wife's 
friends  had  joined  with  her 
in  it;  and  he  decreed  in 
favour  of  it,  relying  upon 
that  circumstance,  though  I 

never 
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Bush  v.  Dalway  wa$,  that  the  father  died  first,  and  then 
tjbe  husband ;  the  husband^  upon  the  death  of  the  father, 
had  a  right  to  the  money  which  was  in  question :  and 


it 


never  thought  it  of  much 
weight.  And  he  held,  that, 
though  a  wife  could  not 
assign  a  chose  in  action  at 
law,  jet,  for  a  valuable  con- 
sideration in  equity,  she 
might  do  it ;  and  that  it  was 
the  same  as  if  she  had  re- 
ceived the  money  upon  such 
chose  in  action,  which  she 
might  do. 

And,  therefore,  I  think  the 
assignment  in  the  present 
case  is  a  good  one  with  re- 
spect to  creditors. 

The  case  in  2  Vem.  401 .  {a) 
is  cited  to  combat  with  this 
distinction,  but  there  the  arti- 
cles were  voluntary,  and  I 
think  there  was  no  assignment ; 
but  that  will  not  make  any 
difference.  The  Court  there 
dismissed  the  bill,  because  the 
husband  had  not  absolutely 
a  power  over  the  mortgage, 
and  he  did  not  reduce  it  into 
possession ;  and  not  having  so 
done,  it  survived  to  the  wife. 
The  articles  there  were 
plainly  voluntary.  And  though 
the  Court  does  not  expressly 
take  notice  of  their  being  so, 
yet  there  is  something  which 
imports  it,  for  the  assignee 


in  that  case  stood  but  in  the 
place  of  the  husband,  and 
there  was  no  agreement  be- 
tween them :  and  a  bare  as- 
signee, without  a  valuable  con- 
sideration, or  an  administrator, 
can  stand  in  no  better  con- 
dition than  the  husband  him- 
self; but,  where  there  is  a 
valuable  consideration,  the 
assignee  does. 

As  to  the  case  in  1  Vem. 
5%.[b)j  that  does  not  come  up 
to  the  present :  nor  that  of 
Colehandy,  Colehand(c).  As 
to  that  of  Packer  v.  Wtfndham^ 
I  much  question  whether  that 
case  is  stated  right  in  the 
report  (cO»  for  it  depends 
upon  a  great  many  things* 
The  wife  there  was  under  the 
care  of  the  Court,  as  being 
a  lunatic ;  and  she  was  a 
lunatic  at  the  time  when  the 
husband  assigned  her  interest. 
And  as  that  case  consisted  of 
so  many  different  circum- 
stances, and  depended  on  so 
many  reasons,  I  think  it  was 
not  to  be  made  a  precedent 
in  any  other. 

Another  objection  in  this 
case  was,  that  the  husband 
might  not  have  made    any 

provision 


(a)  Burnet  v.  JTinaston,  (c)   Probahly  Cleland  v.  Ge- 

{b)  This  reference  seems  to  be    land.  Free,  in  Chanc.  €5. 
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CASES  IN  CHANCERY. 


81 


it  was  upon  the  ground  of  the  death  of  the  father 
in  the  husband's  lifetime^  that  the  wife  was  considered 
as  bound  by  the  covenant  of  the  husband  to  assign  the 

fund* 
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proFision  for  the  wife,  but 
there  is  no  proof  as  to  that ; 
and  though  that  is  an  equity 
which  the  wife  has  against 
the  husband,  yet,  where  there 
are  creditors  of  the  husband, 
or,  more  strongly,  where 
there  are  purchasers  for  valu- 
able consideration,  I  do  not 
know  where  that  equity  has 
ever  prevailed :  and  that  was 
insisted  on  in  the  case  before 
mentioned,  but  the  Court 
would  not  allow  it. 

The  next  question  is  be- 
tween the  wife  and  the  ad- 
ministrator and  general  cre- 
ditors of  her  husband ;  and» 
as  to  them,  the  case  is  quite 
different,  for  they  claim 
merely  as  standing  in  his 
place;  and  though  they  are 
creditors,  they  will  not  stand 
in  a  better  condition  than  an 
administrator,  and  though 
tliemselves  are  administra- 
tors, it  will  be  the  same.  And, 
therefore,  as  to  the  residue 
over  and  above  what  will 
satisfy  the  mortgage,  the  wife 
will  be  entitled  to  it;  for, 
though  the  husband  might 
have  disposed  of  the  whole, 
in  his  lifetime,  for  a  valuable 
consideration,  yet  as  he  did 
not,  and  as  the  validity  of  the 

Vol.  III. 


assignment  depends  upon  the 
consideration  in  a  court   of 
equity,  and  as  the  Plaintiff's 
father  has  lent  only  200/., 
which  is  less  than  the  value 
of  the  mortgages,  &c.,  of  the 
wife  deposited  in  his  hands, 
and  agreed  to  be  assigned  by 
the  husband,   and  consider- 
ing that  the  question  is  be- 
tween the  wife  and  those  who 
stand  in  the  place    of   the 
husband,  as    administrators, 
who  are  in  no  better  con- 
dition than  him,  I  think  the 
wife  is  entitled  to  the  residue 
of  the  value  of  such  mort- 
gages, &c. ;  especially  as  it 
was  intended  that  the  alien- 
ation of  them  by  the  husband 
should  go  no  further  than  as 
specified  in  the  agreement, 
for  he  has  deposited  these 
mortgages,  &c.  in  the  hands 
of  Edward  Bates,  which  was 
agreed  to  be  for  the  purposes 
aforesaid ;    and  I  shall  not 
carry  it  any  further. 

Therefore,  upon  the  whole^ 
I  am  of  opinion,  as  to  the 
surplus,  the  wife  is  entitled: 
and,  in  consequence  thereof, 
let  the  master  take  an  ac- 
count of  what  is  due  to  the 
Plaintiffs,  for  the  200/.  lent 
by  Edtoard  Bates  to  the  De- 
G  fendant 
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ftrnd.    Lord  Hardwicke  says,  "  Perhaps  the  event  might 
have  happened  in  which  she  would  not  be  bound ;  as  if 
the  right  of  action  never  had  vested  in  the  husband : 
but  here  it  did  by  his  surviving  the  father.     A  question 
was  made,  — whether  the  husband  had  a  right  to  assign  it 
in  his  father's  life, — which  is  not  necessary  here ;  although 
I  think  he  might  not . .  .  Here,"  continues  he,  "  before 
the  fether's  death,  he  had  no  right  of  action  at  all ;  but« 
afterwards,  he  might  have  called  for  it  immediately, 
which  the  wife  could  not  have  otherwise  prevented  than 
by  a  bill  for  performance  of  the  covenant."  {a)    The 
learned  Judge  here  says,  (though  not  in  very  strong 
language)  that  an  event  might  have  happened  in  which 
the  wife  would  not  have  been  bound  by  the  husband's 
covenant  to  assign  her  possibility,  namely,  if  he  had 
died  before  the  father,  and  that  the  husband  could  not 
assign   the   possibility  during  her   father's  life.     The 
point,  indeed,  was  not  necessary  for  the  decision  of  that 
particular  case;    still  the  opinion  expressed  by  Lord 
Hardwicke  on   that  occasion   is  at  variance  with  the 
other  dicta  I  have  referred  to :  and  when  we  are  con- 
sidering to  what  degree  of  respect  the  language,  so 

attributed 

{a)  t  Kef.  MB.  so. 


fendant  Dandys  husband, 
with  interest  for  the  same, 
and  costs ;  and,  after  payment 
of  what  shall  be  so  found 
due  for  principal,  interest, 
and  costs  from  the  Defendant 
Sarah  Dandy  to  the  Plaintiff, 
let  the  Plaintiff  and  William 
Dyer^  the  heir  of  John  and 
executor  of  Alexander^  join 
in  an  assignment  to  her  of  the 
.two  mortgages;  but, in  default 


of  such  payment  by  Sarah 
Dandy^  then  she  is  to  stand 
foreclosed ;  and  in  that  case 
let  Defendant  Sarah  join  in 
an  assignment  of  the  two 
mortgages  to  the  Plaintifl^ 
&c. 


Cases  cited  at  the  bar -^ 
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ttttriboted  to  that  learned  Jadge,  is  entitled,  we  are 
justified  in  setting  the  one  dictum  against  the  other. 
The  proposition  cited  from  Grey  v.  Kentish  and  Bates 
▼.  Dandy  might  have  been  intended  to  be  qualified  in  a 
▼ariety  of  modes.  What  is  the  ground  on  which,  in 
Bush  ▼.  Dalwajfi  he  puts  the  power  oF  the  husband  to 
assign  the  chose  in  action  oF  the  wife  ?  On  the  power 
of  the  husband  to  reduce  the  chose  in  action  into  pos- 
session. IF  he  had  not  had  the  power  to  reduce  it  into 
possession,  his  assignment  or  covenant  to  assign  would 
not  have  operated;  until  the  power  oF  reducing  the 
fund  into  possession  vested  in  him  by  the  death  ofF  the 
father,  his  covenant  did  not  operate  against  the  wiFe. 


189S. 


The  same  case  is  reported  in  Atkins ;  but  the  opinion 
is  not  expressed  in  terms  quite  so  strong.  According 
to  that  report,  Lord  Hardwicke  expresses  himself  thus : 
^  I  cannot  say  but  there  might  have  been  an  event  which 
would  have  given  it  to  the  wife,  viz.if  her  husband  had  died 
in  the  lifetime  oF  the  fiither.  But  the  death  oF  the  Father 
happening  in  the  lifetime  of  the  Defendant's  husband 
alters  the  case.  I  am  not  obliged  to  give  any  opinion, 
as  the  husband  has  not  assigned  this  contingency  of  the 
wife's ;  but  I  am  rather  inclined  to  think  the  husband 
would  not  have  had  a  right  to  assign  it. ...  It  has  been 
frequently  determined,"  he  adds,  **  that  a  husband  may 
assign  a  wife's  chose  in  action  for  valuable  consideration. 
But  what  does  that  torn  upon  ?  Why,  the  husband's 
right  to  sell.  The  husband  here  survived  the  father, 
so  that  he  had  a  right  to  call  upon  the  representatives 
of  the  iather,  or  the  trustees,  to  raise  it."  (a)  In  this 
passage,  I  apprehend,  the  word  sell  is  a  misprint  for 
sues  and,  to  make  the  report  of  the  judgment  consistent 
with  that  in  Vesey^  we  must  read,  ^*  the  husband's  right 
to  sue,"  instead  of  **  the  husband's  right  to  sell." 


(a)  3Atk.653. 
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From  the  judgment  of  Lord  Hardwicke^  in  Ives  v. 
Medcalf*^  an  opinion  may  be  inferred  similar  to  that 
which  he  expressed  in  Bush  ▼.  Dalwqy, 

Hau^kins  v.  Obyn  {a)  has  been  referred  to  as  an  autho- 
rity in  support  of  the  husband's  assignment  \  andf 
undoubtedly.  Lord  Hardwicke  is  represented  as  having 
there  expressed  himself  in  terms  corresponding  to  what 
he  is  stated  to  have  said  in  Grey  v.  Kentish  and  Bates  v. 
Dandy,  In  that  case  the  testatrix  bequeathed  2000/.  to 
her  son  and  daughter  (who  were  husband  and  wife),  to  be 
enjoyed  by  them  or  the  survivor  of  them.  The  wife 
might  have  been  the  survivor,  and  her  interest  was  a 
possibility.  Alluding  to  this  interest,  Lord  Hardxxncke 
says  (i),  *^  It  has  been  insisted,  too,  in  order  to  make  this 
fall  within  the  proviso,  that  the  husband's  disposition  in 
his  lifetime  would  have  bound  tlie  wife,  notwithstanding 
she  had  survived  him ;  and  if  not  good  in  law,  yet  it 
would  have  been  in  equity.  I  will  not  say  but  the  hus- 
band 

(a)  S  Aik.  549.  (5)  2  Aik.  CS\. 


*  1  Atk,  63.  In  that  case,  by 
articles  made  before  marriage,  the 
husband  and  wife  (who  was  an  in- 
font,  and  a  daughter  of  a  freeman 
of  London^)  covenanted,  in  con- 
sideration of  her  portion,  to  re- 
lease all  the  right  and  interest  in 
the  personal  estate  of  her  father, 
which  might  accrue  to  them  by 
the  custom  of  the  city.  The 
husband  and  wife  survived  the 
father;  and  one  of  the  questions 
was,  whether  the  covenant  to  re- 
lease bound  the  wife's  orphan- 
age share  ?  Lord  Uardtmcke^  in 
his  judgment,  says,  **  As  to  the 
objection  of  the  customary  part 
being  a  possibility,  and  merely 
in  contingency,  it  is  of  no  wdght, 


for  there  is  no  doubt  that  it 
might  be  released  in  equity;  but 
here  it  is  a  covenant  which  the 
defendant  is  bound  by  in  all 
events,  and  it  is  no  objection  to 
say,  the  wife  was  under  age ;  for 
though,  in  this  respect,  if  the 
husband  were  dead,  the  articles 
would  not  bind  her,  and  she 
would,  by  survivorship,  be  en- 
titled to*the  customary  share,  as 
a  chote  in  action^  not  recovered 
or  received  by  the  husband;  yet, 
he  being  alive,  it  is  a  matter  that 
accrues  to  him  in  right  of  his 
wife,  and  he  may  release  it,  and 
his  release  will  bind  her;  and, 
therefore,  it  was  reasonable  he 
should  perform  his  covenant.^ 
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band  might  have  disposed  of  this  property  in  equity,  if  as- 
signed for  a  Taluable  consideration;  but,  then,  that  must 
have  been  upon  an  actual  assignment  of  this  particular 
thing."  That  position,  in  reference  to  the  particular  cir- 
cumstances of  the  case,  cannot  be  sustained  consistently 
with  any  of  the  authorities:  for  the  event,  in  which  the 
wife  would  have  become  eutided,  never  could  have  hap- 
pened during  the  lifetime  of  the  husband ;  and  it  is 
dear,  from  all  the  authorities,  that,  if  the  possibility  can- 
not happen  during  the  coverture,  the  assignment  of  the 
husband  does  not  operate  upon  it 


1828. 

HONKEA 

V.' 

Morton. 


In  7%^  Duke  qfCkandosy.  Talbot  {a\  the  wife  had 
attained  the  age  of  twenty-five  when  the  question  came 
before  the  Court,  and  the  husband  had  a  complete  con- 
trol over  the  property  in  dispute.  Theobald  v.  Duf- 
Joy  (&)  has  no  bearing  on  the  subject.  It  was  decided 
on  the  ground  that  the  wife  had  joined,  and  joined  with 
the  consent  of  her  friends,  in  assigning  a  term.  It  is 
mentioned  by  Lord  Hard*micke^  in  one  of  the  cases  I 
have  referred  to,  Busk  v.  DalvMiy  (c),  and  he  states  what 
the  ground  of  decision  was. 


Thns,  it  appears,  that  there  is  no  one  distinct  deci- 
sion at  variance  with  the  judgment  of  Sir  Thomas 
Pbaner ;  and  if  some  dicta  can  be  cited  against  it,  these 
are  opposed  by  conflicting  dicta.  Therefore,  when  I 
consider  the  principle  which  I  originally  laid  down, 
that,  where  a  husband  assigns  an  interest  belonging  to 
his  wife,  and  thereby  agrees  to  do  every  thing  in  his 
power  to  make  that  assignment  effectual,  the  assignment 
will  be  valid,  against  the  wife  only  in  those  cases  in 
which  he  is  able  to  reduce  the  thing  into  possession  — « 
when  I  further  find  that  principle  supported  by  the 

opinions 

(a)  1  P.  Wm$.  602.  {b)  9  Mod.  103. 

(e)  1  Veu  Mn.  30.    3  AOt,  an. 
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opmioDS  expressed  by  Sir  William  Grants  and  by  two  dis- 
tiDCt  decbioos  of  Sir  Thomas  Pbaner  —  and  wben  I  find, 
on  the  other  side^  no  opposing  decisions;  —  I  confess  I 
rievert  to  my  original  opiniont-^the  opinion  which  I 
should  have  pronounced,  if  the  subject  had  been  un- 
touched by  authority,  —  that  the  husband  has  no  power 
to  give  effect  to  a  conveyance  of  property  of  this  descrip- 
tion, unless  circumstances  so  turn  out  as  to  have  put 
him  in  a  situation  which  enabled  him  to  have  reduced 
the  chose  in  action  into  possessbn.  If,  at  the  time  of 
the  assignment,  he  is  in  a  condition  to  reduce  the  chose 
in  action  into  possession,  the  assignment  operates  imme- 
diately ;  if  he  is  afterwards  in  a  condition  to  reduce  the 
thing  into  possession,  the  assignment  will  then  have  full 
^fect ;  but  if  he  dies  before  the  event  happens  on  which 
the  chose  in  action  may  be  reduced  into  possession,  the 
assignment  becomes  altogether  inoperative. 


In  the  argument,  a  class  of  cases  were  referred  to, 
which  related  to  the  taking  of  the  wife's  consent  in 
Court.  Her  consent  is  taken  to  bar  her  equity,  where 
the  husband  has  a  right  at  law ;  and  attempts  have  been 
made  to  have  her  consent  takep  with  a  view  to  afiect  her 
expectancy.  In  Wodlands  v.  Crowcher  (a  case  of  that 
kind),  Sir  William  Grant  says  {a\  "  In  this  instance  the 
object  is  not  to  bar  her  equity  to  have  a  settlement,  but 
to  bar  the  right  to  survivorship ;  for  upon  his  death  it 
belongs  to  her  entirely.  She  is  giving  up,  not  her 
equity  only,  but  her  entire  right  by  survivorship.  That 
is  not  the  case  in  which  the  Court  takes  her  consent. 
If  the  husband  has  a  right  to  convey,  let  him  exercise 
his  right  But  why  this  Court  should  join  and  aid 
him  for  that  purpose,  I  do  not  know."  He  thus  inti- 
mates a  strong  opinion  as  to  what  he  considered  to  be 
the  extent  of  the  right  and  power  of  the  husband  over 

the 

(a)  IS  TiPt.  177. 
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the  reveraioDary  interest  of  the  wi&  It  U  tru^  in  that 
CBse»  he  afterwards  took  the  consent  of  the  wife ;  but  it 
was  taken  only  de  bene  esse:  so  as  not  to  prejudice  the 
qnestioii,  in  the  event  of  her  being  the  survivor* 

In  the  two  cases  before  Ix>rd  AlvanUy^  which  are 
mentioned  in  WooUands  v.  Crowcher^  the  consent  of  the 
wife  seems  to  have  been  taken ;  but  we  know  nothing 
of  what  was  said  before  that  Vudge^  so  that  no  reliance 
canbepUwedonthem.  Neither  can  any  reliance  be  placed 
on  Howard  v.  Damiani  (a),  which  was  a  mere  order, 
by  consent.  I  pass  entirely  over  Mitford  v.  Mitford{b\ 
and  other  cases  in  which  the  assignments  were  under  a 
commission  of  bankrupt.  Sir  WiUiam  Granif  in  giving 
his  decision  in  Mitford  v.  Mitford^  expressly  drew  the 
distincdon  between  the  particular  assignee  and  a  general 
assignee ;  and  he  drew  it  fer  the  purpose  of  obviating 
diflBculties  in  the  way  of  the  case,  —  difficulties  which 
he  did  not  think  it  necessary  to  combat.  If  he 
founded  his  conclusion  in  taking  that  distinctioot  it 
would  not  be  very  legitimate  reasoning  to  adduce  his 
dedsion  in  that  case  in  support  of  the  judgment  of  Sir 
Thomas  Plumer.  In  Gayer  v.  Wilkinson  (c),  Lord* 
Baikwrst  took  the  same  distinction  for  the  same  obvious 
reason.  I  therefore  leave  those  cases  entirely  out  of  my 
consideration. 


1888. 


It  is  said,  that  the  husband  may  release  the  pos- 
sibility of  the  wife;  and  reference  is  made  to  the  <2f£v 
turn  of  Lord  Holt  in  Gage  v.  Acton  (d),  **  that,  when 
the  wife  has  any  right  or  duty,  which  by  possibility  may 
happen  to  accrue  during  the  marriage,  the  husband  may 
by  release  discharge  it'*     Whether  that  dictum  be  or 

be 


(a)  2Jac.iWalk.A6S, 
\e)  1  Bto.  C,  C.  50. 


{h)  9  Vei. 

(tf)  1  Salk,  327.     1  Ld,  Raym.  115. 
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1828.       be  not  accurately  reported,  I  will  not  undertake  to  say; 

„  '  ~       but,  in  the  judgment  in  which  it  occurs,  Lord  Holt  dif- 

V.  fered  from  the  rest  of  the  Court,  and  the  decision  was 

^'^oM,      contrary  to  his  opinion.     From  the  decision  there  was 

an  appeal,   which   was  afterwards  abandoned.    Lord 

Kenyon^  when  the  case  was  cited  before  him,  pronounced 

the  opinion  there  deliyered  by  Lord  HoU  to  be  '*  as 

repugnant  to  the  rules  of  laws  as  of  equity."  (a)     Lord 

Halt,  according  to  the  report  in  Rai/mond,  cites  Lampefs 

case,  but  jLampe/'s.case  does  not  support  the  position  in 

the  unqualified  way  in  which  he  states  it. 

Suppose  the  husband  could  release  the  wife's  pos* 
sibility.at  law,  I  do  not  see  how  it  follows  that  he  can, 
dierefore,  assign  it  in  equity.  Admit  the  position,  that 
he  can  release  it  at  law,  to  be  uncontrovertible:  he  can- 
not make  his  own  title  perfect,  unless  he  reduces  it  into 
possession.  Why,  therefore,  should  he  be  able  to  assign 
it  in  equity,  and  give  another  a  title  which  he  has  not 
himself? 

After  considering  the  question  in  all  its  bearings,  and 
the  authorities  and  principles  on  the  one  side  and  on 
the  other,  these  are  the  reasons  which  lead  me  to  the  con- 
clusion, that  the  judgment  of  the  Master  of  the  Rolls 
in  Purdeiv  v.  Jackson  was  right,  and  that  the  husband, 
dying  while  the  wife's  interest  continued  reversionary, 
has  no  power  to  make  an  assignment  of  property  of 
this  description,  which  shall  be  valid  against  the  wife 
surviving. 

There  are  other  circumstances,  independently  of  the 
general  question,  which  have  been  alluded  to  in  this 
case.     It  is  alleged,   that  there  has  been  waiver  and 

acqui- 
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acquiescence  on  the  part  of  the  wife,  because  the  suit 
was  not  instituted,  and  the  assignments  were  not  called 
in  question,  till  more  than  seven  years  after  tlie  husband's 
death.  But  the  tenant  for  life  did  not  die  till  April 
1824,  and  the  bill  was  filed  in  the  following  month. 
The  wife  was  not  called  on  to  take  any  step  till  the 
death  of  the  tenant  for  life. 


1828. 


HONMBB 

V. 
MOBTON. 


The  assignment  to  StreaieTf  which  the  wife  executed 
after  her  husband's  death,  refers  to  the  former  assign- 
ments, and  is  stated  to  be  made  subject  to  them ;  which, 
it  is  argued,  amounts  to  a  recognition  and  confirmation 
of  these  assignments.  It  would  be  too  much  to  attri- 
bute such  an  efiect  to  such  recitals  and  such  phrases : 
they  were  intended  merely  to  state  the  order  in  which 
the  assignments  were  to  have  priority. 


I  must  declare,  that  the  four  assignments,  made  dur- 
ing the  husband's  lifetime^  cannot  be  sustained. 
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Rolls* 

Mardk.  WATSON  V.  DENNIS. 

nnHE  bill  was  filed  by  a  person  claiming  under  an  as- 
signment of  a  married  woman's  reversionary  pro« 
perty,  executed  by  her  husbands  who  afterwards  died  in 
her  lifetime,  and  before  the  fund  fell  into  possession.  The 
cause  stood  in  the  paper  for  hearing  at  the  same  time 
with  Honner  ▼.  Morton  ;  and  it  was  agreed  that  it  should 
abide  the  event  of  the  decision  in  that  suit* 

After  judgment  was  given  in  Honner  v.  Morton^  it 
came  on  before  Sir  J.  Leach^  Master  of  the  Roils ;  and 
the  Plaintiff  submitted  to  have  his  bill  dismissed. 

The  Master  of  the  Rolls  expressed  his  full  assent 
to  the  doctrine  which  had  been  established  by  the  de- 
cisions of  Sir  Thomas  Plumer  and  the  Lord  Chancellor. 

Mr.  WiWrahamy  for  the  Plaintiff. 

Mr.  SidtbottofOj  for  the  Defendant. 
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SANSUM  0.  DEWAR.  „**™' 

TN  thb  suit  A  sum  of  d  per  cent.  oonsoL  bank  annul-  The  fund  of  a 
-*•  ties  bad  been  carried  to  the  account  of  Maty  Anne  ">»'"«<*  ^J- 

*^  iDan»  sund- 

Sansum^  as  one  of  the  residuary  legatees  of  Luke  Conmijf.  ing  in  the 

She  resided  in  Martinique^  and  an  order  had  been  made  accountant- 
in  August   18259  that  she  should  be  examined  apart  general  to  her 
from  her  husband,  as  to  the  manner  in  which  she  wished  \^  pledged  by 
the  money  to  be  paid  her  husband. 

Upon  her  examination  she  directed  it  to  be  paid  to 

James  Cavan  and  Michael  Cavan^  for  the  sole  use  and 

benefit,  and  as  the  proper  monies,  of  her  Mary  Anne 

Sansum*    Preyiously  to  the  examination,  Sansum  and  his 

wife  made  oath,  that,  at  their  intermarriage,  Sansum^  in 

contemplation  of  the  claim  and  rights  of  Mary  Anne 

under  the  will  of  Luke  Conway^  made  a  settlement  in 

the  usual  English  form  on  Mary  Anne;  that,  on  the  4th 

day  of  May  1816,  he,  by  a  solemn  public  notarial  act, 

duly  executed  in  Martinique^  fully  acknowledged  and 

confirmed  the  same  settlement;  and  that  the  sum  of 

16082.  17&  8^.  bank  3  per  cent,  consolidated  annuities, 

standing  in  the  name  of  the  Accountant  General  at 

London,  in  trust  in  the  cause,  under  the  title,  **  The 

account  of  Mary  Anne  Sansum, "  and  also  the  interest 

or  dividends  which  might  have  accrued  on  that  sum, 

were  the  proper  monies  of  Maty  Anne  Sansum. 

Sansum  and  his  wife  having  presented  a  petition  for 
the  transfer  of  the  stock  to  the  Cavans,  a  cross-petition 
was  presented  by  Mr.  Leaeh  and  Mr.  Lamfori,  daioiing 
a  lien  «n  this  fimd. 

Mr. 
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1 B96.  Mr*  Leach  had  condacted  the  suit  on  behalf  of  Sansum 

and  his  wife  under  a  power  of  attorney  from  them ;  and 

vV         he  had  employed  Mr.  Larafbrd  as  his  solicitor.    The 

Dbitaa.  j^j^^  ^i^gy  claimed  was,  for  the  cobts  of  the  suit,  and  of  the 
resistance  to  a  claim  set  up  by  the  crown  against  the 
assets  of  Conway^  and  for  goods  sent,  as  well  as  advances 
made,  by  Mr.  Leach  to  Sansum  and  his  wife,  upon  the 
faith  that  he  was  to  be  repaid  out  of  this  money.  To 
prove  that  the  fund  had  been  pledged  for  his  repayment, 
letters  written  by  Sansum  and  his  wife  were  produced. 

The  order  for  carrying  over  the  money  to  the  ac- 
count of  Mrs.  Sansum  was  made  on  the  ISth  December 
1824:  some  of  the  advances  were  before,  and  others, 
after  that  date. 

The  question  was.  Whether  the  agreement  of  the 
husband,  even  if  made  with  the  concurrence  of  the  wife, 
could  create  a  lien  on  the  wife's  fund,  standing  in  the 
name  of  the  accountant-general,  for  goods  shipped,  and 
monies  advanced  to  him? 

Mr.  Simpkinson^  for  the  original  petition. 

The  fund  belonged  to  the  wife,  and,  standing  in  the 
name  of  the  accountant-general,  the  husband  could  not 
act  upon  it  except  through  the  medium  of  this  Court, 
and  with  the  consent  of  the  wife,  given  in  the  manner 
which  the  rules  of  this  Court  prescribe. 

Mr.  Home  and  Mr.  Glyn^  contra.  • 

JViw,  85.  The  Master  of  the  Rolls. 

.  The  wife's  share  in  the  residuary  estate. of  the  testator 
was  the  property  of  the  husband  in  her  right,  and  sub- 
ject to  her  equity.    But  it  has  been  contended,  that. 
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standing  in  the  name  of  the  accountant-general  in  trast 
in  the  cause,  and  being  carried  to  the  separate  account 
of  the  wife,  it  could  not  be  pledged  by  the  husband.  I 
cannot  assent  to  that  position.  I  think  that  the  party 
interested  in  the  fund  could  pledge  it,  either  before  or 
after  it  was  appropriated.  A  strong  primd  facie  case 
has  been  made  to  show  that  the  fund  has  been  pledged ; 
but  as  Sansum  and  his  wife,  by  reason  of  their  absence 
from  this  country,  have  not  had  means  of  meeting  the 
statement  contained  in  the  cross-petition,  the  proper 
course  will  be  to  refer  it  to  the  Master  to  inquire 
whether  Sansum^  with  the  concurrence  of  his  wife,  agreed 
to  pledge  this  fund  ibr  the  monies  advanced  and  goods 
shipped  to  him. 


1826. 


The  order  was  as  follows :  *'  That  it  be  referred  to 
the  Master  to  inquire  whether  any  and  what  money  has 
been  advanced,  or  any  and  what  goods  have  been 
supplied,  and  the  amount  thereof,  by  Thomas  Leach 
to  Samuel  Sansum^  upon  the  credit  or  in  anticipation 
of  the  funds  and  money  now  standing  in  the  name,  &c; 
to  the  credit  of  this  cause  (the  account  of  Mary  Anne 
Sansum,  the  wife  of  Samuel  Sansum);  and  if  so,  whether 
such  advances  were  made  and  goods  supplied  on  the 
credit,  or  in  anticipation  of  such  funds,  with  the  know- 
l^ge  and  consent  of  the  Plaintiff  Mary  Anne  San^ 
sum^^  &C. 

Reg.  Lib.  1826.  B.  260. 
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„^!!^,  '         DREWRY  V.  BARNES. 

MOV'   19»X7a 

A  court  of  npHE  bill  was  filed  by  Join  Drexmy^  the  executor  of 
2pomri"iS^'  J^^^  ^rmitage  against  Barnes^  as  the  vestry-clerk 

ceiver  of  rates,  of  the  parish  of  St.Paulj  Shadwellf  under  the  following 

which  are  to 

be  assessed  by   Circumstances. 

comniissioners 

at  1  ffre"^  ^n  act,  passed  in  1775,  for  paving,  &c.  certain  places, 
period.  See.   in   the  parish   of  St.Paulf  Shadwell,   empowered 

equity  will  not  commissioners  to  levy  rates  and  assessments,  to  borrow 
ioteriere  iu  money  on  the  credit  of  these  rates,  and  to  secure,  in  the 
party,  who        manner  therein  mentioned,  the  repayment  of  the  monies 

legal  remedy 

in  due  time.         jn  1776,  the  commissioners,  in  pursuance  of  their 

equ\Tm^ot  power,  borrowed  SOO/.  from  John  Armitage,  and  signed 

interfere  to  j^^j  delivered  to  him  a  security  in  the  form  required  by 
enable  an  in.  ^w,,       ,  i       ,    i  i      ..  ^ 

curobrancer  of  the  act.    That  document,  dated  the  26 tb  ox  August  1 776, 

PJ^  ^^^^  was  to  the  following  efiect :  —  «  We,  the  commissioners, 

nent  orar-  constituted  and  appointed,  &c,  have,  in  pursuance  and 

t^t^which  ^y  ^**®  authority  vested  in  us  by  the  act,  borrowed  .of 

he  neglected  John  Armitage,  &c.,  the  sum  of  SOO/.  upon  the  credit  of 

the  time  when  and  chargeable  upon  the  rates  and  assessments  to  be 

they  became  made  by  virtue  of  the  act,  for  which  we  have  agreed  to 

Clauses  in  pay  interest  at  the  rate  of  4/.  10s.  by  the  hundred  by  the 

providimfthat  y®""'  ***  ^^^  proportion,  manner,  and  form  after-men- 
persons  tioned,  until  the  repayment  of  the  principal  money: 

the  commts>  Now 

sioners,  appointed  to  carry  it  into  execution,  should  appeal  to  the  quartor  sessions, 
and  that  twen^-one  days*  notice  should  be  given  before  any  action  or  suit  was 
commenced  for  any  thing  done  in  pursuance  of  the  act,  do  not  apply  to  the  case 
of  a  person  claiming  as  an  incumbrancer  of  the  rates  which  the  act  gave  au- 
thority to  Msess  and  levy,  and  instituting  his  suit  in  order  to  give  efiect  to  hia 
incusUjiMice. 
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Now  we,  the  commissioners,  according  to  our  agreement 
with  John  Armitagey  and  in  consideration  of  the  sum  of 
SOO/.  to  us  in  hand  paid,  have  ordered,  directed,  and 
appointed,  and  by  these  presents  do  order,  direct,  and 
appoint,  to  be  paid  to  John  Armitage^  his  executors,  ad- 
ministrators, and  assigns,  yearly,  and  every  year,  until 
the  redemption  of  the  said  rates  by  the  repayment  of 
the  principal  sum  of  300/.,  exclusive  of  the  interest  that 
shall  accrue  due  thereon  as  aforesaid,  the  yearly  sum  of 
Id^  lots.,  as  and  ibr  the  interest  of  the  sum  of  3002^ 
at  the  rate  of  iL  lOts.  per  cent,  per  annum,  by  four  equal 
quarterly  payments  on  the  usual  feasts,  &c. ;  and  which 
interest  shall  be  paid  and  payable  out  of  the  monies 
arising  by  the  rates  and  assessments  to  be  made  by 
virtue  of  the  said  act,  as  the  same  is  thereby  directed : 
provided  always,  that  nothing  herein  contained  shall 
extend  or  be  construed  to  give  John  ArmUage^  his  ex- 
ecutors, administrators,  or  assigns,  a  priority  to  any 
other  charges  made  by  the  oommissioners  on  the  rates; 
but  that  all  such  charges  shall  stand  in  equal  degree.'' 
On  this  document  was  indorsed  a  receipt  for  the  money, 
signed  by  the  requisite  number  of  commissioners. 


1896. 


In  November  1794,  John  ArmUage  died,  havinig  ap- 
pcHnted  three  executors,  of  whom  Dremy  was  now  the 
sole  survivor.  At  Armitag€^s  decease,  the  300/.  remained 
doe,  and  Dremy  received  the  interest  until  Midsummer 
1802.  From  that  time  down  to  1812,  he  made  no 
application  for  the  payment  of  either  the  interest  or 
the  principal  due  on  his  security.  The  reasons  which 
lie  assigned  for  his  forbearance  were,  that  he  bad  no 
immediate  occasion  for  the  money;  that  he  resided  at  a 
considerable  distance  from  London  (his  abode  was  in 
Derby)  I  and  tliat  he  placed  undoubting  confidence  in 
die  public  body  who  were  his  debtors. 

In 


06 
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In  1810  an  act  was  passed,  extending  to  other  dis- 
tricts besides  those  included  in  the  act  of  1775,  which 
repealed  the  former  local  acts,  save  as  to  the  *'  recover- 
ing, levying,  collecting,  or  receiving  any  penalties,  rates, 
or  assessments  due  at  the  time  of  passing  the  act;  and 
the  payment  of  the  several  bonds,  annuities,  and  other 
debts  and  sums  of  money  secured,  and  then  remaining 
due,  or  subsisting  and  payable,  under  those  acts  or  any 
of  them;  and  which  penalties,  rates,  and  assessments, 
might  and  should  be  recoverable,  levied,  and  collected, 
and  bonds,  annuities,  and  debts,  paid  under  the  powers 
and  authorities  of  this  act." 


The  mode  of  making  the  rates  was  prescribed ;  and 
by  the  forty-eighth  section  it  was  enacted,  *'  that  all 
the  monies  to  be  raised  by  the  rates  or  assessments, 
should  be  applied  and  appropriated  to  the  several  se- 
parate and  respective  uses  and  purposes  by  the  act  pre- 
scribed, in  such  manner  as  the  trustees  or  commissioners, 
or  any  seven  or  more  of  them  should  from  time  to  time^ 
at  any  of  their  weekly,  monthly,  or  adjourned  meetings, 
order  and  appoint." 


The  fifteenth  section  provided,  **  that  the  respective 
trustees  and  commissioners,  appointed,  or  to  be  ap- 
pointed under  this  act,  shall  and  may  sue  and  be  sued 
in  the  name  of  their  clerk  or  clerks,  for  the  time 
being,"  &c.;  and  the  117th  section,  that  any  person 
aggrieved  by  the  commissioners  should  appeal  from  their 
determination  to  the  quarter  sessions.  By  the  119th 
section,  it  was  enacted,  *'  that  no  action  or  suit  shall  be 
commenced  against  any  person  or  persons  for  any  thing 
done  in  pursuance  q(  this  act,  or  the  said  recited  acts, 
unless  twenty-one  days'  notice  thereof,  signed  by  the 
intended  plaintiff  or  plaintiffi,  shall  be  given  in  writing 

to 


It  appeared  from  entries  in  the  oommbsionerB  bodu, 
that  five  years'  interest  on  this  security  was  paid  at  one 
and  the  same  time»  in  1800;  and  that,  in  1802,  interest 

Vol.  III.  H  was 
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to  the  churchwarden  or  vestry  clerk  of  the  said  parish  1826* 
for  the  time  being;  nor  after  sufficient  satisfiiction  or 
tender  of  amends  hath  been  made  to  the  party  or  parties 
aggrieved ;  nor  after  six  calendar  months  next  after  the 
fiict  committed,  for  which  such  action  or  actions,  suit  or 
suits,  should  be  so  brought;  and  every  such  action  shall 
be  brought,  laid,  and  tried  in  the  county  of  Middlesex^ 
and  not  in  any  other  county  or  place;  and  the  de- 
fendant or  defendants,  in  such  actions  and  suits,  and 
every  of  them,  may  plead  the  general  issue,  Slc" 

Application  being  made  to  the  commissioners  to  pay 
the  arrears  of  interest,  they  refused ;  and,  in  February 
1824,  Dretay  filed  his  bill  against  their  clerk.  The 
prayer  was,  that  an  account  might  be  taken  of  what  was 
due  to  him  in  respect  of  the  300/.  and  interest,  and  that 
payment  might  be  decreed  to  him ;  or,  if  the  principal 
were  not  paid,  that  provision  might  be  made  for  keeping 
down  the  future  interest ;  and  that,  for  that  purpose,  the 
rates  and  assessments  might  be  applied  for  his  benefit, 
and  a  receiver  of  them  appointed. 

The  Defendant  did  not  pretend  that  the  300/.  had 
been  paid,  or  any  part  of  the  interest  on  it  since  1802; 
but  he  alleged  that  the  conunissioners,  though  they 
made  fix>m  time  to  time  assessments  sufficient  to  meet 
the  actual  demands  of  each  successive  year,  had  not 
been  apprised  of  the  existence  of  this  claim ;  and  he 
submitted,  that  the  Plaintiff  had  no  title  to  relief  in 
equity,  and  ought  to  be  left  to  such  remedy  as  he  could 
procure  at  law. 
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was  again  paid.  There  were  entries  made,  within  twenty 
years  before  the  filing  of  the  bill,  which  treated  the  debt 
as  an  unsatisfied  demand. 

Mr.  Sugden  and  Mr.  Knight  for  the  bill,  {a) 

It  is  not  denied  that  the  300/.,  which  was  lent  on  the 
security  of  certain  local  rates,  together  with  an  arrear 
of  interest  since  1802,  is  still  unsatisfied;  and  though 
the  act,  under  the  provisions  of  which  the  money  was 
originally  advanced,  has  been  repealed,  the  debt  is  pre- 
served in  existence  by  the  new  act,  and  is  a  subsisting 
charge  upon  the  present  rates.  The  Plaintiff  is,  in  fact, 
in  the  nature  of  a  mortgagee;  from  the  particular  nature 
of  the  pledge,  he  cannot  obtain  actual  possession  of  the 
mortgaged  property  by  legal  process ;  and  he  is,  there- 
fore, entitled  to  the  assistance  of  a  court  of  equity.  He 
is  one  of  a  body  of  incumbrancers,  each  of  whom  has  a 
right  to  have  the  funds,  pledged  by  the  le^slature  for 
their  repayment,  duly  applied ;  and  if  the  commissioners 
decline  (as  they  have  done  here)  to  perform  their  duty, 
where  can  the  requisite  account  be  taken,  and  the 
proper  relief  administered,  except  in  this  Court?  In 
Knapp  V.  WiUiams  {b\  Lord  Rossbpi^  alluding  to  a  mort- 
gage of  turnpike  tolls,  says,  **  the  mortgagee  would  have 
a  right  to  come  into  this  Court  to  have  an  account  and 
a  receiver  appointed.  He  would  have  a  right  by  the 
aid  of  this  Courts  to  have  the  tolls  specifically  applied  to 
his  mortgage."  *     So  this  Plaintiff  has  a  right  to  have 

the 

(a)  The  cause  had  been  argued  before  Lord  Giffwd  in  Jufy  I8S69 
but  he  died  without  having  given  judgment, 
(d)  4  Ves.  430. 


18S9.  *     In    Dumville  v.   Ash-    tolls  of  certain  roads,  under 

February,      brooke,  a  mortgagee  of  the    acts  of  parliament  which  pro- 
vided 


CASES  IN  CHANCERY. 


99 


the  rates  specifically  applied  in  discbarge  df  the  debt, 
which  is  secured  on  them  by  an  instrument,  which 
creates  an  equitable  mortgage  or  lien. 

The 


1826. 


Daxitbt 

V, 

Baenss. 


Tided  that  none  of  the  mort- 
gagees should  have  any  pre- 
ference over  the  others,  in  re- 
spect of  the  priority  of  their 
assignments^  gave  notice  to 
the  comraissit>nerB  to  pay  off 
his  debt  at  a  given  time. 
Thej  omitted  to  do  so ;  and 
he  immediately  took  posses- 
«on  of  the  tumpike»gates, 
without  having  preWously  in- 
stituted any  legal  proceed- 
ings, received  the  tolls  by  his 
own  agentSy  and,  though  he 
rendered  accounts  of  his  re- 
ceipts to  the  commissioners, 
retained  the  whole  in  dis- 
charge of  his  own  demand. 
Another  mortgagee,  on  be- 
half of  himself  and  all  other 
persons  holding  securities 
upon  the  tolls,  except  the 
defendants,  filed  a  bill  against 
AMroohe  and  one  of  the 
commisnoners  (a),  praying 
that  the  income  arising  from 
the  roads  might  be  applied 
according  to  the  acts  of  par- 
liament; that  Ashbrookem\f^t 
be  decreed  to  account  for 
what  he  had  received,  and 
might  be  restrained  from  col- 
lecting the  tolls ;  and  that  a 
receiver  might  be  appointed. 


Mr.  J,  Russell  moved  for 
an  injunction  and  receiver, 
according  to  the  prayer. 

Mr.  Girdlestonct  contra^  in- 
sisted, that  the  parties  should 
be  left  to  the  remedies  which 
they  might  have  against  Ash* 
hrooke  at  common  law,  and 
that  the  interposition  of  a 
court  of  equity  under  such 
circumstances  would  be  at- 
tended with  extreme  incon- 
venience, and  would  not  be 
in  accordance  with  the  pro- 
visions of  the  S  G.  4««  c.  126. 
».47,  48,  49.  The  forty- 
ninth  section  provided,  that 
**  such  person  or  persons,  who 
shall  obtain  the  possession 
thereof  (s.  e.  of  the  turnpike- 
gates),  shall  not  apply  the 
tolls  which  may  consequently 
be  received  by  him,  her,  or 
them,  to  his,  her,  or  their 
own  exclusive  use  and  bene- 
fit, but  to  and  for  the  use  and 
benefit  of  all  the  mortgagees 
of  the  said  premises  pari 
passUf  and  in  proportion  to 
the  several  sums  which  may 
be  due  to  them  as  such  mort- 
gagees." 

It  was  answered,  that,  if  a 
party  in  possession  did  not 

apply 


(a)  5G.4.  c.lSS.  «.T4, 

H  f 
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The  number  of  years,  during  which  the  interest  has 
been. permitted  to  run  into  arrear,  can  afford  no  ground 
of  defence,  unless  in  so  far  as  it  might  raise  a  presumption 
that  the  interest  had  been  paid.  But  here  the  fact  of 
non-payment  is  clear ;  it  is  not  alleged  that  the  interest 
has  been  kept  down. 


Mr.  Shadwell  and  Mr.  Pemberton^  for  the  Defendant. 

It  might  be  contended,  upon  comparing  the  various 
clauses  of  the  acts  relating  to  this  parish  and  to  the  seve- 
ral districts  in  it,  that  the  securities  created  under  the 
act  of  1775  are  not  a  charge  upon  the  rates  which  are 
levied  under  the  act  of  18 10.  But,  independently  of  that 
objection,  the  bill  is  one  of  a  kind  hitherto  unknown  in 
this  Court. 


The  object  of  the  suit  is  to  throw  upon  the  present 
parishioners  arrears  of  interest,  which,  if  payable  at  all, 
ought  to  have  been  paid  in  each  successive  year,  out  of 
rates  levied  upon  the  parishioners  of  that  year.  If  the 
interest  has  not  been  paid,  the  fault  lies  only  with,  the 
creditor;  and  it  is  more  equitable  that  the  inconvenience 
or  loss  arising  from  his  laches  should  &11  upon  himself 
than  upon  others.  The  rule  of  law,  acknowledged  in 
this  Court,  is,  that  yearly  charges  upon  rates  must  be 
defrayed  out  of  the  rates  of  the  year,  and  that  the  rates 
made  in  one  year  cannot  be  applied  to  defray  the  bur- 
thens 


apply  the  profits  of  the  pro- 
perty according  to  the  equi- 
table rights  of  the  different 
parties  interested,  there  was 
sufficient  ground  for  the  ap- 
poiotment  of  a  receiver,  and 
that  no  more  inconvenience 


would  result  from  appointing 
a  receiver  here  than  in  many 
other  cases  of  daily  occur- 


rence. 


The  yice-Chancellor  made 
the  order  for  an  injunction 
and  a  receiver. 
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thons  of  preceding  years.  Ex  parte  Fcnoker.  (a)  Lan-^ 
Chester  v.  Thornson.  {b)  Besides,  the  act  of  1 775  extended 
only  to  some  of  the  districts,  which  are  included  in  the 
act  of  1810 :  so  that,  if  the  arrears  of  interest  be  paid 
oat  of  rates  levied  under  the  latter  act,  part  of  the  burden 
will  be  thrown  upon  districts,  which,  at  the  time  when  it 
became  due^  were  not  liable  to  bear  any  part  of  it 


1826. 


Another  objection  to  the  Plaintiff's  claim  is,  —  that 
there  are  no  means  of  giving  him  relief  without  departing 
from  the  usual  course  of  the  Court,  and  creating  great 
embarrassment  in  the  administration  of  the  funds  of  this 
parish.  Are  the  rates  to  be  sold  under  the  order  of  the 
Court,  or  are  they  to  be  collected  by  a  receiver?  Sup- 
pose 3  receiver  were  appointed,  could  the  Court  compel 
the  commissioners  to  cause  a  rate  to  be  made  ?  Could 
it  direct  a  reference  to  the  Master  to  inquire  and  cerdfy 
what  the  amount  of  the  rate  ought  to  be?  Could  it 
compel  the  commissioners  to  cause  a  rate  to  be  made  of 
such  amount  as  the  Master  might  find  to  be  requisite? 
Even  if  the  rate  were  made  and  collected,  in  what 
manner  would  the  fund  be  administered  ?  The  Plaintiff 
is  not  endtled  to  be  paid  in  preference  to  the  other 
mortgagees  of  the  rates ;  it  would  be  necessary,  there- 
fore, to  direct  all  tlie  mortgagees  to  come  to  this  Court 
for  payment;  and  the  result  would  be,  that  the  financial 
concerns  of  the  parish  would  be  administered  in  the 
Master's  ofiice. 

In  no  case  will  a  court  of  equity  interfere  after  the 
lapse  of  twenty  years,  except  where  there  is  frauds  or 
where  the  parties  stand  in  the  relation  of  trustee  and 
eeshdque  trust.    The  entries,  which,  it  has  been  allied, 

treat 


(a)  1  Jae,  4-  W.  70. 


ifi)  $  Mad.  4. 


H  3 
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1826*  treat  the  debt  as  an  existing  demand  witfaip  twenty  jeun 
before  the  filing  of  the  biU,  were  made  by  a  clerk  of  a 
former  set  of  commissioners^  acting  under  the  old  act  of 
parliament,  and  for  a  district  different  from  that  which 
the  Plaintiff  now  seeks  to  charge^  and,  therefore,  cannot 
operate  as  an  admission  against  the  present  Defendant, 
or  those  whom  he  represents^     Atkins  v.  TredgoUL  (a) 

The  Court  has  no  jurisdiction.  The  Plaintiff  com- 
plains of  the  commissioners;  but  the  act,  on  which  he 
founds  his  right  to  relief,  has  expresdy  provided,  that 
parties  aggrieved  by  the  decision  of  the  commissioners 
should  appeal  to  the  quarter  sessicftis. 

In  point  of  form,  likewise^  the  suit  is  improperly 
constituted.  The  bill  is  filed  against  the  clerk  of  the 
commissioners  as  the  sole  Defendant.  But  the  clause, 
giving  the  right  of  suing  the  commissioners  in  the  name 
of  their  clerk,  was  intended  to  apply  only  to  cases  in 
which  the  commis^ners  were  accused  of  improper 
conduct  in  the  exercise  of  the  powers  given  them  by  the 
act  Here  the  Plaintiff  does  not  complain  of  miscoO' 
duct  in  the  commissioners;  but  he  seeks  to  make  the 
present  rates  liable  for  demands,  which  arose  long  before 
the  existing  act  was  passed.  There  is  no  clause  in  the 
act,  which,  on  a  fiiir  construction,  enables  the  Plaintiff  to 
litigate  such  a  question  with  the  derk  of  the  commis- 
sioners. If,  however,  the  Plaintiff  is  enabled  by  this 
act  to  sue  the  commissioners  in  the  name  of  their  clerk, 
be  must  comply  with  the  terms  which  it  has  preacribed 
to  that  mode  of  proceeding :  one  of  those  terms  is, 
that  twenty-one  days'  notice  of  the  intended  soit  nasi 
be  given;  and  here  the  bill  was  filed  without  such 
notice. 

Mr. 

(«)  9  ^.  4-  C.  f  5. 
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Mr.  Si^den  in  rq)ly. 

The  Court  has  decreed  the  payment  oF  money  to  be 
raised  by  a  parish  rate  (a) ;  and  it  can,  by  means  of  a 
receiver,   bring  under  its  control   funds   suflBcient  to 
answer  the  purposes  of  such  a  suit  as  this,  without  in- 
volving  itself  in  the  administration  of  all  the  rates  of 
the  parish.     Such  cases  as  Lanchester  v.  Thomson  have 
no  application  to  the  circumstances  which  occur  here: 
for  this  claim  is  made  by  a  mortgagee,  of  whose  debt  the 
commissioners  in  each  successive  year  were  aware,  and 
for  the  interest  of  which  they  ought  to  have  made  pro- 
vision.    Their  duty  was  to  have  set  apart,  and  to  have 
accumulated,  the  interest  due  on  his  security ;  for  they 
knew  it  to  be,  and  they  treated  it  as,  an  existing  debt 
The  entries  in  the  book  are  admissions  of  the  debt;  and, 
being  admissions  made  by  those  who  then  represented 
ihe  fund  pledged   for  payment,  they  must  bind   the 
persons  who  now  represent  that  fund.     As  the  Plaintiff 
seeks  to  enforce  a  claim  against  the  commissioners,  his 
case  must  come  within  the  provision  that  the  commis- 
sioners shall  sue  and  be  sued  by  their  clerk.     From  the 
tenor  of  the  language  of  the  clauses  which  relate  to  ap- 
peaUng  to  the  quarter  sessions,  and  require  twenty-one 
days'  notice  to  be  given  of  the  intended  commencement 
of  any  action  or  suit,  it  is  quite  clear  they  were  meant 
to  apply  to  complaints  of  improper  conduct  on  the  part 
of  the  commissioners  in  carrying  the  act  into  effect,  and 
not  to  proceedings  instituted  by  incumbrancers  on  the 
rates,  for  the  due  payment    of   their    principal  dnd 
interest. 


1826. 


lite  Master  of  the  Rolls. 

One  of  the  points,  on  which  the  Defendant  relied,  was, 
ihat  the  Plaintiff  had  no  right  to  come  to  this  Court  for 

relief^ 

(a)  See  the  casei  referred  to  in  1  Jac*  Sf  W,  74. 

H  4 
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1896.  rdief,  because  a  precise  and  specific  remedy  is  poinied 
out  by  the  act,*  which  provides  that  persons,  who  are 
aggrieved  by  any  order  of  thecommissionersy  may  appeal 
to  the  quarter  sessipns.  It  must,  however,  be  perfectly 
obvious,  that  that  clause  has  no  application  to  a  proceed- 
ing of  this  nature. 

It  was  also  contended,  that  this  suit  could  not  be 
maintained,  in  consequence  of  the  Plaintiff  not  having 
given  the  notice  required  by  the  act.  I  am  of  opinion 
that  the  clause,  which  directs  that  no  suit  shall  be  com- 
menced against  any  person  for  any  thing  done  in  pur- 
suance of  the  act,  until  a  certain  notice  has  been  given, 
has  no  reference  to  a  proceeding  of  this  nature.  It 
applies  to  actions  at  law  instituted  against  the  com- 
missioners, or  those  who  act  under  their  authority,  for 
any  alleged  violence  or  impropriety  of  conduct,  under 
colour  of  the  act,  in  carrying  it  into  effect. 

For  the  Plaintiff  it  was  argued,  that  the  money  had  been 
lent,  and  had  not  been  repud ;  that  he  must  be  entitled  to 
some  remedy,  and  that,  as  he  could  have  no  remedy  at 
law,  he  must  have  a  remedy  here;  —  not  because  it  is  a 
matter  of  course  that  he,  who  has  no  remedy  at  law, 
should  have  a  remedy  in  equity,  but  because^  in  a  case 
of  this  kind,  and,  under  the  circumstances  which  exist 
here,  there  must  be  a  remedy  somewhere. 

In  what  situation  do  Uiese  parties  stand  ?  The  com- 
missioners are  public  officers,  having  a  public  trust  and 
a  public  duty  to  perform  :  part  of  their  duty  is,  to  raise 
the  sums  necessary  for  the  purposes  of  the  act:  they 
are  bound  to  make  proper  rates,  and,  out  of  the  monies 
arising  from  such  rates,  to  pay  the  interest  of  the 
debts  which  are  secured  on  them.  It  is  clear,  that,  in 
a  case  of  this  kind,  if  a  public  officer  neglects  to  fulfil 

the 
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tbe  trust  reposed  in  biro,  the  Court  of  King^s  Bendi 
win,  by  a  mandamus,  compel  bim  to  perform  his  du^. 
It  is  tbe  daily  pivctice  of  that  Court  to  call  on  parties 
to  make  rates,  and  to  apply  them.  Putting,  therefore, 
the  lapse  of  time  out  of  the  question,  I  apprehend  the 
Plaintiff  is  not  without  remedy. 

I  do  not  say,  whether,  after  the  lapse  of  so  long  a  time^ 
a  mandamus  would  be  granted  with  respect  to  the  past 
interest  on  the  debt ;  nor  is  it  necessary  for  me  to  give 
any  opinion  on  that  point.  For,  if  a  party,  having  a 
remedy  at  law,  loses  it  by  his  own  laches,,  he  cannot  come 
into  a  court  of  equity  on  the  ground  of  his  having,  by 
his  negligence,  lost  his  legal  remedy. 

The  substantial  relief  prayed  by  this  bill  is  an  account 
and  the  appointment  of  a  receiver.  To  direct  an  ac* 
oount  amounts  to  nothing,  unless  a  receixrer  be  appointed ; 
and  I  am  of  opinion,  that  a  receiver  ought  not  to  be 
appointed.  No  case  has  been  cited  of  the  appointment 
of  a  receiver  by  this  Court,  where  the  rates  were  to  be 
fixed  by  a  future  assessment,  and  to  be  collected  at  a 
future  period.  A  case  has  been  referred  to,  in  which  it 
was  said  that  a  receiver  of  tolls  might  be  appointed ; 
but  that  doctrine  was  applied  to  circumstances  very  dif- 
ferent from  those  which  occur  here.  The  tolls,  of  which 
it  was  there  said  a  receiver  might  be  appointed,  were 
fixed  payments :  they  were  in  the  nature  of  rent :  here 
there  is  no  fixed  sum  to  be  paid :  it  is  the  commissioners 
who  are  to  impose  the  rate ;  and,  until  the  rate  be  im- 
posed by  them,  there  is  nothing  which  a  receiver  could 
collect  Suppose  that  the  rate  imposed  by  the  com- 
missioners were  not  sufficient  to  answer  the  other  pur- 
poses of  the  act,  and  to  keep  down  the  interest  of  the 
bonds,  what  would  be  the  next  step  to  be  adopted  ?  The 
parties  would  have  to  apply  to  the  Court  of  King's 

Bench, 
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1 626.  Bencb,  in  order  to  compel  the  commissioners  to  make  an 
adequate  rate.  But,  on  the  same  motion  on  which  th^ 
are  ordered  to  make  a  rate,  directions  may  be  given  as 
to  the  mode  in  which  the  proceeds  of  the  rate  are  to  be 
applied.  Why  then  come  to  this  Court  for  relief,  when 
it  may  be  requisite  that  something  should  be  done^  which 
a  court  of  equity  cannot  do^  and  all  that  it  is  necessary 
to  do  may  be  done  in  a  court  of  law?  To  appoint  a 
receiver  of  such  rates  would  be  productive  of  great 
public  mischief,  and  of  extreme  inconvenience  to  thb 
particular  parish  in  the  administration  (^  its  parochial 
concerns. 

Much  has  been  said  as  to  the  hardship  of  the  Plain- 
tiff's case.  I  do  not  say,  that  his  case  is  without  hardship ; 
but  the  hardship  is  by  no  means  on  one  side  only.  As 
to  the  interest  accruing,  or  to  accrue^  I  do  not  think 
that  he  b  without  a  remedy ;  and  with  respect  to  the 
by-gone  interest  (I  do  not  say  whether  or  not  he  is 
there  without  a  remedyX  even  if  he  should  be  without 
redress,  the  hardship  is  not  greater  than  that  of  which 
other  persons  would  have  to  complain,  if  the  relief  he 
seeks  were  granted.  Suppose  I  were  to  appoint  a  re* 
c^ver,  and  were  to  decide,  that  all  the  arrears  of  interest 
for  the  last  twenty-five  years  were  to  be  paid  out  of  the 
future  rates;  by  whom  would  that  burden  be  borne?  By 
the  present  occupiers.  By  whom  ought  it  to  have  been 
defrayed  ?  By  the  by-gone  occupiers.  Would  it  not  be 
a  case  of  extreme  hardship,  i^  by  the  laches  of  the 
Plaindfi^  there  were  thrown  on  the  present  occupiers  of 
houses  in  the  parish  the  whole  of  a  burden  which  oujB^t 
to  have  been  borne  by  those  who  were  inhabitants  in  past 
years  ?  If  an  overseer  happens  to  disburse  considerable 
sums  for  the  relief  of  the  poor  beyond  the  actual  amount 
of  the  assessments  of  the  year,  it  might  be  deemed  vety 
reasonable  that  he  should  be  indemnified  out  of  the 

rates 
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rates  of  the  following  year.  Courts  of  lawy  however, 
have  held  otherwise,  and  upon  a  very  sound  principle* 
They  have  said,  that  the  burden  of  the  year  must  be 
borne  by  those  who^  during  that  year,  answer  the  de-> 
scription  of  occupiers ;  and,  therefore^  that  an  officer, 
who  disburses  for  parochial  purposes  more  than  the 
aroount  of  the  parochial  assessments,  shall  not  be  re- 
inborsed  out  of  the  assessments  of  a  succeeding  year. 
That  principle  1^  law  is  applicable  to  the  present  case. 


For  this  reason  I  am  of  opinion,  that  this  bill  must  be 
dismissed ;  but,  taking  all  the  circumstances  of  the  case 
into  consideration,  I  do  not  think  it  ought  to  be  dis- 
missed with  costs. 

Bill  dismissed,  without  costs. 
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I^Qvember  14.  WILL  AN  V.  LANCASTER. 

By  the  custom  p^DWARD  WILL  AN  was  seised,  among  other  lands, 
%tShtm^e  ^^  ^  tenement  and  hereditaments  of  customary  te- 

Iqgal  interest    nure  and  parcel  of  the  manor  otSkap  in  Westmorland. 

in  lands  of 

customary 

tenure,  parc^       It  appeared   by  the  report  of  the  Master  in  this 

of  the  manor,  ,        .       .  /.   •  o «, 

is  not  devis-     cause,  that,  by  the  custom  of  the  manor  of  Shapj  estates 

able,  but  u  holden  of  the  manor  were  customary  estates  of  inherit-^ 
transferred  by  ^ 

a  deed  of  bar-  ance,  descendible  and  descending  from  ancestor  to  heir, 

EavinTthr  according  to  the  custom,  subject  to  the  payment  of  a 

effect  of  a  sur-  tenpenny  fine,  or  a  fine  of  ten  times  the  amount  of  the 

which  the  lord's  rent  on  descent  or  alienation;  that  such  cus- 

operating         tomary  estates  passed  by  descent  to  the  eldest  son,  or 

words  are,  . 

**  bargain,  sell,  eldest  heirs  male  of  the  tenant  dying  seised,  and  to  the 

uid  surren-  eldest  female  heir  solely,  in  exclusion  of  a  younger 
the  present-  female  heir;  that  they  were  sold,  passed,  or  transferred 
durtion'of  ^  by  deed  of  bargain  and  sale,  having  the  efiect  of  a  sur- 
which,  ad-  render,  in  which  the  opernting  words  were,  ^^  bargain, 
mnted  to  the  ^^^^  ^^^  surrender;"  that,  on  the  presentment  of  such 
alienee;  but     a  deed  of  bargain  and  sale  by  the  verdict  of  the  homage 

Int^tin       jury  at  a  court,  or,  sometimes,  on  the  production  of 

such  cus-  jhe 

tomary  lands 

is  capable  of  being  passed  by  devise  without  regard  to  the  custom.  A  tenant  of 
this  manor,  who  was  seised  of  customary  lands,  conveyed  them  by  a  deed  of  bar- 
gain, sale,  and  surrender,  to  a  trustee,  upon  trust  for  such  person  as  the  tenant,  by 
any  deed  or  instrumept  in  writing  or  by  his  last  will  or  any  codicil  thereto  or 
any  instrument  in  the  nature  of  a  last  will  or  codicil,  to  be  by  him  leeally  executed, 
should  appoint  or  devise  the  same;  and  under  this  conveyance  the  trustee  was 
admitted:  Held,  that  the  equitable  interest  in  the  lands  would  not  pass  by  an 
unattested  codicil  of  the  tenant. 

A  will  began  as  follows: — "  In  the  first  place,  I  will  that  all  my  debts  and  funeral 
charges  be  paid  and  discharged  by  my  executors  hereinafter  named.  Then  I  ^ve 
and  bequeatn  unto  my  eldest  son,  Richard  Willan,  my  estate  at  Shap,  on  condition 
that  he  m^e  up  the  deficiency  in  the  payment  of  the  two  legacies  which  I  have 
left  to  my  younger  son  and  daughter:"  Held,  that  the  testator's  debts  were  not 
chaiged  on  the  estate  at  Skaj). 
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the  deed  out  of  court,  admittance  was  granted  to  the 
alienee ;  that)  by  the  custom  of  the  manor,  estates  within 
or  parcel  of  the  manor,  and  whereof  the  tenant  died  _  v. 
seised,  were  not  devisable  by  the  will,  but  passed  to  the 
heir  at  law  or  customary  heir  of  tlie  tenant  dying  seised; 
that,  in  order  to  avoid  the  efiect  of  the  custom,  and  to 
enable  the  owner  of  customary  estates  to  dispose  of 
them  by  will,  it  had  been  the  common  practice  for  such 
owner  to  convey  the  customary  estate,  of  which  he  was 
tenant,  or  which  he  had  purchased,  to  a  trustee  nomi- 
nated by  him,  who  was  admitted  tenant  generally  to 
him  and  his  heirs,  and  executed  out  of  Court,  a  de- 
claration of  trust,  that  he  and  his  heirs  would  *ho]d  the 
lands  hi  trust  for  the  owner,  and  to  and  for  such  uses, 
intents,  and  purposes  as  the  owner  should,  by  deed  or 
will  limit,  direct,  or  appoint ;  and  that,  such  owner  being 
then  entitled  only  to  an  equitable  interest  in  the  cus* 
tomary  estate,  such  interest  thereupon  became  the  subject 
o^  and  was  enable  of  being  passed  by,  devise,  without 
regard  to  the  custom.  . 

"By  indenture,  bearing  date  the  4;th  day  of  February 
1818,  and  made  between  Edward  WUlan  of  the  one  part, 
and  haac  Wilson  of  the  other  part,  Edvaard  WiUan^  for  a 
nominal  consideration,  granted,  bargained,  sold,  aliened, 
surrendered,  and  confirmed  the  customary  hereditament 
therein  described  unto  Isaac  Wilson  and  his  heirs  in 
trust  for  the  said  Edxoard  WiUan^  to  the  intent  that  he 
might  be  able  to  dispose  of  the  same  according  to  the 
uses  thereinafter  mentioned.  By  another  indenture  of 
the  same  date,  and  between  the  same  parties,  it  was  wit- 
nessed,  that,  in  order  to  declare  the  uses,  intents,  and 
purposes  for  which  the  premises  had  been  conveyed, 
Wilson  did  thereby  for  himself,  his  heirs,  executors,  and 
adminbtrators,  covenant,  promise,  and  declare  to  and 
^rith  the  said  Edtoard  Willan^  his  heirs  and  assigns, 

that 
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1896*  that  he  Jftbon^  his  heirs  and  assigns,  shoald  stand  seised 
of  all  the  said  customary  messuagei  lands,  and  premises, 
in  trust  for  the  said  Edward  WiUa%  and  to  permit  him 
to  hold  and  enjoy  the  same  during  his  life^  and,  after  his 
decease,  to  the  use  of  such  person  or  persons,  in  such 
shares  and  proportions,  and  under  and  subject  to  sodi 
powers  and  provisos,  limitations,  declarations,  and 
agreements,  as  the  said  Edward  WiUan  during  his  life^ 
by  any  deed  or  deeds,  instrument  or  instruments  in 
writings  or  by  his  last  will  and  testament  in  writing,  or 
by  any  codicil  or  codicils  thereto^  or  any  other  instm- 
ment  or  instruments  in  writing  purporting  to  be  in  the 
nature  of  such  last  will  and  testament  or  codicil  or 
codicils  thereto^  to  be  by  him  l^^ally  executed,  should 
order,  direct,  limit,  or  appoint,  or  should  give  and  de» 
vise  the  same  premises,  or  any  part  diereof ;  and,  in 
default  of  any  such  order,  direction,  limitadcm  or  ap^ 
pointment,  gifl,  or  devise^  or  so  far  as  the  same  should 
not  extend,  to  the  use  of  Edward  WiUan  during  his  life 
without  impeachment  of  waste,  and,  from  and  after  his 
decease,  to  and  for  the  use  of  his  heirs  and  assigns, 
to  the  custom  of  the  manor  o£Shap» 


Under  the  conveyance  to  him,  WUson  was  duly  ad«> 
mitted,  and  was  the  lq;al  tenant  of  the  premises. 

Edward  Willan  made  his  will  in  jfyril  1820,  executed 
and  attested  according  to  the  statute  <xf  firaud%  which 
contained,  among  others,  the  following  clauses  :^-^'<  In 
the  first  place,  I  wiU  that  all  my  debts  and  funeral 
duurges  be  paid  and  discharged  by  my  execntors  herein- 
afier  named.  Then  I  give  and  bequeath  unto  my  eldest 
son,  Robert  Willan^  my  estate  at  SAapf  on  condition 
that  he  make  up  the  deficiency  in  the  payment  of  the 
two  legacies  which  I  hare  left  to  my  younger  son  and 
daughter.    I  will  that  Askew  House  and  hmd,  and  the 

cottage^ 
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cottages,  be  sold;  and  all  my  stock  to  be  sold;  diat  1826. 
allotment  also  to  be  sold  situate  above  the  toll-ban 
Tbe  cottage-house  at  Tebay  to  be  sold,  and  also  two 
fields  upon. Or/Oft  L(m  Moor,  now  in  the  occupation  of  ^^^»c**™»* 
Edward  Sisson.  Also  my  estate  called  Wood  End^  near 
Tebag^^  is  to  be  sold,  if  my  debts  and  expenses  cannot 
be  defrayed  and  discharged  without  it  Then  I  give 
and  bequeath  unto  my  youngest  son,  TTiomas  Willan, 
the  sum  of  750/.,  to  be  paid  to  him  when  he  arrives  at 
the  age  of  twenty-one  years.  I  also  give  and  bequeath 
unto  my  only  daughter,  Elizabeth  Willan^  my  estate  at 
Skddakf  called  Nero  Ing^  with  turbary,  and  in  addi- 
tion to  this  estate,  the  sum  of  200/.  in  money,  to  be 
paid  to  her  when  she  arrives  at  the  age  of  twenty-one 
years,"  &c« 

By  a  subsequent  codicil,  not  executed  and  attested 
according  to  the  statute  of  frauds,  he  made  a  diflbrent 
Asposition  of  the  Shap  estate. 

The  cause  came  on  to  be  heard  before  Lord  Oiffbrd^ 
Master  of  the  Rolls,  and  the  question  was.  Whether  a 
codicil,  not  executed  according  to  the  statute  of  frauds,' 
would  pass  the  equitable  interest  in  a  customary  edtnte 
of  this  description  ? 

On  ihe  one  side  it  was  contended,  that,  with  respect 
to  the  mode  of  devising,  customary  fireeholds,  holden 
of  the  manor  of  Shap^  mucrt  be  considered  as  analogous 
to  copyholds  or  customary  freeholds  passing  by  sur- 
render, and  would,  therefore,  pass  by  an  unattested 
will. 

On  the  other  himdit  was  argued,  that  the  customary 
fiweholds  in  this  manor  did  not  pass  by  surrender,  but 

were 
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1 826*       were  oonyeyed  by  deed.    They  possessed  all  the  essential 

^  "  ~'     qualities  of  freehold  tenure ;  and  there  was  no  pretext 

o.  for  saying,  that  the  freehold  was  in  the  lord  or  in  any 

LANcASTEa.  pgyg^jjj  Q^gy  ^i^j^n  ihe  tenant. 

Augtut  9.         Lard  Gifford,  Master  of  the  Rolls. 

The  trust  of  the  conveyance  to  Wilson  is  for  such 
person  or  persons  as  he,  by  any  deed,  or  by  his  last  will, 
or  by  any  codicil,  or  by  any  instrument  in  the  nature  of 
a  last  will  or  codicil,  to  be  by  him  legally  executed, 
should  appoint  or  devise  the  same.  With  reference  to 
the  particular  words  of  this  declaration  of  trust,  a  dif- 
ferent question  arises  from  the  general  point  which  was 
argued.  It  is  one  question,  whether  the  equitable  in- 
terest in  a  customary  freehold  like  this  can  pass  under 
a  testamentary  paper  not  executed  and  attested  accord- 
ing to  the  statute  of  frauds ;  it  is  a  di£Perent  question, 
whether,  under  the  power  given  by  the  deed  of  February 
1818,  this  codicil  will  be  effectual.  What  is  to  be  the 
construction  of  the  words,  ^*  to  be  by  him  legally 
executed?"  The  testator  might  have  meant,  ''executed 
according  to  the  statute  -  of  frauds."  Whether  the 
equitable  interest  of  a  customary  freehold  will  or  will 
not  pass  by  a  will  not  attested,  the  difficulty  still  re- 
'  mains,  whether,  under  such  a  declaration  of  trust  as 

exists  here,  the  appointment  made  by  an  unattested 
codicil  can  be  operative.  As  the  question  was  not 
considered  at  the  bar  in  this  point  of  view,  let  the 
cause  stand  over,  to  be  again  argued  in  Michadmasr 
term. 


November  14.      The  cause  was  again  argued  before  Sir  John  Ccjdey, 
Master  of  the  Rolls. 

The 
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The  following  cases  were  referred  to,    Ttgffhell  v.       1826* 
Page  (fl),  Wagsiqff'  ▼.  WagsUiff{b\  Hussey  v.  GnUs  (r),     '^'^^^ 
Doe  T.  Danvers.  {d)  v. 

LANCAltBft. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
customary  lands  did  not  pass  by  the  codicil. 


Another  question  was,  Whether  the  will  created  a 
charge  on  the  lands  in  Shap  for  the  payment  of  the 
testator's  debts  ? 

In  support'  of  the  proposition  that  the  lands  were  so 
charged,  reliance  was  placed  chiefly  on  the  phrases, 
^  In  the  first  place — and  then  I  give,"  &c.  This  form 
of  phraseology  shewed,  it  was  alleged,  that  tlie  first 
object  of  the  testator  was  to  have  his  debts  paid,  and 
that  it  was  only  after  his  debts  were  paid,  and  not 
sooner,  that  he  meant  his  eldest  son  to  have  the  estate 
wtShap. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
estate  at  Shap  was  not  charged  with  the  payment  of 
the  testator's  debts. 


Mr.  Stigden  and  Mr.  Simons  were  for  the  Plaintiffi, 
the  younger  son  and  daughter  of  the  testator : 

Mr.  Wrayy  for  the  heir  at  law. 

(a)  2  Aik,  57.  and  Barnard,  12.  (c)  Am6l.  299. 

(b)  2  P.  Wvn,  258.  (rf)  7  EaMt,  299. 


Vol.  hi. 
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18S6. 


^o»  "  «o-  ROBINSON  ».  PAGK 

December  17. 

Upon  a  bill,  "|"N  February  1824,  Robinson^  a  banker  at  NMinghamy 

pertormance  contracted  verbally  to  purchase  Siantan  farm  from 

ment  dS^^  Pageat  the  price  of  9S00i;  and,  on  the  25th  o( February^ 

signed,  but  Poge  and  bis  son  received  the  amount  of  a  check  for 

DdfeilSan^t  the  ^^^'•»-  ^^^^  ^y  *®"*  ®"  *®  banking-house,  in  which 
benefit  of  cer-  Robinson  was  a  partner,  and  expressed  to  be  on  account 

complied  in"*  ^^  ^®  purchase-money  of  the  farm.  On  the  5th  of 
an  unsigned  March^  Robinson  and  Page  signed  a  written  agreement, 
of  a  subse-       which  was  in  the  following  words :  *^  I  hereby  agree  to 

tl?^Com!f  *  "11  ^^  ^  ^''*  •'^^'"^^  ^®  whole  of  my  farming  lands,  con- 
decree  a  spe-  taining  together  about  200  acres,  situate  in  the  parish 
amic^'Se""  of  Stanton,  together  with  the  house,  bams,  and  farming 
a^ement  premises  adjoining,  as  well  as  all  the  timber  and  other 
nations  if  the  ^^^^  growing  or  being  upon  the  said  farm,  for  the  sum 
Defendant  of  9500/.;  and  in  case,  at  any  future  time,  a  further  de- 
advantage  of  mand  should  be  made  and  established  for  any  tithe  upon 
^h^°n  f  °d*^  ®°y  ^^  ^^  ^^  lands,  I  agree  to  pay  one  half  of  the 
ant  does  not  value  to  the  rector,  Mr.  Robinson  paying  the  other  half; 
"^'ifd^^'  *^  ^^*  2Zo5iii50fi  to  have  possession  and  commence  as  land- 
specific  per-     lord  at  Lady'^ay  next  ensuing;  the  annual  rent  of  the 

S^oriJnSf     farm  to  be  340i'' 

agreement.  On  a  subsequent  day,  according  to  the  all^ations 

negotiations  in  the  bill,  a  formal  arrangement  was  entered  intc^ 
for  a  variation  jjy  which  some  variations  were  made  in  the  contract; 

of  the  terms        "^ 

of  a  contract    and  Robinson,  being  then  at  Pag^s  house,  wrote  and 

raounttoa  delivered  to  the  latter  the  following  memorandum  of 
waiver,  unless  those  variations :  *^  The  purchase-money  of  Mr.  Pagers 

rtlTn^shew,   ^^^^  ^  ^  9200L ;  Mr.  Robinson  to  lend  on  bond  300t 

that  it  was  3l 

the  intention 

of  the  parties  that  there  should  be  an  absolute  abendoument  and  dissoIutioB  of  the 

contract. 
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a(  4  per  cent,  interest ;  the  annual  rent  of  the  farm  to  be       1886. 
S2SiL ;  Mr.  Robinson  to  take  all  the  dthes  upon  himself. 
March  12th,   1824.''     It  appeared   that   this   memo- 
randani,  though  it  bore  date  on  the  12th  of  March^  was 
made  on  the  iSth  of  March. 

Page  haying  refused  to  make  out  a  title  and  to  con- 
vey the  estate,  Bobinson  filed  his  bill,  stating  that  he 
was  willing  that  the  memorandum  of  the  12th  of  March 
should  or  should  not  be  acted  i^)on  in  the  performance 
of  the  contract  as  the  Defendant  might  elect,  and  pray- 
ing that  he  might  be  compelled  to  perform  the  agreement 
of  the  5th  of  Marchj  either  upon  the  terms  contained  in 
it  alone^  or  on  the  terms  contained  in  it  and  the  subse- 
quoit  memorandum. 

The  answer  insisted,  that  the  Plaintiff  had  abandoned 
the  contract  of  the  5th  of  March ;  that  the  memorandum 
oi  the  l3th  of  March  proceeded  upon  an  entirely  new 
treaty ;  and  that  the  memorandum  also  had  been  aban* 
doned. 

The  circumstances  of  the  alleged  abandonment  were 
stated  in  the  evidence  of  the  Defendant's  son,  who  had 
been  present  at  the  interviews  of  the  parties.  ^  On 
Saturdajf  the  ISth  of  March^^  said  the  son  in  his  de- 
position, **  the  deponent,  at  the  request  of  the  Defendant, 
went  with  him  to  talk  to  the  Plaintiff  about  making  a 
second  agreement  for  the  fiurm,  the  Defendant  having  in- 
ginned  the  deponent  that  the  first  agreement  had  been 
i^Mmdoned  on  the  fFSrdlpifsdc^  preceding.  The  Defendant 
and  dq>on«it  called  at  the  Ftaintiff's  banking-house, 
when  the  Plaintiff  and  the  Defimdant,  in  the  depo* 
nentfs  presence^  entered  into  an  agreement  touching  the 
sale  of  the  form.  At  the  commencement  of  the  inter- 
^oew,  the  Defendant  observed  to  the  Plainti£^  ^  As  yon 
have  zefiised  the  fimn  oti  account  of  the  tithes,  I  shall 

I  2  take 
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1826.       take  money  upon  it;'  to  which  the  Plaintiff  said,  ^  Oy 
^      '  you  will  keep  it,  and  take  mon^y  on  mortgage ;  very  well, 

V.  I  am  quite  willing/*     The  Defendant  replied,  "  Yes, 

Pace.  gj^.^,*  Some  further  consideration  ensued  as  to  the  sum 
the  Defendant  would  be  able  to  borrow  on  mortgage; 
and,  on  the  Plaintiff  remarking,  that  the  Defendant 
would  not  be  able  to  obtain  more  than  7500/.  on  mort- 
gage, the  Defendant  began  to  converse  about  the  sale 
of  the  farm  to  the  Plaintiff  on  difierent  terms;  and,  on 
the  same  being  settled  between  them,  the  terms  were 
reduced  into  writing  by  the  Plaintifi^  and  the  writing 
was  delivered  by  the  Plaintiff  to  the  Defendant  After- 
wards, on  the  24th  of  Marcfij  the  deponent  and  the 
defendant  went  to  the  banking-house  of  the  Plaintiff, 
who  asked  the  Defendant  what  he  wanted  with  him; 
the  Defendant  answered,  he  did  not  feel  satisfied  with 
the  last  agreement  they  had  made  about  the  farm ;  and, 
the  Plaintiff  having  asked  why,  the  Defendant  replied, 
that  the  Plaintiff  had  gone  from  his  first  agreement,  and 
he,  the  Defendant,  wished  to  go  from  the  second.  The 
Plaintiff  said,  **  O,  very  well ;  what  do  you  want  more  ?  ** 
The  Defendant  answered,  he  wanted  1000/.  more  than 
the  price  mentioned  in  the  last  agreement  The  Plain- 
tiff said,  **  I  shall  not  give  any  more  money;  I  shall  give 
it  up.'*  The  Defendant  then  replied,  if  Mr.  Robinson  did 
not  buy  it,  he  should  waive  the  sale  for  a  while  till  June* 
The  Plaintiff  said,  he  might  call  on  the  Saturday  follow- 
ing, and  he  would  consider  of  it  On  Saturday^  the  27th 
otMarcfif  the  deponent  again  accompanied  the  Defendant 
to  the  house  of  the  Plaintiff,  and  the  Defendant  then  told 
the  Plaintiff,  he  should  have  the  farm  for  10,200/.  After 
some  observations,  the  Plaintiff  said,  he  would  give  him 
9500/.  for  it,  and  take  the  tithes  upon  himself;  on  which 
die  Defendant  said,  he  would  throw  off  200/.  and  take 
10,000/.  for  it:  the  Plaintiff  refused,  and  said  he  would 
not  give  any  more  money,  and  that  the  Defendant  might 
sell  it  to  whom  he  pleased.    The  Defendant  said,  he 

should 
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should  like  the  Plaintiff  to  have  it,  and  wished  him  to  1826. 
call  at  Stanton  on  the  Tuesday  or  Wednesday,  Accord- 
ing! j,  on  Wednesday  the  Slst  of  Marckf  the  Plaintiff 
called  at  the  Defendant's  house  at  Stanton^  and  observed 
to  the  Defendant's  wife,  that  he  had  offered,  on  the  pre« 
ceding  Saturday^  300/.  more  for  the  farm.  The  Defendant 
at  this  time  came  into  the  room,  and  told  the  Plaintiff, 
he  should  get  Mr.  Dodson  to  look  over  the  fiirm,  and  have 
part  of  it  surveyed ;  and  that  he,  the  Defendant  and 
Mr.  Dodson^  would  call  upon  the  Plaintiff  in  Notting^ 
ham.  The  Plaintiff  answered,  **  Then  nothing  more 
can  be  said  at  this  time,"  and  left  the  house.  On  the 
Bth  of  May  following,  the  Defendant,  along  with  the 
deponent,  called  on  the  Plaintiff  at  his  house  in  Noiting^ 
ham,  and  told  him  he  had  altered  his  mind  as  to  selling 
the  farm,  and  having  determined  to  take  up  money  on 
mortgage,  desired  to  know,  if  the  Plaintiff  could  lend 
him  what  money  he  wanted.  The  Plaintiff  replied,  he 
should  insist  on  the  Defendant's  performing  one  of  the 
agreements,  and  would  give  him  his  choice ;  to  which 
the  Defendant  answered,  he  considered  himself  free 
from  both  agreements,  and  should  not  perform  either 
of  them. 

Mr.  ShadweU  and  Mr.  Knight,  for  the  Plaintiff,  (a) 

The  Plaintiff  has  a  right  to  insist  on  the  performance 

of  the.  original  contract;  but  as  he  admits  that  it  was 

•  subsequently  varied  in  the   points   mentioned  in   the 

'memorandum,,  the. Defendant  may,  if  he  pleases,  have 

i  the  benefit  of  those  variations.     JRamsbottom  v.  Gosden  {b) 

shews,  that  the  Court  will  decree  performance  of  a  written 

agre»- 

(a)  The  cause  was  first  argued    time  of  his  death,  judgment  had 
before  Lord  Gifford;  hut,  at  the    not  heen  pronounced. 

{h)  1  Vet.^Beamety  165. 

I  8 
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1826.  agreem^t  with  variations  subsequently  introduced  into 
it.  It  would  be  dangerous  to  give  moch  credit  to  the 
evidence  of  the  son  as  to  what  passed  subsequently  to 
the  18th  of  March;  but  the  circumstances,  even  as  stated 
by  him,  do  not  amount  to  an  abandonment  of  the 
contract. 

Mr.  Sugden  and  Mr.  Pkillimore,  contra. 

The  Plaindff  admits  that  he  is  not  entitled  to  have 
the  agreement  of  the  5th  of  March  performed ;  and  the 
fisu^t  of  the  subsequent  variations  would  constitute  a  good 
defence  to  a  bill,  asking  the  performance  of  the  original 
agreement.  He,  therefore,  prays  the  Court  to  carry 
into  execudon  the  original  agrtement,  as  varied  by 
the  unsigned  memorandum;  in  other  words,  to  carry 
into  execution  an  agreement  with  parol  variations,  that 
is,  an  agreement  of  which  some  material  terms  are  con- 
tained in  an  instrument  signed  according  to  the  statute 
of  frauds,  and  other  material  terms  are  not  contained 
in  an  instrument  so  signed.  In  such  a  case,  a  court 
of  equity  does  not  interfere.  The  Marquis  of  Town^ 
hend  v.  Stangroom  (a),  Honer  v.  Read,  (d)  Bamsboitom 
V.  Gosden  was  a  case  not  of  subsequent  variation,  but 
of  an  agreement,  which,  by  the  mbtake  of  the  solicitor 
who  prepared  it,  varied,  at  the  time  of  signing  it,  from 
the  intention  of  the  parties.  Besides,  the  plaintiff  there 
songht  to  enforce  the  performance  of  the  writtten  agree- 
ment, and  the  defendant  appears  to  yhave  <^red  to 
perform  it,  with  such  a  variation  as  would  rander  it 
conformable  to  the  actual  intention.  The  defendant  did 
not  resist,  as  is  done  here,  the  performance  of  the  con- 
tract, either  with  or  without  variation ;  and  the  decree 
must  have  proceeded  on  his  submission. 

The 

(fl)  6  Ves.  3»8.  (5)  9  Mod,  86. 
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The  Inmsactioos  after  the  ISth  of  March  do  not  rest 
OB  the  single  evidence  of  tbe  Defendant's  son,  for  they 
are  affirmed  also  by  tbe  oath  of  tbe  Defendant  in  his 
answer;  and  they  imply  and  amount  to  a  waiver  of  any 
preceding  agreement  The  conduct  of  the  parties  is 
ahc^jetber  irrational,  except  upon  the  sappositicm  that 
both  of  them  considered  themselves  unfettered  by  any 
previous  contract 
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Hie  Master  of  the  Rolls. 

Tbe  Plaintiff  by  his  bill  prayed  a  specific  perform- 
ance of  the  figreeraent  entered  into  on  the  5th  oi  March; 
oflfering  at  the  same  time  to  have  the  agreement  ex- 
ecuted, in  case  the  Defendant  should  so  wish,  with  tbe 
variations  introduced  by  tbe  memorandum  of  the  18th 
<^  March. 


December  11. 


On  the  part  of  the  Defendant  it  was  contended,  that 
the  agreement  of  the  5th  of  March  was  altogether  aban^ 
doned;  and  it  was  said,  and  authorities  were  cited  to 
shew,  that  parol  waiver  and  abandonment  might  be 
set  up  as  a  defence  to  a  bill  for  specific  performance. 
Unquestionably,  waiver,  even  by  parole,  would  be  a 
sufficient  answer  to  the  Plaintiff's  claim.  But  it  has 
been  laid  down  in  all  the  cases,  that  such  a  defence 
must  be  established  with  the  greatest  clearness  and  pro> 
cision;  and  the  circumstances  of  waiver  and  abandon- 
ment must  amount  to  a  total  dissolution  of  the  contract, 
pladng  the  parties  in  the  same  situation  in  which  they 
stood  before  the  agreement  was  entered  into.  In  Price 
V.  Difer^  Sir  William  Grantj  speaking  of  the  waiver  of  a 
certain  agreement,  says  (a),  '*  The  waiver  spoken  of  in 

this 

(a)  17ref.364. 
I  4 
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1836.  this  case  is  an  entire  abandonment  and  dissolution  of 
the  contract,  restoring  the  parties  to  their  former  situ- 
ation." The  question,  therefore,  in  this  cause,  is,  whe> 
ther,  under  the  circumstances  which  are  here  brought 
before  me,  I  am  satisfied  that  there  was  an  absolute  dis- 
solution and  abandonment  of  the  contract  of  the  5tfa 
of  March. 

It  was  contended  on  the  part  of  the  Defendant,  that 
what  occurred  on  the  ISth  of  March  amounted  to  such 
a  dissolution  and  abandonment;  and,  for  the  purpose  of 
establishing  that  fact,  reference  was  made  to  the  me- 
roorandum  of  that  date,  and  to  the  evidence  of  the  son* 
According  to  the  evidence,  it  was  observed  by  the  De- 
fendant, in  die  course  of  the  conversation  between  him 
and  the  Plaintifi^  that,  as  the  PlantifF  had  refused  the 
&rm  on  account  of  the  tithes,  he,  Page^  was  desirous 
of  taking  up  money  on  mortgage;  that  the  Plaintiff 
replied,  that  he  was  quite  willing  that  the  Defendant 
should  do  so,  but  stated  his  belief^  that  not  more  than 
7500Z.  could  be  raised  on  it  in  that  manner;  that  the 
Defendant,  as  that  sum  would  not  be  sufficient  to  relieve 
his  necessities,  entered  into  a  further  treaty  for  the  sale 
of  the  estate  to  the  Plaintiff;  and  that  the  terms  were 
settled  between  them,  and  were  reduced  into  writing  in 
the  memorandum.  Now  that  memorandum  refers  in  all 
its  parts  to  particular  stipulations  in  the  original  agree- 
ment. By  the  original  agreement,  in  case  the  rector 
established  a  cldm  to  tithes,  one  half  of  the  burden 
was  to  be  borne  by  the  vendor;  by  the  second,  the  price 
was  reduced  firom  9500/.  to  9200/.,  and  the  purchaser 
was  to  take  the  risk  of  the  rector's  claim  upon  himself. 
The  vendor  was  to  remain  in  the  occupation  of  the 
farm,  but  the  rent  was  to  be  reduced  from  330/.  a  year, 
as  fixed  by  the  first  contract,  to  322/. ;  and  to  make  up 
the  sum  of  9500/.,  which  was  the  price  originally  spe- 
cified. 
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cified,  it  was  stipulated  that  BMnsan  siioald  lend  Ptige  18d6. 
SOOL  on  hb  bond.  Now,  in  the  whole  of  this  trans- 
action, it  does  not  appear  to  me,  that,  when  the  treaty 
was  entered  into  for  this  variation,  there  was  any  inten- 
tion in  the  mind  of  the  parties  to  abandon  the  original 
oootract.  It  is  laid  down  in  the  anthority  I  have  re- 
ferred to,  that,  where  parties  have  entered  into  a  binding 
agreement  in  writings  and  variations  are  afterwards  in- 
•  troduced  by  parol,  or  by  an  instrument  not  signed 
according  to  the  statute  of  frauds,  these  variations  are 
not  snflBdent  to  prevent  the  execution  of  the  agree- 
ment, and  are  no  answer  to  a  bill  for  specific  perform- 
ance. Therefore,  even  on  the  case  stated  by  the  De- 
fendant as  to  this  part  of  the  transaction,  the  Plaintiff 
would  be  entitled  to  the  relief  he  prays. 

It  is  said,  that,  after  the  13th  o(  Marcif  the  parties 
met  and  had  communications,  in  which  the  contract  was 
treated  as  abandoned ;  and  the  same  person,  the  son  of 
the  Defendant,  is  the  material  witness  as  to  what  passed 
on  these  occasions.  He  states,  that,  on  the  2ith  of 
Marckj  the  Plaintiff  and  the  Defendant  again  met  at 
the  banking-house;  when  the  Defendant  said  to  the 
Plaintiff  **  As  you  went  from  the  first  terms^  I  am  de- 
sirous of  drawing  back  from  the  second  z*'  the  Plaintiff 
answered,  ^*  Very. well;  what  do  you  want  more?^ 
Page  stated,  he  wanted  a  higher  price ;  and  Robinson 
amd,  '*  I  shall  not  give  any  more  money;  I  shall  give 
it  up."  Was  that  assented  to  on  the  part  of  the  De* 
.fendant?  Did  he  instantly  say,  *^  Well,  there  is  an 
end  and  dissolution  of  the  agreement :  let  it  be  given 
up  instantly?''  On  the  contrary,  nothing  took  plac^ 
except  an  appointment  to  meet  at  a  future  time,  in  order 
to  consider  the  subject.  On  that  subsequent  day  they 
did  meet. :  Page,  proposed,  that  he  should  have  10,200/. 
for  the  farm :  Robinson  offered  9500/.,  and  to  take  the 

risk 
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18S6»  risk  of  the  daim  of  tithes  on  himself;  Page  altered  his 
proposal  to  10^000/. :  Robinson's  answer  was,  *'  that  he 
wonld  not  giye  more  than  9500/L,  and  that  Page  might 
sell  the  fiurm  to  whom  he  pleased."  Did  Pu^e  ever  take 
advantage  of  Bobinson*»  ofBer  ?  In  order  to  oonstitnte 
an  abandonment  of  a  oontract,  the  act  must  be  motuaL 
Here,  instead  of  assenting  to  the  dbendonmentt  Page 
rqdiedy  that  he  wished  the  Plaintiff  to  liave  the  banj 
and  requested  that  he  woukL  call  at  his  house  on  the 
Tiiflftdlqy  or  Wednesday  following.  Sobinsom  did  call  on 
that  day;  and,  according  to  the  evidence  of  the  son,  in- 
formed the  wife  of  the  Defendant  that  he  had  offered 
300/.  more  for  the  &rm :  the  Ddendant  stated  that  he 
would  have  the  &rm  surveyed,  and  that  he  and  the  sur- 
veyor would  call  on  the  Plaintiff  in  NoUingkam  /  and 
the  Plaintiff  went  away,  observing,  '*  Then  nothing 
more  can  be  said  at  this  time."  Such  is  the  substance 
of  the  evidence  of  the  son ;  and,  giving  full  e£kct  to  eveiy 
word  of  that  evidence,  I  do  not  see  soflBcient  to  satisfy 
me,  that  the  parties  intended  to  abandon  the  agreement. 
There  was  a  desire  on  the  one  side  to  get  a  higher  price ; 
there  was  a  disposition  on  the  part  of  Robinson  to  give 
something  n^ore^  though  not  so  much  as  was  demanded  ; 
but  I  do  not  find,  that  the  original  agreement  entered 
into  between  the  parties,  or  the  variations  subsequendy 
made  in  it^  were  abandoned  by  any  thing  that  took  place. 

It  is  material  on  this  occasion  to  consider,  who  the 
person  is,  on  whom  lies  the  whole  we^ht  of  the  case,  as 
stated  by  the  Defendant  He  is  the  heir-at-law  of  a 
very  old  man,  and  might  have  some  view  to  the  inherit- 
ance of  this  property.  The  story  he  teUs  is  in  an  ex- 
treme degree  improbable.  What  reason  is  there  to 
suppose,  that  the  Plaintifl^  who  had  no  reason  to  be 
dissatisfied  with  his  bargain,  would  consent  to  abandon 
the  agreement ;  and,  at  the  very  same  moment,  enter 

into 


Mr.  Sugden^  for  the  Defeudaoty  declined  to  mdce  any 
election:  and  the  decree  was  for  the  specific  performance 
of  the  agreement  of  the  5th  of  March. 
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into  a  new  treaty  for  the  purchase  of  the  same  pro-  1M9. 
perty  at  an  advanced  price?  There  is  another  cir- 
cnmstance  not  immaterial.  As  the  conversation  of  the 
S4th  of  March  took  place  at  the  house  of  the  Plain- 
tiff where  the  original  agreement  was  entered  into» 
and  wbere^  in  all  probability  it  beniained^  it  seems  a 
little  fiingnlar  that  the  agreement  was  not  cancelled,  if 
thqr  meant  it  should  be  abandoned,  and  ^at  it  should 
have  remained  uncancelled  in  the  possession  of  the 
Plaintiff  while  the  memorandum,  containing  the  vari- 
ations, remained  in  the  hands  of  the  Defendant.  Had 
the  meetiag  occurred  at  a  place  distant  from  the  spot 
where  the  agreement  was  deposited,  that  might  have 
aflbrded  an  explanation  of  the  circumstance.  But,  as  the 
case  stands,  there  is  nothing  to  weaken  the  force  of  the 
obaervation,  except  only  in  this  respect,  that  the  parties 
seem  to  have  had  much  confidence  in  each  other,  and  did 
not  even  think  it  necessary  to  keep  copies  of  the  instru- 
ments which  remained  in  their  possession  respectively. 

My  opinion  is,  that  the  right  of  the  Plaintiff  to  com- 
pel a  specific  performance  is  not  affected  by  any  thing 
that  has  taken  place ;  and,  as  he  has  offered  that  the  per- 
formance should  be  with  the  variations  introduced  by 
the  memorandum  of  the  ISth  oiMarch^  the  decree  ipust 
be  in  that  form,  if  the  Defendant  thinks  proper  to  accept 
the  ofier.  If  the  Defendant  does  not  accept  it,  the  decree 
must  be  for  a  specific  performance  of  the  agreement  of 
the  5th  of  March. 


The  suit  was  terminated  by  an  amicable  arrangement; 
and  the  decree  does  not  seem  to  have  been  drawn  up. 
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1S26. 


POPE  V.  WHITCOMBE. 


1886. 
N<member99. 

1827. 
October  80. 

A  testatrix  lUTARY  CHILDE  by  her  will  gave  certain  legacies; 
^nt  of  £e  *°^  then,  "  as  concerning  the  rest  and  residue  of 
renduetoher  her  estate  and  effects,  money,  securities  for  monqr, 
his  life,  and/^  Stock  in  trade,  and  debts  to  her  owing  independent  of 
after  his  d^tb,  her  husband,  and  which  had  come  to  her,  or  she  had 
rendue  to  her  acquired  since  his  death,  she  did  give  and  bequeath  the 
o^ton,  m  interest,  dividends,  and  produce  thereof^  as  thqr  should 
persons  by  arise,  accrue,  due,  and  become  payable,  unto  her*  brother 
sufvivon  and*  William  Pope^  during  his  natural  life,  directing  her  ex- 
survivor  of  ecutors  to  put  and  place  out,  or  vest  such  residue  in 
paid  to  them  <uiy  manner  they  should  think  proper  in  the  mean  time, 

re»pecdvdy  aQJ  qq^]  his  death ;  and  from  and  after  his  decease,  she 

when  they 

should  attain  did  give  and  bequeath  sucli  residue  unto  her  said  exe- 

^fiP^^"!?"^*  cutors  and  the  survivor  of  them,  and  the  executors  and 

with  interest  ^  ^                                        ^      '    ^ 

in  the  mean  administrators  of  such  survivor,  in  trust  for  William^ 

four  p«8onr*  son  of  her  brother  William  Pope,  and  Jrtkur,  Sarahj  and 

two  died  dur-  Elizabeth  Groombridgey  children  of  the  then  lately  de- 

the  brother :  ceased  Arthur  Groombridge,  and  the  survivors  and  sur- 

Held,  that  vivor  of  them,  share  and  share  alike,  to  be  paid  or  as- 

theydidnot  .                       ~j             i~ 

take  vested  in-  signed  to  them  respectively  as  they  should  attain  the 

*^^f  Uiere-  *8®  of  twenty-one  years,  with  interest  in  the  mean  time, 

sidue,but  that  and  until  they  should  be  entitled  unto  and  receive  their 

it  bJonged  to  shares  respectively  of  the  said  trust  premises." 

the  two  sur- 

vivorSs  ^ 

During  the  William  Pope,  the  father,  died  in  the  month  of  January 

lifetime  of  the  {^^5 :  William  Pope,  the  son,  and  Elizabeth  Groombridgey 

brother,  one  died  in  the  lifetime  of  William  Pope  the  &ther:  and 

^f'»!e^^«  Arthur 
survivors  as- 

signed  all 

her  furniture,  plate,  &c.  and  all  other  the  estate  and  effects,  of  or  to  which  she 
was  then  poss^sed  or  entitled,  to  trustees,  upon  trust  for  her  creditors :  this  assign- 
ment did  not  pass  her  contingent  interest  in  the  testatrix's  residuary  esUite. 
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Arthur  Groombridge  and  Sarah  Groombridge^  on  the        1826. 
death  of  WBUam  Pope  the  &ther,  claimed  to  be  entitled 
in  equal  shares  to  the  residue  so  bequeathed  by  the  will 
ci  Mary  Childe. 

In  the  year  1816,  Sarah  Groombridge^  by  deed,  re- 
citing that  she  bud  proposed  to  assign  all  her  estate 
and  effects  to  Joseph  Ixme  and  Samuel  Goigon^  in  trust 
for  themselves  and  her  other  creditors,  did,  in  pursuance 
thereof,  bargain,  sell,  assign,  and  transfer  unto  Loae 
and  GoiffOTiy  and  their  executors,  administrators,  and 
assigns,  *'  all  and  singular  the  household  furniture, 
piate^  linen,  and  china,  stock  in  trade,  goods  and  mer- 
chandize, debts,  sums  of  money,  bills,  notes,  and  se- 
curities  for  money,  and  all  other  the  estate  and  efiects 
whatsoever  and  wheresoever,  of  or  to  which  she,  Sarah 
Groombridge^  was  then  possessed  of  or  entided,"  to  hold 
the  same  unto  Lowe  and  Goufon^  their  executors,  admi- 
nistrators, and  assigns,  upon  the  trusts  therein  mentioned, 
for  the  benefit  of  her  creditors. 

Petitions  were  presented  in  this  cause,  which  raised 
two  questions : 

First,  whether  the  personal  representatives  of  WiUiam 
Pope  the  son  and  Elizabeth  Groombridge  were  entitled 
to  a  share  of  the  residue;  or  whether  the  whole  of  the 
residue  vested,  upon  the  death  of  Pope  the  father,  in 
Arthur  Groombridge  and  Sarah  Groombridge  ? 

4 

Secondly,  whether  the  deed  executed  by  Sarahy  in 
1816,  passed  her  interest  in  the  residue? 

Mr.  Koe^  for  some  of  the  parties. 

If  a  fund  is  given  to  two  or  more  persons,  and  to  the* 
survivors  or  survivor  of  them,  the  survivorship  is  to  be 
referred  to  the  period  when  the  division  is  to  take  place; 

and 
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*  1S26.  and,  when  a  previoiie  life^estate  is  giveiT}  the  period  of 
the  diTision  is  the  death  of  the  tenant  for  life.  Cripps  v. 
WodcoU  (a),  BanieU  v.  DanieU.  {b)  Therefore,  of  the 
four  persons  to  whom  the  residue  is  finally  given,  the 
two,  who  survived  the  tenant  for  life,  are  alone  entitled. 

Mr.  Wrajf^  eontrd. 

The  residue  is  in  fact  given  to  the  executors  in  trust 
for  William  Pope^  during  his  life  (for  they  are  directed  to 
place  it  out  at  interest  as  they  may  think  proper) ;  and, 
after  his  death,  it  is  given  to  them  in  trust  for  the  four 
persons  who  are  named,  and  the  survivors  and  survivor 
of  them.  The  words  of  survivorship  relate  to  the  death 
of  the  testatrix.  The  bequest  is,  in  substance,  a  gift  to 
one  for  life^  with  remainders  over.  These  remainders 
are  pnmd  facie  vested;  and  the  words  of  survivorship, 
which  must  be  admitted  to  be  ambiguous,  will  not 
prevent  interests  from  vesting,  which,  but  for  them, 
would  be  clearly  vested. 

Mr.  Moore,  for  others  of  the  parties. 


On  the  question,  as  to  whether  the  share  of  Sarah 
passed  by  the  assignment  of  1816,  it  was  argued,  on  the 
one  hand,  that  it  was  intended  to  convey  only  the  pro- 
perty of  which  she  had  the  contronl ;  and  that  this  in- 
tention was  manifested,  both  by  the  enumeration  of  par- 
ticulars which  preceded  the  general  words,  *'  all  other 
the  estate  and  effects^*  and  by  the  qualifying  clause, 
which  followed  them,  viz.  <*  of  or  to  which  she  was  then 
possessed  or  entided.'' 

On  the  other  hand,  it  was  said,  that  the  words,  *<  all 
the  estate  to  which  she  was  then  entiided,*'  passed  every 

interest, 

(«)  4  Uud.  11.  (5)  «  Vn,  297. 
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1S7 


interest,  whether  contingent  or  vested,  defeasable  or  in- 
defeaeable,  which  was  then  in  her. 


18S6. 


The  Lord  Chakcexxor. 

By  the  terms  of  this  will,  the  interest  of  the  residue 
was  given  by  the  testatrix  to  her  brother  William  JR^f, 
and  the  executors  were  authorised  to  place  out  the  fund, 
as  they  should  think  proper,  during  his  life ;  and,  from 
and  after  the  death  of  William  Pqpcy  the  residue  itself 
was  given  to  the  executors  in  trust  for  the  persons  tberdn 
named,  and  the  survivors  and  survivor  of  them,  share 
and  share  alike,  to  be  paid  or  assigned  to  them  re* 
spectively  as  they  should  attain  the  age  of  twenty-one 
years,  with  interest  in  the  mean  time,  until  they  should  be 
entided  unto  and  should  receive  thdr  shares  respectively. 
By  this  will,  the  testatrix  bequeathed  only  the  interest  of 
the  fund  during  the  life  of  William  Pope;  the  principal 
was  not  given  until  after  his  death.  That  also  was  the 
period  assigned  by  the  testatrix  for  the  distribution  of 
their  proportions  of  the  fund,  among  such  of  the  legatees 
as  were  then  of  the  age  of  twenty-one^  and  fix>m  which 
the  division  of  the  interest  was  to  be  made  with  reference 
to  those  who  had  not  attained  that  age.  I  think,  there* 
fiire^  that  those  only  of  the  legatees,  who  were  living  at 
the  death  of  William  Pope^  are  entitied  to  share  this  pro- 
perty ;  and  that  such  was  the  intention  of  the  testatrix. 
Those  persons  are  Arthur  und  Sarah  Groombridge. 


1897. 
October  50. 


With  respect  to  the  petitioners,  Lcnoe  and  Qm^on^ 
who  claim  the  share  of  Sarah  Qroombridge  under  the 
assignmoit  contained  in  the  trust-deed  of  1816, 1  think 
their  claim  cannot  be  sustained.  I  think  her  share  did 
not  pass  either  under  the  particular  or  the  general  words 
contained  in  that  instrument  The  petitioneri^  Arthur 
and  Sarah  Groombridge^  must  therefore  take  the  property 
in  question  in  moieties. 


128  CASES  IN  CHANCERY. 

1826. 


Naifcmier  S9.  In  the  Matter  of  FORTESCUE. 

Surplus  Btocky  ^^ERTAIN  real  estates  had  been  devised,  after  some 

aming  from  V^'  previous  limitations,  to  the  first  son  of  the  body 
sales  under  r  .  '  -^ 

the  acts  for      of  William  Fartescue  who  should  attain   the  age  of 

ti  n'^duT  twenty-one  years,  his  heirs  and  assigns.  The  previous 
land-tax,  will  limitations  had  been  exhausted ;  and  John  Faiihfiil  For^ 
be  transferred  ^^^^^9  the  first  son  of  William  Fartescue^  who  attained 

to  the  party,  twenty-one,  was  now  entitled  in  possession  to  the  estates 

who,  if  It  were  .    ^ 

laid  out  in  the  U*  *^^ 

purchase  of 

lands,  would 

be  entitled  to        Under  the  acts  for  the  redemption  of  the  land-tax, 

^nv ^tdv^  *  P*^  ^^  *®  ^^*  ^^  ^^^^  ^^^  ^^^  **  purpose  of 
in  fee.       redeeming  the  land-tax  on  other  parts  of  the  devised 

estates ;  and,  after  transferring,  out  of  the  purchase- 
monies,  a  sufficient  amount  of  stock  to  the  commis- 
sioners for  the  reduction  of  the  national  debt,  and  pay^ 
ing  the  costs,  there  remained  a  surplus  of  16867. 12f.  Id., 
thre^  per  cent,  consolidated  bank  annuities,  standing  in 
the  name  of  the  accountant-general,  {a) 

John 

(a)  The  4S  G.5.  c.  116.;  see  tion  to  be  preferred  in  a  sum- 
sections  98, 99, 100.  The  latter  mary  way),  in  the  dischai^  of 
section  provides,  that  the  surplus  any  debt  or  debts,  or  parts 
stock,  arising  from  sales  under  thereof,  afiecting  the  manors, 
the  act,  shall  be  placed  in  the  messuages,  lands,  tenements,  or 
name  of  the  accountant-general  hereditaments,  the  land-tax 
of  the  Court  of  Chancery,  ^  to  charged  whereon  shall  have  been 
the  intent  that  such  surplus  stock  so  redeemed ;  or  where  the  same 
may  at  a  convenient  time  be  shall  not  be  so  applied,  then  the 
sold,  and  the  money  arising  c^me  shall  be  laid  out  and  in- 
therefrom  applied,  under  the  di-  vested,  under  the  like  direction 
rection  and  with  the  approbation  and  approbation,  in  the  purchase 
of  the  said  court  (to  be  signified  ofother  manors,  messuages,  lands, 
by  an  order  made  upon  a  peti«  tenements,   and   hereditaments, 

which 
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John  Faithfid  Fortescue  presented  a  petition,  praying        ]826r 

that  the  stock  midit  be  transferred  to  him.  ,  *^  T^^^~  '  . 

^  In  the  Mattel' 

ofFoaTEscus^' 
When  the  petition  came  on,  a  doubt  was  entertained, 

whether,  under  the  words  of  the  act,  the  Court  could 
make  any  other  order  than  that  the  stock  should  be 
sold,  and  the  money  laid  out  in  the  purchase  of  lands : 
the  100th  section  of  the  42  G.3.  c.  116.  providing, 
that,  where  there  should  be  a  surplus  of  stock  pro- 
duced  by  the  sale  of  lands  in  England  for  the  re« 
dempdon  of  the  land-tax,  it  should  be  invested  in  the  . 
name  of  the  accountant-general,  and  applied  by  order 
of  the  Court  in  discharge  of  debts  affecting  the  lands  of 
which  the  land-tax  bad  been  redeemed,  or  in  the  pur- 
chase of  other  lands,  to  be  conveyed  to  the  same  uses  to 
which  the  lands,  that  were  sold,  stood  limited,  or  such  of 
them  as  should  be  existing  at  the  time  of  making  the 
conveyance. 

Mr.  Wrajfy  for  the  petition. 

In  the  present  case,  if  the  words  of  the  act  were 
pursued  literally,  lands  would  be  purchased,  and  would 
be  conveyed  to  the  petitioner  in  fee.  Under  such  circum-* 
stimoes,  he  has  a  right  to  have  the  stock  transferred  to 
him,  without  the  circuity  of  the  purchase  of  land* 

The 


which  ghall  be  conveyed  and  set*  determined  and  capable  of  taking 
tied  to^for,  and  upon  such  and  effect;  and,  in  the  mean  time,  the 
the  like  uses,  tnistB,  intents,  and  dividends  and  annual  produce  of 
puiposes,  and  in  the  same  man*  such  surplus  stock  diall,  from 
oer,  as  the  manors,  messuages,  time  to  time,  go  and  belong  to 
lands,  tenements,  and  heredita-  the  person  or  persons  who  would 
meats,  which  shall  be  so  sold,  for  the  time  being  have  been  en- 
mortgaged,  or  charged  as  afore-  titled  to  the  rents  and  profits  of 
said,  stood  settled  and  limited,  the  said  manors,  messuages,  lands, 
or  such  of  them  as,  at  the  time  tenements,  and  hereditaments,  in 
oC  malfing  such  conveyance  and  case  such  last-mentioned  pur^ 
settlement,  shall  be  eziiting  on-  chaseandsettlemeDtweremade.'* 

Vol.  III.  K 
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1826.  The  Master  of  the  Rolls  was  of  opinion,  that,  if  the 

-'  'J^         petitioner  would  have  been  entitled  in  fee  to  lands  pur- 

Qf  FoBTKscuB.  chased  with  the  stock,  the  Court  had  jurisdiction,  under 

the  words  of  the  act,  to  order  the  stock  to  be  trans- 
ferred to  him ;  and  a  reference  was  directed  to  the  Master, 
to  inquire,  whether  there  were  any  incumbrances  on  the 
fund,  and  whether  the  petitioner  was  entitled  to  it 


1890. 
November  29. 

1827.  GILLESPIE  V.  ALEXANDER. 

JMruaiy  7. 
April, 

In  a  suit  for  TN  this  suit,  which  was  instituted  for  the  administra* 
S^UoSi"  tionofGeneralG?f7&'5/?iVs  estate,  the  original  decree, 

testator's  as-  made  on  the  15th  of  November  1820,  directed,  among 
decree  on  fur-  Other  things,  the  usual  accounts  of  his  assets,  and  of  his 

ther directions  J^bts  and  legacies.     On  the  2Sd  of  March  182S,  the 

had  sane-  , 

tionedpay-       Master  made  his  report;   in  which  he  certified,  that 

mentsroadeby  ggyerai  creditors  had  come  in  before  him  and  proved 
the  executor  ^  *^ 

in  discharge  their  debts,  amounting  in  the  whole  to  269/.  195.2^. 
and  had  ^1-  ^^  **°  order,  made  on  the  15th  of  April  182S,  directions 
rected  the        were  given  for  paying  the  debts  reported  due;  and  they 

fund  in  court  i*      i  •  i       »t«l       i  r    *l       j* 

to  be  appor-     "were  accordmgiy  paid.     1  he  decree  on  further  direc- 

tioned  among  tions,  made  on  the  12  th  of  January  1825,  after  ascertain- 
tees,  a  creditor  ing  the  rights  of  the  parties,  providing  for  the  payment 

obtained  per-  ^f  ^j^^  costs,  and  reciting  that  the  creditors  of  the  tes- 
mssion  to  •  '  y  ^ 

prove  his  tator  had  been  paid  their  respective  debts  set  forth  in 

Master  subse-  ^^^  schedule  to  the  Master's  report,  ordered,  that  the 

quently  re-  residue  of  the  fund  in  Court,  and  also  the  bank  an- 

to  be  due  to  nuities  which  should  be  purchased  in  pursuance  of  the 

him;  but,  in  directions  therein  contained,  should  be  apportioned 
the  meantime^  '^■^ 

the  fund  had  amODg 

been  appor- 
tioned, and  part  of  it  had  been  paid  over,  while  the  remainder  had  been  carried  to 
the  account  of  particular  legatees :  Held,  that  the  creditor  was  entitled  to  receive 
out  of  the  funds  of  the  legatees  so  remaining  in  court,  not  the  whole  of  the  debt, 
but  only  a  part  of  it,  bearing  the  same  proportion  to  the  whole,  as  the  legacies  given 
to  those  legatees  bore  to  the  whole  amount  of  the  legacies  given  by  the  wilL 


CASES  IN  CHANCERY.  ISt 

among  the  legatees  and  the  annuitants,  except  such  of       1886. 
them  whose  legacies  might  appear  to  luive  been  paid ;     ^'    -  '  ' 
and  such  apportionments,   when  appropriated  in  the  v. 

manner  therein  directed,  were  to  be  considered  as  in   A^*'^*™*^. 
discharge  of  the  several  legacies,  so  &r  as  the  value  of 
such  apportionments  should  extend*     There  was  also  a 
direction,  that  the  executors  should  be  allowed  the  sums 
which  they  had  paid  in  discharge  *ofl^;acies. 

In  Naoember  1825,  Grander  Lean^  claiming  to  be  a 
creditor  of  General  Gillespie^  petitioned  to  be  at  liberty 
to  go  in  and  prove  his  debt;  and  that  so  much  of  a 
sum  of  14,177/.  165.  9d,  three  per  cent,  bank  annuities, 
then  standing  in  the  name  of  the  accountant-general,  to 
the  credit  of  the  cause,  as  might  be  sufficient  to  raise 
the  snm  which  should  be  reported  due  to  him,  might 
be  sold  for  payment  of  his  demand.  On  the  29th  of 
Nooember  1825,  an  order  was  made,  that  he  should  be 
at  liberty  to  go  in  and  prove  such  debt,  he  paying  the 
costs  of  the  petition  and  of  the  proceedings  before  the 
Master.  On  the  26th  of  July  1826,  the  Master  re- 
pented that  1636/.  l5.  Bd.  was  due  to  the  petitioner  from  * 
the  estate  of  General  Gillespie. 

In  the  mean  time,  about  December  1825,  the  fund  in 
Court  had  been  apportioned  by  the  Master  among  the 
annuitant  and  the  unsatisfied  legatees;  and  part  of  it  was 
paid  out  in  discharge  of  some  of  the  legacies.  A  few  of 
the  legacies  had  been  paid  long  before  (a);  and  those 
payments,  though  not  made  under  the  authority  of  the 
Court,  had  been  directed  to  be  allowed  to  the  executor 
by  the  decree  of  January  X825. 

Lean 

(a)  Thif  fact  did  not  appear  Master  of  the  Rolls ;  but  it  wai 
ao  tka  pcdtion  preMnted  to  the    stated  in  the  petition  of  appeal; 

K  2 
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1826.  Ijean  then  presented  a  petition^  stating,  that,  pending 

*      -      *     his  proceedings  in  the  Master's  ofiioe,  the  parties  had 

V.  proceeded  to  make  the  apportionment  under  the  decree 

AtBXANinB.   ^jjj  forther  directions ;  and  that  there  were  standing  to 

the  credit  of  this  cause  the  following  sums   of  three 

per  cent,  consolidated  bank  annuities :  -— 

To  the  Plaintiff,  the  annuitant's  account  j£5045  18  4 
To  Selina  Gillespie*a  account  -  -  486S  10  8 
To  the  account  of  the  two  children  by 

the  Malay  girls  -  -  -         426  12  10 

Four  and  Leary's  account  -  -  90     S     6 

Total       -    ^10,426     5     4 


The  prayer  was,  that  the  report  might  be  confirmed ; 
that  the  Master  might  be  ordered  to  apportion  to  Lean  as 
much  of  the  several  sums,  standing  in  the  name  of  the 
accountant-general  to  these  several  accounts,  as  should 
be  sufficient  to  satisfy  his  debt  of  1686/.  ls.5eL;  and  that 
the  accountant-general  might  be  directed  to  sell  so  much 
of  the  bank  annuities  so  apportioned,  as  would  be  suffi- 
cient to  pay  the  demand. 

All  these  sums,  except  that  carried  to  the  annuitant's 
account,  had  been  kept  in  Court  by  reason  of  the  in- 
&ncy  of  the  persons  entitled  to  them,  or  their  residence 
in  a  foreign  country. 

Mr.  Tinne^f  in  opposition  to  the  petition. 

.  The  effisct  of  the  application  is,  to  throw  upon  the 
annuitant  and  three  legatees  the  whole  of  a  debt,  which 
should  be  borne  by  aU  the  legatees  equally.  The  cre- 
ditor has  no  daim  to  indulgence,  for  he  did  not  come  in 
under  the  decree  in  due  time*  The  apportionment  was 
made^  and  legacies  were  paid,  after  he  bad  presented  his 

petition ; 
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T^etition ;  and,  if  be  meadt  to  assert  a  right  to  render 
«ach  and  every  part  of  the  fund  in  Court  liable  to  the 
whole  of  his  demand,  he  ought  to  have  taken  care  that 
no  portion  of  it  was  paid  out  in  the.  mean  time.  It  is 
only  from  accidental  circumstances  that  these  particular 

• 

sums  still  remain  in  the  name  of  the  accountant-general ; 
but,  by  being  carried  to  the  separate  account  of  the  per* 
sons  entitled  to  them,  they  belong  as  completely  to  those 
persons  as  if  they  had  been  actually  paid  to  them. 

Mr.  Pembertotij  cofUrd. 

Every  sum,  which  is  part  of  the  assets,  so  long  as  It 
remains  in  court,  must  answer  the  claims  of  the  creditor; 
and  if  any  legatee  is  by  this  means  disappointed,  while 
other  legatees  have  been  fully  satisfied,  he  must  seek 
his  remedy  against  them.  Before  the  apportionment 
was  made,  the  creditor's  petition  was  presented ;  and,  as 
the  executors  and  legatees  had  thereby  notice  of  his 
claim,  it  was  their  busings,  not  his,  to  take  care  that 
nothing  should  be  done  by  any  of  them,  which  might 
operate  to  the  prejudice  of  others  among  them. 

The  Master  of  Hie  Rolls. 

It  is  said,  it  was  the  duty  of  the  creditor  to  have  ap« 

plied  to  the  Court,  in  order  to  preventany  of  the  legacies 
from  being  paid,  till  his  demand  was  satisfied ;  but  I  do 
not  see  why  the  emus  of  protecting  the  fund  should  be 
thrown  on  him.  He  is  entitled  to  have  his  debt  paid ; 
and  it  must  be  apportioned  among  the  funds  of  the  dif- 
ferent legatees,  whose  legacies  still  remain  in  court 
Those  legatees  are  not  without  their  remedy :  they  can 
call  on  the  other  legatees  to  contribute. 


138 
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OlLLSlPU 

Alxxanbbi. 


i^otvmfttffSd* 


The  order  of  the  Master  of  the  Rolls  confirmed  the 
report,  and  directed  the  debt  to  be  apportioned  among 

K  3  the 
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18M«  the  four  sums  of  stock  remaining  in  courts  and  to  be 

*      '  paid  by  the  proceeds  of  a  proportionable  part  of  eadi  of 

9.  the  four  sums. 


From  this  order  the  infant,  Selina  GUUgpie^  appealed. 

The  petition  stated,  that  there  was  still  considerable 
outstanding  personal  estate  of  the  testator,  which  was 
in  the  course  of  being  gotten  in ;  and  it  insisted,  that 
Lean  ought  not  to  receive  any  part  of  his  debt  out  of 
the  four  sums  carried  over  to  particular  accounts,  but 
only  out  of  any  outstanding  estate  which  might  be 
gotten  in;  that,  at  all  events,  it  was  unjust  to  throw 
the  whole  of  the  debt  upon  persons,  whose  funds, 
though  definitively  appropriated  to  them,  had,  from  - 
accidental  circumstances,  remained  in  court;  and  that 
the  funds  so  appropriated,  if  chargeable  at  all,  ought  to 
be  charged  only  with  a  proportion  of  the  debt,  accord- 
ing to  the  ratio  which  those  funds  bore  to  all  the  an- 
nuities and  legacies  bequeathed  by  the  testator.  The 
prayer  was,  that  the  order  of  the  Master  of  the  Rolk 
might  be  reversed;  that  Lean  might  not  receive  any 
part  of  his  debt  out  of  the  appropriated  funds  set  apart 
for  Selina  GiUespie  s  that,  at  any  rate,  the  whole  of  the 
debt  might  not  be  paid  out  of  the  four  sums  set  apart  for 
Selina  GiUespie^  the  annuitant,  the  two  children  by  the 
Malay  girls,  and  Fota-  and  Leary^  but  only  such  part 
thereof  as  should  be  just,  regard  being  had  to  the  pro- 
portion which  that  annuity,  and  those  three  legacies, 
bore  to  the  other  legacies  bequeathed  by  the  testator ; 
and  if  any  part  of  the  sum  apportioned  in  respect  of 
Selina  Gillespie's  legacy  should  be  paid  to  the  creditor, 
then  that  provision  might  be  made  for  making  the  same 
good  to  her,  out  of  any  outstanding  or  future  personal 
estate  of  the  testator,  whicli  might  be  gotten  in. 

Mr. 
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Mr.  Hart  and  Mr.  Tinnrnff  for  the  Appellant 

The  original  decree  precludes  all  creditors,  who  do 
not  come  in  under  it,  from  the  benefit  of  the  adminis- 
tration of  the  assets  in  this  court;  and,  though  a  creditor 
maj  obtain  special  leave  in  later  stages  of  the  proceed- 
ings, to  come  in  at  his  own  expence,  he  will  not  be  per- 
mitted to  undo  any  thing  that  has  been  done.  He  cannot 
interfere  with  payments  which  have  been  made  — with  a 
distribution  which  has  actually  laken  place ;  he  can  look 
for  the  satisfaction  of  his  claim  only  to  an  unappro- 
priated residue,  or  to  assets  which  may  be  collected  in 
future.  Here  there  is  outstanding  personal  property  to 
a  considerable  amount,  so  that  he  will  suffer  no  detri- 
ment. Could  he  call  back  the  money  from  the  legatees 
who  have  been  paid?  If  he  can,  why  does  he. not  do  so? 
Why  does  he  throw  the  whole  burden  on  four  legatees  ? 
If  he  cannot,  upon  what  principle  can  he  interfere  with 
the  funds  in  court?  For  those  funds,  though  nominally 
in  court,  are,  in  law,  the  property  of  individual  legatees. 
The  Court  holds  them,  not  for  the  purpose  of  adminis- 
tration (as  to  them  the  business  of  administration  is 
over),  but  as  a  trustee  for  the  persons  to  whose  accounts 
they  are  respectively  carried.  If  the  Plaintiff  had  not 
been  an  infant,  her  legacy  would  have  beep  paid  out 
long  since.  Is  her  infancy,  which  induces  the  Court  to 
retain  her  money  under  its  own  protection,  to  expose 
her  to  a  demand  which  could  not  otherwise  be  brought 
against  her? 


1886. 


V, 

Alezanobi^ 


At  all  events,  the  laches  of  the  creditor  must  not  be 
permitted  to  injure  individual  legatees.  If  he  had  come 
in  before  the  apportionment,  the  burden  would  have 
been  bom  by  the  whole  fund  in  court,  and  only  a  pro- 
portion of  it  would  have  fallen  to  the  share  of  these 
four  legatees.  He  cannot  now  take  more  than  that  pro- 
portion of  the  sums  allotted  to  them. 

K  4  '  Mr. 
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Gillespie 
Alexandek. 


Mr.  Heald  and  Mr.  Pemberiorij  conh'd. 

The  right  of  the  creditor  cannot  be  varied  by  the  cir- 
cumstance of  there  being  outstanding  personal  estate: 
he  is  not  to  wait  for  those  future  assets,  when  there  is  a 
fund  in  court.  It  is  unreasonable  to  resist  what  he 
asks,  since  his  right  is  higher  than  that  of  the  legatees; 
and  there  is,  according  to  their  own  allegations,  an  avail- 
able fund,  out  of  which  they  may  secure  to  themselves 
compensation  for  any  temporary  or  apparent  loss,  to 
which  his  assertion  of  his  right  may  expose  them. 
Neither  is  the  creditor's  right  affected  by  the  appor- 
tionment and  the  payments,  which  have  been  made  since 
he  presented  his  petition.  It  was  the  duty  of  others  to 
take  care,  that  nothing  should  be  done,  which  might 
render  the  enforcement  of  his  demand  more  injurious 
to  some  of  the  legatees  than  to  others ;  but,  so  far  as 
he  is  concerned,  the  whole  suit  must  be  regarded  as  in 
the  very  situation  in  which  his  petition  found  it.  He  is 
entitled  to  6x  upon  assets  of  the  testator,  wherever  he 
can  find  them ;  and  if  he  takes  more  from  one  legatee 
than  from  others,  the  question  of  their  mutual  equities 
is  one  about  which  he  needs  not  to  trouble  himself. 


The  Lord  Chancellor. 

Although  the  language  of  the  decree,  where  an  account 
of  debts  is  directed,  is,  that  those,  who  do  not  come  in, 
shall  be  excluded  from  the  benefit  of  that  decree ;  yet 
the  course  is,  to  permit  a  creditor,  he  paying  the  costs 
of  the  proceedings,  to  prove  his  debt,  as  long  as  there 
happens  to  be  a  residuary  fund  in  court  or  in  the  hands 
of  the  executor,  and  to  pay  him  out  of  that  residue.  If 
a  creditor  does  not  come  in  till  after  the  executor  has 
paid  away  the  residue,  he  is  not  without  remedy,  diough 
he  is  barred  the  benefit  of  that  decree.  If  he  has  a  mind 
to  sue  the  legatees,  and  bring  back  the  fund,  he  may  do 

so; 
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50;  bat  he  cannot  affect  the  l^;atees,  except  by  suit;       1826. 
and  he  cannot  a£Pect  the  executor  at  all.  -  ^ 

GZLUBPIK 

V. 

The  present  case  is  involved  in  much  singularity.  AtixAWDia, 
Previously   to  January  18259  several  of  the  legacies 
had   been   paid   by  the  executor;    and  the  order  of 
January  1825  is  a  judgment  of  the  Court  in  &vour 
jo{  the  executor,  with   respect  to  these  payments ;  — 
a  judgment  which   sanctions  them  upon  the  ground 
of   there  being  a  report   that  all  the   creditors   had 
come  in  and  were  paid.    The  executor  being  thus  in- 
demnified as  to  these  legacies,  there  were  left  in  court 
certain  funds,  which  were  directed  to  be  appropriated  to 
Jegatees  who  had   not   been   paid.     In   the  following 
November  the  creditor  makes  his  application :  the  Court 
thinks  proper  to  allow  him  to' go  in  and  prove  his  debt; 
and  that  order  stands  unreversed.     In  December  lS2Sf 
the  Master  makes  his  report,  and  appropriates"  the  fimd 
in  court  among  a  number  of  individual  legatees.     Now, 
when  the  creditor  made  his  first  application,  it  would 
have  been  well  if  the  real  state  of  the  case  had  been 
disclosed  to  the  Court.     The  question  would  then  have 
been,  whether  a  creditor,  so  coming  in,  was  to  be  paid 
his  debt  by  three  or  four  legatees,  while  the  other  legatees 
had  received  their  legacies  in  full ;  or  whether  the  rule  of 
the  Court  was  not,  that  he  should  take  from  the  unpaid 
legatees  such  a  proportion  only  of  his  debt  as  would 
have  been  borne  by  those  three  or  four  legatees,  if  he  had 
applied  before  the  other  legacies  were  paid,  and  that  be 
should  be  left  to  recover  the  residue  of  it  by  what  means 
he  best  might.     In  short,  the  question  is,  on  whom, 
under  such  circumstances,  does  the  burden  lie,  of  en- 
forcing contribution  against  the  other  legatees  ? 


Lord  Eldon  had  not  delivered  a  final  judgment,  when 
he  resigned  the  great  seal ;  but,  after  he  quitted  office,  the 

parties 
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1826*       parties  having  consented  to  be  bound  by  his  opinion,  lie 
\,  ^ '  "         irave  the  followinir  decision :  — 


o. 


AuxANiuB.  4i  j^y  memory  does  not  furnish  me  With  the  re- 
collection of  any  case  alike  to  this.  It  may,  therefore, 
not  be  improper  that  this  should  be  brought  before 
the  Court  again,  and  spoken  to  by  counsel;  after  they 
have  endeavoured  to  find  a  precedent  or  precedents 
for  such  an  order  as  that  complained  of. 

*<  If  no  precedent  to  the  contrary  —  that  is,  no  pre- 
cedent in  support  of  the  order  —  can  be  dted,  I  am  of 
(pinion,  that,  —  although,  if  the  fund  carried  to  the  ac- 
count of  a  legatee  was  residue,  after  the  payment  of  debts 
and  legacies,  the  creditor  would  be  entitled  to  be  wholly 
paid,  —  yet,  if  adult  legatees  are  paid,  and,  on  the  other 
hand,  legatees,  who  are  infants  or  have  only  partial 
interests,  are  not  paid,  but  have  funds  carried  to  their 
account,  such  last-mentioned  legatees  ought  to  be  con^ 
sidered,  as  between  themselves  and  a  creditor  not 
coming  in  sooner,  as  not  liable  to  pay  him  wholly  out 
of  what  is  so  carried  to  their  account,  but  only  to  pay 
him  a  due  proportion  of  the  debt ;  and  that  he  must  seek 
the  payment  of  the  rest  of  his  debt,  in  proper  proportions, 
against  those  who  have  been  actually  paid.  I  think, 
therefore,  this  order  must  be  altered,  and  the  creditor 
take  only  such  a  proportion ;  leaving  the  creditor  at 
liberty  to  apply,  as  he  shall  be  advised,  against  other 
legatees  paid,  and  against  funds  which  may  yet  come  in ; 
and  leaving  these  petitioners  also  at  liberty  to  apply,  as 
they  may  be  advised,  against  funds  which  may  yet 
tK)me  in. 

<<  If  a  precedent  can  be  found  to  the  contrary,  that  pre- 
cedent must  support  the  order  as  made." 


The 
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The  minutes  of  the  order  declared,  that  Alexander       1826. 

Lean  was  not  entitled,  as  aminst  the  Plaintiff,  the  an     1,'    -  ■  "^ 

,  GnxBSPis 

nuitant,  and  the  legatees,  —  in  respect  of  whose  annuities  o. 

and  legacies  the  several  sums  of  bank  annuities  had  been  Albxanj)b«. 
carried  over,  as  in  the  petition  of  appeal  mentioned,  —  to 
be  paid  the  whole  of  his  debt  and  interest  proved  before 
the  Master,  but  only  such  proportion  diereof  as  the 
value  of  the  annuity,  and  the  amount  of  such  legacies, 
bore  to  the  amount  of  the  other  legacies  bequeathed  by 
the  testator's  will,  which  had  been  paid.  It  was  referred 
to  the  Master  to  ascertain  the  contributive  portion  of. 
the  debt  and  interest,  which  ought  to  be  paid  out  of 
each  of  the  four  sums  of  Bank  3  per  cent  annuities, 
standing  in  the  name  of  the  accountant-general,  to  the 
four  several  accounts  before  mentioned :  directions  were 
then  given  for  raising  out  of  the  sums  standing  to 
each  account  its  contributive  proportion  of  the  debt: 
and  it  was  ordered,  that  ALexander  Lean  should  be 
at  liberty  to  apply  to  the  Court,  as  he  might  be  ad- 
vised, against  such  of  the  legatees  as  had  received  pay- 
ment on  account  or  in  satisfaction  of  their  respective 
legacies;  and  that  he  and  the  annuitant  and  l^^tees, 
in  respect  of  whose  annuity  and  legacies  the  aforesaid 
four  several  sums  had  been  carried  over,  should  be  at 
liberty  to  apply  to  this  Court,  according  to  their  r€>- 
spective  rights  and  interests,  with  regard  to  the  testator's 
estate  remaining  outstanding,  as  and  when  the  same 
should  be  gotten  in  and  received. 


t40  CASES  IN  CHANCERY. 

1826. 


are  entitled. 


November  ZO.  CHARGE  t7.  GOODYER. 

Under  a  b^  JOHN  GOODYER  bequeathed    and    devised   the 

Sdwyfun'd"  residue  of  his  personal  estate,  and  the  money  to 

to  the  testa^  arise  from  the  sale  of  his  real  estates,  to  trustees  and 

second  cou-  executors  upon  trust,    ''  to  pay  and  divide  the  same 

fiins,  and  the     between  and  amoniist  all  and  every  his  first  and  second 

children  of  hu  *  .  .  . 

kinsman  cousins,  and  the  children  of  his  late  kinsman  George 

SS'ch^chS'''  CSargftf,  share  and  share  alike/' 

dren  were  first 

totioMw^^       Gtfwgtf  Charge  had   two  children,   who   were  first 

removed,  cousins,  twice  removed,  of  the  testator,  being  the  great 

lated  to  the      grandchildren  of  his  uncle, 
testator  in  the 
degree  of  se- 
cond cousins         It  was  admitted,  that  the  bequest  to  first  and  second 

cousins,  had  it  stood  unmodified  by  any  circumstance  or 
expression,  would  have  included  all  persons  of  the 
degree  of  second  cousins ;  that  is,  first  cousins  once  re- 
moved, and  first  cousins  twice  removed.  Mayoit  v. 
Mayott  {a)  Sikox  v.  Bell,  [b)  But  Mr.  Tinney  con- 
tended, that  here  the  legal  construction  of  the  words  was 
controlled  by  the  specific  mention  of  the  children  of 
George  Charge.  Had  the  testator  meant  by  first  and 
second  cousins,  not  merely  such  persons  as  were,  in 
strict  propriety  of  speech,  first  and  second  cousins, 
but  all  persons  within  or  of  the  degree  of  second  cousins, 
it  would  have  been  unnecessary  for  him  to  have  added, 
^'  and  the  children  of  my  late  kinsnmn  George  Charge ;'' 
for  these  children  would  have  been  included  in  the  pre- 
ceding 

(tf)  2  Bro.  C.  C,  Ifl5.  {h)  1  Sim.^  Slu.  501. 
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oeding  general  words.  There  was  an  indication,  there- 
fore, that  he  did  not  mean  to  include  in  the  description 
of  ^  second  cousins  "  first  cousins  twice  removed. 

Mr.  Sugden,  contra^  argued  that  the  legal  construction 
of  the  words  could  not  be  restricted  by  any  inference 
drawn  from  the  mention  of  the  children  of  George 
Charge;  since  there  was  nothing  to  shew,  that  the 
testator  knew  that  these  children  were  within  the  degree 
of  second  cousins. 


1826. 


'ne  Master  of  the  Rolls  was  of  that  opinion ;  and 
made  a  declaration,  that  all  persons  of  the  degree  of 
second  cousins  were  entitled  to  the  benefit  of  the 
bequest 
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December  i* 


Between  the  SOCIETY  for  the  PROPAGATION  of 
the  GOSPEL  in  Foreign  Parts     Plaintiffi  ; 


A  fund  given 
to  a  comor»- 
tion  in  jai^- 
/and  for  a 
charitable 
purpose,  or- 
dered to  be 
paid  to  the 
corporation, 
without  the 
•ettlement  of 
a  tcheme. 


AND 


His  Majesty's  ATTORNEY-GENERAL,  Defendant 

A  RCHBISHOP  TennisoHj  by  a  codicil  to  his 
'^^  will,  dated  the  2d  of  September  1715,  after  men- 
tioning the  *^  Society  for  the  Propagation  of  the  Gospel 
in  Foreign  Parts,"  bequeathed  as  follows :  —  "  My 
present  will  is,  that  my  executors,  or  their  administrators 
or  assigns,  do  well  and  truly  pay  to  the  said  society, 
within  one  month,  or  two  at  the  furthest,  after  the 
appointment  and  consecration  by  lawful  authority  of 
two  Protestant  bishops,  —  one  for  the  continent,  another 
for  the  isles  in  North  America^  —  the  sum  of  IQOOLj 
to  be  applied  in  equal  portions  to  the  settlement  of  such 

bishops  in  the  before-mentioned  sees In  the 

mean  time,  until  such  appointment  and  consecration 
as  aforesaid  are  completed,  my  will  is,  that  my  exe- 
cutors do  not  pay  the  said  1000/.,  or  any  part  or  por- 
tions of  it,  or  any  interest  for  the  whole  or  any  part  of 
it,  to  the  said  society ;  but,  as  they  have  opportunity,  to 
put  out  the  said  sum,  or  part  of  it,  to  interest  upon  some 
public  funds,  and  to  apply  such  interest  to  the  benefit 
of  such  missionaries,  being  Englishmen  and  of  the  pro- 
vince of  Canta'bury^  as  they  shall  find  upon  good  in« 
formation  to  have  taken  true  pains  in  the  respective 
places  which  have  been  committed  by  the  said  society 
to  their  care  in  the  said  foreign  plantations,  and  have 
been,  by  unavoidable  accidents,  sickness,  or  other  in- 
firmities of  the  body,  or  old  age,  disabled  from  the 

per- 
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performance  of  their  duties  in  the  said  places  or  pre-       1826* 
cincts,  and  forced  to  return  to  England"  The Socic^ 

for  the 
A  decree,  made  in  February  1717,  in  a  suit  to  which  ^^  th?Go«pel 
the  "  Society  for  the  Propagation  of  the  Gospel  in  Foreign     in  Foreiga 
Parts"   was  a  Defendant,  directed  the  1000^.   to  be  p. 

laid  out  on  such  securities  as  the  Master  should  ap-  Attobkbt- 
proTc,  and  the  interest  of  it  to  be  paid,  according  to 
the  directions  of  the  testator,  until  one  month  after  the 
appointment  and  consecration  of  two  such  bishops  as 
were  mentioned  in  the  will ;  and  when  two  such  bishops 
were  consecrated,  the  Court  was  to  give  further  direc- 
tions for  applying  the  interest  from  time  to  time  as  there 
should  be  occasion. 

The  lOOOZ.  was  accordingly  invested  in  government 
securities,  in  the  name  of  the  accountant-general;  and  it 
had  been  augmented,  by  the  accumulation  of  unapplied 
dividends,  to  a  sum  of  9410/.  IBs.  10d»  consolidated 
3  per  cent,  bank  annuities,  and  750/.  S  per  cent,  reduced 
bank  annuities,  besides  a  considerable  sum  in  cash. 
There  had  long  been  a  Bishop  of  Quebec^  and  a  Bishop 
otNava  Scotia.  In  1824  two  bishops  were  appointed, — 
one  to  the  see  of  Jamaica^  and  the  other  to  the  see  of 
Barbadoes; — and  both  had  been  duly  consecrated.  The 
society  insisted,  that,  upon  that  event,  they  became  en- 
tided  to  the  Archbishop's  bequest,  and  filed  a  bill  to 
have  the  stock  transferred  to  them.  The  Attorney- 
General  was  the  only  Defendant 

Mr.  Sidebottom^  for  the  Plaintiffs. 

Mr.  Wrai/j  for  the  Attorney-General. 

As  this  is  a  portion  of  the  assets  of  the  testator,  which 
is  to  be  applied  according  to  the  directions  of  his  will, 

his 
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The  Society 

for  the 

Propagation 

of  t^e  Gospel 

in  Foreign 

Parts 

o. 

Attoansy- 

GSMEBAU 


his  personal  representatives  ought  to  be  before  the 
Court :  —  at  all  events,  the  Court  will  not  part  with  the 
fund.  The  society,  however  respectable,  is  in  the 
same  situation  as  any  other  legatee  in  trust  for  a 
charity.  The  Court,  having  possession  of  the  fund, 
will  settle  a  scheme  for  its  administration ;  and  it  will 
be  the  duty  of  the  Master,  in  settling  that  scheme,  to 
cotisider,  with  what  degree  of  discretionary  control  it 
may  be  fit  to  entrust  the  society. 


\ 


Tlhe  Master  of  the  Rolls. 

The  sum  is  much  larger  than  the  testator  intended 
that  the  society  should  administer.  However,  he  has  re^ 
posed  confidence  in  them  ;  and,  therefore,  let  the  fund 
be  transferred  to  them. 
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WILKINSON  V.  CHAPMAN.  iTocemier  SO. 

BENJAMIN  PATMAN  by  his  wiU,  dated  on  the  A  tettator. 
10th  of  Naoember  1786,   bequeathed  to  his  wife  his  wife  an 
Mary  a  yearly  rent-charge  of  12/.»  **  to  be  issuing  out  f""??^^  ^^'|^ 
of  aU  his  real  estate,  lands,  tenements,  and  heredita-  issuiiig  out  of 
ments  in  Pinchbeck  t"  and,  for  the  purpose  of  securing  ^^[^  j^]^ 
the  due  payment  of  the  annui^,  he  gave  her  the  usual  and  heredita- 
powers  of  dbtress  and  entry.    The  remainder  of  the  devised  "  the 

will  was  in  the  followinir  words :  —  said  estate, 

°  lands,  and 

heredita- 

**  I  give  and  devise  unto  my  dear  daughter  Mofy^  all  ?®°  L^lf®  ^ 

my  said  estate,  lands,  tenements,  and  hereditaments,  to  her  heirs;  but 

•  •  • 

hold  the  same  to  my  said  daughter  Maty,  her  heirs  and  dawrhter^died 

assigns  for  ever,  subject  and  without  prejudice  to  the  under  twentv- 

said  annuity  for  the  life  of  my  said  wife,  and  to  the  re-  out  imelie  * 

medies  for  recovering  the  same;  but  in  case  my  said  devised  "the 

daughter  shall  happen  to  die  under  the  age  of  twenty-  lands,  and  he- 

one  years,  and  without  kwfiil  issue,  then  I  give  imd  de-  [^^ifefor 

vise  all  my  said  estate,  lands,  tenements,  and  heredita-  her  life,  and 

ments  unto  my  said  wife,  for  and  during  the  term  of  her  ^^^JL  ^  the 

natural  life ;  and,  after  her  decease^  I  give  and  devise  all  children  of 

-  A>f  share  and 

my  said  estate^  lands,  tenements,  and  hereditaments  unto  share  alike : 

all  the  chUdren  of  John  Hipworth,  late  of  Wakottj  in  JJi^^tSfihe 
the  said  coun^,  to  be  equally  divided  amongst  them,  previous  in^ 

share  and  share  alike,  as  tenants  in  common.'^  t^^u^ter^ 

and  to  the 

The  testator  died  a  few  days  after  the  date  of  the  will,  dren  of  A,^ 
leaving  his  wife,  his  daughter,  and  five  children  of  John  ^^"^^  ^  ^® 
Hipaxnrth  him  surviving.     In  March  1788,  the  daughter  deaths  took  an 
died  in  her  childhood,  and  without  issue.    The  widow  S^j^ds^S^ 
died  in  June  1824. 

Vol.  III.  L  The 
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18^6*  The  plaintiffs,  claiming  under  the  devise  to  the  chil- 

dren of  John  Hipworthy  filed  their  bill  for  the  specific 
V.  performance  of  a  contract,  which  was  entered  into  after 

Chapman,  ^j^^  widow's  death,  for  the  sale  of  the  devised  lands.  The 
purchaser  was  willing  to  perform  the  contract,  provided 
the  Court  was  of  opinion  that  the  fee-  was  in  the 
vendors. 

The  only  question  in  the  cause  was.  Whether  the 
fee  of  the  lands  in  Pinchbeck  passed,  under  the  devise  in 
the  will  of  Benjamin  Patmanf  to  the  children  of  John 
Hipworth^  subject  to  the  previous  interests  given  to  Iu9 
daughter  and  his  widow  ? 

1825  Mr.  Shadaoett  and  Mr.  J.  Mariin,  for  the  Plaintiff, 

argued,  that,  though  the  gift  was  only  to  the  cbUdren  of 
John  Hipworthj  without  the  addition  of  words  of  limit- 
ation,  yet  the  word  estate^  which  was  used  to  eypre99 
the  subject  of  the  devise,  would  give  th^p»  the  fee. 

Mr.  Preston^  for  the  Defendant,  argued,  that  the  words 
<*  my  real  estate,  lands,  tenements,  and  hereditaments  in 
Pinchbeck/*  were  merely  descriptive  of  the  property  vbi^b 
was  devised,  and  did  not  denote  the  quantity  <^  ipters^t 
which  wa$  meant  to  peas  by  tbi^  will. 

The  following  casfss  were  cited : — Good^yn  y,  Gopfk' 
wyn  (a),  Pettimrde  v.  Pr^scoU  (i).  Child  v.  Wright  {e\ 
Harding  v.  Gardner  {d)j  Bruoe  v«  Bainbridge.{e) 

1825.  Lord  Gijffbrdj  Master  of  the  Rolls. 

Bee.  IS. 

Whatever  might  have  been  the  opinion  of  die  Court,  had 

the 

{a)  1  re$.  sen.  226.  {d)  1  Brod.  4r  Bmg.  78. 

lb)  7  Vet.  541.  (c)  2  Brod.  ^  Bmg.  125.  * 

(c)  1  Eait,t59. 


ike  cgs^becyi  new^  the  aii;^Qriti^3  hfiye  ple^rly  cstablisbed 
that  the  word  e^aie^ — upaccompaQiod  by  apy  oth^r  ex* 
pression  indicating  that,  in  using  it,  a  testator  meant  to ' 
denote  the  locality  of  the  property,  and  not  quantum 
of  interest^ — will  pass  the  f^ ;  and^  ieyen  where  the  words 
hss^  been  <^  all  my  estate  in  or  at  J(.,''  the  fee  has  been 
^did  to  pass.  Qn  the  other  band,  wb^re  it  appears  by  the 
context -that  the  testator,  in  using  ^he  word  ^tate^  meant 
not  to  convey  quantum  pf  infere^ti  l>ut  tp  point  out  a 
description  of  the  property^  there  thp  fvord  estate  will 
not  ex  vi  termini  pass  the  fee. 


w 

WlLKn^SOK 

Cha^mam. 


In  one  respect  this  case  differs  from  all  which  I  have 
been  able  to  refer  to.  The  difference  is  this :  that  the 
testator  has  used  the  word  *'  estate  "  in  all  the  devises ; 
but,  where  he  meant  to  give  a  fee  (as  in  the  devise  to 
the  daughter),  he  has  added  the  words  of  limitation 
*^  heirs  and  assigns ; ''  and  where  he  meant  to  give  only 
an  estate  for  life  (as  in  the  devise  to  the  widow),  he  has 
restricted  the  gift  by  express  words.  Where  he  be- 
queaths the  annuity  to  his  wife,  to  be  issuing  out  of  his 
real  estate^  the  phrase  estate  must  have  meant  the  same 
thing  as  lands.  Where  he  gives  all  his  said  estate  to  his 
daughter  and  her  heirs,  the  addition  of  words,  descrip- 
tive of  the  quantity  of  interest  which  he  meant  her  to 
take,  seems  to  intimate,  that  he  did  not  contemplate  that 
the  whole  fee  would  pass  by  the  word  estate.  In  the 
next  devise,  he  gives  all  his  said  estate  to  his  wife ;  but 
be  did  not  there  mean  that  these  terms  should  pass  the 
&e^  for  he  expressly  restricts  her  to  a  life-interest. 

Notwithstanding  this  peculiarity,  the  inclination  of 
my  opinion  is,  that  the  words  are  sufficient  to  carry  a 
fee  to  the  children  of  John  Hipworth :  but  the  question 
is  of  such  a  kind,  that  I  will  not  compel  a  purchaser  to 
take  the  title. 
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1826.  The  purchaser  consented  that  a  case  should  be  di- 

^y. '  ^\  ""       rected  for  the  opinion  of  the  Judges  of  the  Court  of 

V.  King's  Bench. 

Chapman. 

A  case  was  accordingly  directed.  It  was  argued  be- 
fore Abbott^  Lord  Chief  JusticCf  and  Bayley  and  Hci' 
raydj  Justices ;  and  they  certified — *'  that  the  children  of 
John  HijmortAf  who  were  living  at  the  time  of  the  death 
of  the  testator^  Benjamin  Potman^  took  an  estate  in  fee 
in  the  estate,  lands,  tenements,  and  hereditaments  of 
the  testator  in  Pinchbecky  as  tenants  in  common,  under 
and  by  virtue  of  his  will.^ 

1S96.  Xhe  cause  came  on  upon  the  equity  reserved;  when 

the  Master  of  the  Bolls  confirmed  the  certificate^  and 
made  a  decree  for  specific  performance. 
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Kotember  23. 

BARTLETT  r.  GILLARD.  isa?. 

Fehruary  91. 
October  30* 

Tlf^^^  GILLARDj  by  a  codicil  to  her  will,  be-  A  testatrix 

queathed  certain  leasehold  property  toher  son  Rtch"  ^Ss\oA^ 

ard  diUardf  his  executors,  administrators,  and  assigns,  subject  to  the 

•*  during  so  many  years  of  her,**  the  testatrix's,  "term  \sL^oT^^e 

therrin  as  should  run  out  in  the  lifetime  of  her  daughter  ^^^  "^  of 

A  M.  BarOett,  sobject  to  the  yearly  sum  of  12/,  for  the  pJd' h«'  Wf* 

sole  use  of  her  daughter  A.  M*  BarUeHj  to  be  paid  to  her  ^^^'  ^"^ 

half-yearly.''  was  payable 

on  the  27th  of 

The  testatrix  died  on  the  27th  of  January  1798.  87£ofJ%; 
Bichard  GiOardf  on  her  death,  entered  into  possession  "Jf"^  y^"  . 

aiterwaTuSi  if* 

of  the  rents  and  profits  of  the  estate,  and  continued  in  devises  to  J?, 

possession  of  them  Ull  his  death  in  1 8 1 9.     It  was  alleged,  ^^  t'hich  ^' 

that,  from  the  death  of  Maty  GiUardy  no  payment  had  these  lease-^ 

been  made  in  respect  of  this  annuity  till  January  1817 ;  duded),  pay- 

from  which  time  the  payments  were  regularly  made,  and  i^Mrs.  B. 

had  been  received  without  prejudice  to  the  claim  for  the  num,  by  half. 

arrears.  ^^^y  Wf: 

"'^  ments,  to  be 

made  on  Uie 
BicAflrdGiZZflfrc/jshortly  before  his  death,  made  his  will,  ^^thc^Joiitf- 

.      .     /.  .  ^'y  *nd  the 

containing  a  clause  in  the  following  words  : — <^  Lastly,  I  97th  of  July. 

1^  Mrs.  B.  is  en- 

"**  titled,  under 
A*%  will,  to  a  second  annuitjjr,  distinct  from,  and  in  addition  to,  the  annuity  given 
her  by  the  will  of  the  testatrix. 

An  annuity  given  to  the  separate  use  of  the  wife  is  discharged  by  payments  made 
to  the  use  of  her  husband  and  sums  allowed  him  in  account;  the  circumstances  of 
the  transactions  bdng  such  as  to  satisfy  the  Court,  that  the  mode  of  dealing  between 
the  person  who  was  bound  to  pay  the  annui^  and  the  husband  was  with  the 
acquiescence  of  the  wife,  or  with  her  authority,  either  express  or  implied. 

Where  a  passage  read  by  a  Plaintiff  from  an  answer  refers  to  another  passage 
that  other  passage  is  to  be  read  only  for  the  purpose  of  explaining  or  qualifying  Uie 
thing  in  re^ct  of  which  the  reference  is  made,  and  not  for  the  purpose  of  intro- 
dndng  new  facts,  which  do  not  explain  or  qualify  that  thing,  though  such  new  facts 
bt  connected,  in  grammatical  construction,  with  that  which  must  be  read. 
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do  make,  constitute,  and  appoint  JR.  GiUard  my  whole 

and  sole  executor  of  all  my  land  for  everi  and  leasehold 
Saatlstt 

o.  property  here  or  at  Beestoriy  or  money  that  shall  become 

QnLhAo*  jyg  fQj  ji,g  same,  paying  Maria  Bartlett  12/.  per  annum 
by  hal&yearly  payments ;  viz.  the  ^7th  of  January  and 
the  27th  oijuhfy  and  my  sister,  Elizabeth  GiUard^  20l" 

The  bill  Was  filed  by  Mrs.  Bartiett  and  her  husband, 
for  payment  of  the  arrears  of  the  annuity  bequebth^  to 
her  by  Mary  GiBardi  and  of  the  arrears  of  a  second 
annuity  of  12/.,  distinct  from  the  former,  which  Ae 
cfaiimed  lender  the  above  mentioned  clause  in  the  will  of 
Richard  Gillard. 

It  was  stated  by  the  answer,  that,  from  1793  to  1817, 
the  annuity  had  beeb  satisfied  by  payments  made  to  Wil-- 
Uam  Bartlett^  with  the  privity  and  consient  of  his  wife ; 
that,  in  1817,  the  Plaintiff,  pretending  thftt  the  pAymenti 
made  to  thie  husbiind  could  not  be  a  sfiti$&cttoh  of  a  be* 
quest  to  the  separate  tise  of  the  wife^  distrained  on  the 
premises  foft  the  alleged  arrears ;  that  the  distre^  was 
replevied ;  And  thai  no  furdier  proceeding  ^re  taken 
to  enfi>rce  payment. 

The  will  of  Richard  Gillard  did  not,  it  was  insisted, 
create  a  fiixifaer  tfmtge  of  12/^  but  merely  devised  the 
TpTopertj  subject  to  the  preViou^y  existing  chkrge. 

It  was  proved,  that,  between  1793  and  1817,  Richard 
Gillard  paid  various  sums  to  William  Bartki^  and  al- 
lowed him  sums  in  account  between  them,  so  that 
WUliam  Bartlett  was  Richard  GillanPs  debtor  to  a  con- 
siderable amount.  Among  the  sums  so  allowed  to  Bart- 
lett^ was  nine  years  interest  on  a  mortgage  for  3002. ;  and 
and  a  witness^  Mary  GiUard\  proved  that  she  had  it^eard 
JVUHam  Bartlett  and  his  wife  ky,  that  the  mterest  had 

«  been 


CAS£S  IN  CHANCERY. 


101 


betn  set  off  against  the  accruing  paytnents  of  the  annuity, 
tnth  the  priyity  of  both  of  them.  It  was  also  proved,  that, 
dbont  December  1816>  Mrs*  Bartlett  wrote  to  her 
brother  Biekard  QUlatd^  requesting  him,  as  a  favour,  to 
accept  a  Inll  of  402.  for  the  accommodation  of  her  hus- 
ba0d»  The  Batileits  had  long  been  in  needy  circum- 
stances, and  the  husband  had  latterly  become  insolvent 


1826. 


BABTLSrx 
OlZXAXO. 


Mr.  Home  and  Mr.  Barbery  for  the  Plaintiffs. 

I*  There  might  have  been  some  difficulty,  if  Gfx2- 
tard  had  paid  the  annuity  to  the  husband  as  it  be- 
came due ;  such  a  payment  might,  under  some  circum- 
stances, have  been  good  against  the  wife.     But  the  case 
of  the  Defendant  b  simply  this :  —  ^^  There  is  an  account 
between  me  and  Bartlefi,  in  which  he  is  debited  with  large 
sums  —  on  one  occasion,  with  49/.  —  on  another,  with 
121/L  —  on  another,  with  105/. ;  the  most  of  these  items 
of  debit  are  not  for  monies  actually  paid  to  him,  but  for 
bills  which  I  accepted  for  him,  or  for  interest  which  1 
allowed  him  to  retain ;  in  respect  of  these  transactions,  he 
is  largely  my  debtor ;  and  against  this  demand  I  set  off 
the  annuity  for  twenty-four  and  a  half  years."    The 
first  item,  which  is  claimed  against  Bartlett,  is  for  a  note 
of  hand  dated  in  June  1801 :  what  connection  could 
such  a  transaction  have  with  the  payments  which  ought 
to  have  been  made  in  respect  of  the  annuity,  during  the 
preceding  eight  years?  The  question,  therefore,  is, — Can 
the  wife's  claim  for  an  annuity,  given  to  her  separate 
use,  be  repelled,  by  shewing  that  her  debtor  is  the 
husband's  creditor  to  an  equal  or  greater  amount?  Even 
if  it  could  be  shewn,  that  on  particular  occasions  she 
authorLeed  her  debtor  to  make  advances  to  her  husband, 
on  the  faith  of  her  annuity,  the  Defendant  could  dis- 
charge himself  only  pro  tanto  from  her  claim;  and 
the  utmost,  that  he  could  have  a  right  to,  would  be 
an  inquiry,  —  whether  he   has  jnade  any,  and  what, 

L  4  payments 
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1886.       payments,  with  her  authority.     There  is  no  attempt 
1     '  to  prove  that  she  ever  agreed  that  her  annuity  should 

V,  be  paid  to  her  husband ;  much  less,  that  it  should  be 

satisfied  by  being  set  off  against  her  husband's  debt. 
The  length  of  time  which  has  elapsed  occasions  no 
difficulty :  Stackhouse  ▼•  Bamston  (a),  Aston  ▼•  Aston  {b\ 
Farster  v.  Forster.  (c) 

II.  Richard  GiUard  has  devised  the  leasehold  which 
he  derived  from  Mary  Giliardj  and  also  other  estates^ 
^  paying  Maria  Bartlett  12L  per  annum.''  This  creates 
a  charge  upon  the  property,  and  it  is  a  charge  totally 
distinct  firom,  and  independent  of,  the  annuity  bequeathed 
by  Mary  GiUard.  It  affects  other  property  besides  the 
leasehold  charged  by  Mary  GiUard^  and  it  is  not,  like 
the  former  annuity,  given  to  Mrs.  Bartletfs  separate  use. 
The  testator  does  not  make  the  least  allusion  to  the 
former  annuity,  or  to  the  will  under  which  it  arose. 
The  will  of  Richard  GiUard  came  before  the  court  of 
King's  Bench  in  Doe  v.  GiUard  (cf),  and  the  court  ex- 
pressed an  opinion  that  it  charged  his  lands  with  an 
annuity  to  Mrs.  Bartlett.  **  In  the  conclusion,  also,  of  his 
will,"  said  the  Chief  Justice  (f),  **  and  immediatelyafter  the 
clause  containing  the  gift  to  the  executor,  come  the  fol- 
lowing words :  *  paying  to  M.  Bartlett  an  annuity  of  12/., 
and  to  my  sister  Elizabeth  an  annuity  of  20/. ;'  whereby 
the:  gift  to  the  executor  becomes  chargeable  with  those 
annuities,  and  must,  therefore,  have  been  intended  as  a 
fund  for  the  payment  of  them.*' 

Mr.  Sugden  and  Mr.  Teedy  for  the  Defendant. 

I.  Mrs.  Bartlett  was  living  with  her  husband,  and, 

though 

(a)  10  Vet.  469.  (d)  SB.4^  J.  785. 

(&)  1  Vet.  264.  ie)  SB.^A,  788. 

(•)  S  Vem.  586. 
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though  in  necessitous  circumstances,  does  not  for  twenty-  1886. 
four  years  set  up  any  claim  to  arrears  of  her  annuity. 
Primd  facie  the  presumption  is,  that  it  was  satisfied;  and 
that  presumption  is  rendered  irresbtible  by  the  proof 
which  the  Defendant  has  given  of  her  being  privy  to 
the  advances  which  he  made  to  Mr.  Bartlett^  and  of  her 
positive  acquiescence  in  the  arrangements,  by  which  the 
interest  of  the  mortgage,  due  from  her  husband,  was  to 
be  satisfied  out  of  the  instalments  of  her  annuity. 

II.  The  will  of  Richard  GiUard  does  not  give  a  second 
annuity  to  Mrs.  B'artlett.  The  testator  was  devising  to 
his  nephew  certain  property,  part  of  which  was  subject 
to  an  annuity  of  12/.,  payable  to  Maria  Bartlett  by  half- 
yearly  payments,  on  the  27th  of  January  and  the 
27th  of  Jidy.  This  annuity  the  devisee  would  have  to 
pay;  and  the  testator  therefore  adds,  <^ paying  Maria 
Bartlett  12/.  per  annum,  by  half-yearly  payments;  viz., 
the  27th  of  January  and  the  27th  of  Jtdy*'  The 
question  is.  Whether  are  these  words  descriptive  of  the 
previous  x:harge,  or  do  they  create  an  additional  annuity  ? 
In  the  sum  specified,  the  days  of  payment,  the  person 
to  whom  it  is  to  be  paid,  they  accord  exactly  with  the 
annuity  given  by  Mary  GiUard;  and  there  are  no 
words  of  express  gift.  In  form,  the  expression  is  rather 
descriptive  of  a  prior  charge,  than  fitted  to  create  a 
new  charge ;  and  the  probability  of  that  construction  is 
greatly  increased  by  the  exact  coincidence  between  the 
particulars  of.  the  payment  here  mentioned  and  the 
particulars  of  the  annuity  bequeathed  by  Mary  GiUard* 

The  Court  of  King^s  Bench  could  not  express  any 
opinion  upon  the  question;  for  they  had  not  before 
them  the  will  of  Maty  GiUard,  nor  the  facts  on  which 
the  question  arises. 

III.  If 
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1SS6.  III.  If  the  Plaifitiff  has  a  right  to  both  the  rent- 

kil'jLLvi     ^^^8^  or  to  the  arrears,  she  can  try  the  point  by  dis- 

m,  training.    The  question  is  entirely  legal ;  and  this  Coort 

Mr.  Enssellj  for  formal  pardes. 


Oelober  SO.  J%e  LoRD  CHANCELLOR. 

The  first  question  in  this  case  related  to  the  arrears 
of  the  annuity  of  12/.,  bequeathed  by  Maty  GiUard  to 
Anna  Maria  Bartlett^  and  which  were  claimed  from 
179S,  when  the  annuity  first  became  payable^  to  the 
year  1817;  since  which)  the  annuity  had  been  re- 
gularly paid.  It  was  supposed,  that,  during  the  whole 
of  this  long  interval  of  twenty-four  years,  these  pay- 
ments had  been  entirely  omitted*  It  is  not  very  pro- 
bable that  this  should  have  been  the  case;  particu- 
larly, considering  the  manner  m  which  the  annui^  was 
ieeured,  unless  the  daim  were  satisfied  in  some  other 
way  with  the  consent  of  Mrs.  BarOett.  The  PUantifi^ 
William  Bartletty  does  not  seem  to  have  been  in  such 
drcumstances,  as  to  have  rendered  the  payment  of  this 
annuity  a  matter  of  indifference  to  his  wife.  It  was 
proved,  that  accounts  subsisted  between  William  Bart" 
letti  the  Plaintiff,  and  the  testator,  and  that  the  latter 
accepted  firom  time  to  time  bills  drawn  by  the  former. 
It  appeared,  too,  by  the  testimony  of  Mary  GiUard^  that^ 
as  to  one  demand,  Anna  Maria  BarUett  expressly  con- 
sented that  the  annuity  should  be  set  off  against  the 
claims  of  Richard  GiUard  upon  William  Bartlett^  viz., 
with  respect  to  the  interest  from  time  to  time  payable 
upon  a  mortgage.  These  circumstances,  ^^  connected 
with  the  letter  of  ^.  M.  BartkU  to  Richard  Gillard^  which 
was  read  in  the  cause,  and  in  which  she  requests  him  to 
be  so  good  as  to  accept  a  bill  (obviously  as  a  matter  of 

accom- 
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accbmmod&tioA  and  favour),  observing,  *^  that  it  was 
only  a  matter  oF  ibrm,  that  it  was  not  to  be  paid  under 
four  months,  and  that  he,  Richard  Oillardj  might  depend 
on  the  money  being  paid  by  that  time''  —  satisfy 
tn^  that  the  payments  in  respect  of  the  annuity  were, 
with  the  acquiescence  and  consent  of  Mrs.  Bartlett^ 
taken  in  account  between  Richard  GiBard  and  her 
husband,  and  that  nodiing  was  due  at  the  time  when 
Are  letter  was  written.  She  might,  if  she  thought  proper, 
permit  die  annui^  to  be  paid  to  her  husband ;  or,  if 
money  were  advanced  by  Richard  GtUard  from  time  to 
time  to  her  husband,  —  either  by  accepting  bills  for  his 
accommodation,  or  otherwise,  —  she  might  allow  it  to  be 
taken  in  account  between  them,  which  would  be  equi- 
valent to  payment;  and  her  consent  and  acquiescence 
would  in  such  case  be  binding  upon  her.  Smith  v.  CctmeU 
Jbrd{a\  Milnes  v.  Busk  (6),  Powell  v.  Hahkey.  (c) 

The  terms  of  the  letteff  to  which  I  have  neferred,  are 
quite  inconsistent  with  the  supposition,  that  Richard 
Gittatd  was  at  that  time  a  debtor  to  either  of  the  Plain- 
tifi.  As  to  the  date  of  this  letter,  the  testimony  of 
Maty  GiUardy  coupled  with  the  production  of  the  bill 
tp  which  her  evidence  and  the  letter  related,  prove  it  to 
have  bten  in  December  1816.  The  bill  was  accepted^ 
and  afterwards  paid,  by  Richard  GiUard  the  testator. 

I  think,  therefore^  upon  diis  evidence,  that  nothing 
was  due  in  respect  of  the  arrears  of  the  annuity  granted 
by  the  testatrix. 

The  next  question  is,  Whether  the  annuity  given  by 
the  will  of  Richard  GiUard  is  to  be  taken  as  a  sub- 
stitution for  the  former  annuity,  payable  to  the  separate 

use 


18^6. 


BaRTLETI! 
V. 

Otxxaao. 


(a)  8  Frf.  716. 


{h)  S  Vti.  488.  (c)  9  P.  Wm.  82. 
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1886.  uaeo{AM.Bartlett?  The  facts,  relied  upon  on  the  pert 
of  the  Defendant,  are^  that  the  amount  of  the  two 
annuities  and  the  days  of  payment  are  precisely  the 
same.  And,  if  I  were  to  indulge  in  conjecture,  I  might 
possibly  come  to  the  conclusion,  that  the  testator  had  no 
intention,  by  the  words  *' paying  to  A.  M.  Bartlett  12/L 
per  annum,"  to  create  a  new  and  additional  payment. 
Bat  the  second  annuity  is  charged  upon  the  freehold  as 
well  as  the  leasehold  proper^ ;  and,  being  payable  to 
the  wife  generally,  and  not  to  her  separate  use,  I  think 
the  case  comes  sufficiently  within  the  authorities  and 
doctrine  applicable  to  this  subject,  to  repel  the  pr&- 
sumption,  that  the  second  annuity  was  intended  as  a 
substitution  and  satis&ction  for  the  first.  The  con- 
sequence is,  that  both  annuities  will  be  payable  from  the 
testator's  death. 


In  the  course  of  the  hearing,  Mr.  Home  read  a 
passage  from  the  answer,  which  commenced  with  the 
following  words,  '^  Before  such  demand  was  made,**  &c. 
The  immediately  preceding  pass^e,  in  which  the  de- 
mand was  spoken  of,  contained  statements  of  several 
other  circumstances,  which,  in  grammatical  construction, 
were  connected  with  the  mention  made  of  the  demand, 
so  as  to  be  comprised  in  one  sentence. 

Mr.  Siigden  argu^,  that  the  statements  of  all  these 
circumstances  were  to  be  considered  as  read,  and  the 
statements  themselves,  as  given  in  evidence  by  the 
Plaintifis. 

Mr.  Homey  contrd. 

The  Defendant  has  a  right  to  have  the  preceding 
passage  read  only  for  the  purpose  of  elucidating  the 

passage 
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passage  which  was  first  read ;  that  is,  to  identify  or 
qualify  the  demand.  He  cannot  read  the  preceding 
passage  for  the  purpose  of  introducing  allegations  which 
liave  no  connection  with  the  demand,  except  by  the 
accident  of  their  being  found  in  the  same  sentence. 


1826. 


Bartlbtt 
GiiiuLaD« 


The  Lord  Chancellor. 

Where  a  Plaintiff  chooses  to  read  a  passage  from  a 
Defisndant's  answer,  he  reads  all  the  circumstances  stated 
in  the  passage.  If  the  passage  so  read  contains  a  re- 
ference to  any  other  passage,  or  to  a  fiu:t  stated  in 
any  other  passage^  that  other  passage  must  be  read 
also :  but  it  is  to  be  read  only  for  the  purpose  of  ex« 
plaining  so  fiur  as  explanation  may  be  necessary,  the 
passage  previously  read,  in  which  the  reference  to  it  is 
made.  I^  in  the  passage  thus  referred  to,  new  fects  and 
circumstances  are  introduced,  in  grammatical  connection 
with  that  which  must  be  read  for  the  purpose  of  ex- 
plaining the  reference,  the  fiicts  and  circumstances  so 
introduced  are  not  to  be  considered  as  read. 


Dec.  ^,  6. 

^«^'-  JEFFERyS  V.  SMITH. 

Aprils, 

A.,  being,  as  a  f^EORGE  STOKES  was  the  owner  oF  the  Cosdey 
^^u^^*  ®°"  iron-workS}  consisting  of  divers  freehold,  copyhold, 

share  of  ex-  and  leasehold  lands  and  messuages,  with  mines  of  coal 
worfa^wTof  f^  ironstwe,  apd  tbe  engine^,  inj^dhiaery,  and  ^Jock 
the  lands  and  pf  an  inmrraa^tfsr.  Tbi^  prppertjs  wh^ch  WV  ^\i^i(^  ^ 
wwSlhy      a  ipprtgiigerdpht  of  49,600/.,  he  dlvid^  intg  fig^  sbfflpafi 

were  carried  j^j,  of  these  shftr^  h^  in  18  JO,  ^01^  thj-^  fp  /g/f 
on*  afiTeecl. 

for  valuable    Jifrys,  %vo  tx>StevenSf  ^nd  aap  to  TVc^    4  pajT^^rsbip 

to^iiSTto**'  "^^8  *W  ferm^  fiv  ^e  puijppse  pf  c»rry'««  o»  % 

^.  his  interest  tr^de  pf  iroii-ma^^e^s,  States,  Jf^cfifiy  ^tespefis,  and  TicMf 

J^'^iSd"  <JW5m^  ft  d^,  idat^  the  S(|  Ifecmber  1811,  which 

-     !^t!Ji  "^'^i  f^^^^^'  ^^  ^))^  P^^^ff^rsl^ip  fibo^ld  (BOfttyujp  for  tweqfy 

^iS^Llasa"*  .«e  yewrs  from  tbie  a*th  gf  Jifii^  181Q,  and  ^PH^d  hp 

Sftw^rds^he  ^^'^  ^  wder  ^e  canditippp  ther/e  e;cpr^sfi€;d;  Jb#t 

assigned  his  the  «bwes  of  ^  p^rtRer  dyjng  .^uripg  (be  co^nuftQce  pf 

Ji^nStke  ^^  ^^^  ^^^^^  go  te  bis  execjijof*  gf  jdpainiftraft^fs, 

to  the  other  or  to  any  other  person  to  whom  he  should  have  given 

£e  had  with-  ^^  bequeathed  them  ;  that  each  of  the  partners  should 

drawn  from  be  at  liberty  to  sell  and  assign  his  interest  in  the  part- 

and,  when   '  nership,  not  being  less  than  one  eighth  share  of  the 

I  called  on  to      ^hole ;  and  that  none  of  them  should  be  at  liberty  to 

complete  his  «        i  r    t_  .  i  i 

purcnase,  re-     sell  a  smaller  share  of  the  concern,  without  the  consent 

fSSnt'ST   in  writing  of  his  co-partners. 

the  contract  In 

successfully, 

on  the  ground  that  a  good  title  could  not  be  shewn :  Held, 

That  J9.,  as  between  him  and  the  other  partners,  was  to  be  treated  as  a  partner,  and 
was  to  contribute  to  the  partnership  losses,  until  the  time  when  he  gave  notice  of 
his  withdrawal  from  the  concern  and  assigned  his  share : 

Tliat  his  liaUlity  ceased  upon  his  assigning  his  share,  and  giving  notice  to  the 
other  partners  of  hb  withdrawal  from  the  concern : 

That  the  assignment  of  his  share,  though  made  to  an  insolvent  person,  was  not  for 
that  reason  the  less  effectual  in  putting  an  end  to  his  liability : 

That  the  assignee,  not  having  been  acknowledged  a  partner,  or  permitted  to  act 
as  such,  did  not,  by  his  acceptance  of  the  assignment,  incur  any  liabiU^  as  between 
himself  and  the  co-partners. 
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h\  M4rci  1812,  Sickes  wa^  declared  a  bankrupt ;  but 
the  bosiiieaB  contioued  to  be  carried  on  by  his  assignees 
and  the  three  remaining  partners.  In  August  181£| 
Ticidl  assigned  his  share  to  Sievens  and  a  person  of  tbn 
name  of  David  Smith ;  an^,  on  th§  same  4ay»  Steven^  as- 
^gped  to  Smith  one  of  his  original  eighth  shares* 

In  this  QonstitntioB  of  the  prntoership,  the  business  waa 
carried  on  till  June  1818,    Qn  the  1 1th  of  thai  montbat 
me  Guppy  entered  into  ^  written  executory  agfeemeut 
with  Stevens  for  the  purchase  of  bis  three  sisUeendis  of 
the  copcem ;  and,  on  tb^  )9cb  ofJufy  1818,  Gm^  eo.^ 
tered  into  ^  similar  ^r^mdn);  with  the  assignees  q{  Stokes 
for  the  purchase  of  (h^ir  two  eighths.     The  former 
agreen^ntf  i(   subsequently  appeared,  was   made  by 
Guppy  on  behalf  of  himself,  Jefferys^  i^nd  one  Spmt' 
rier^  in  equal  shares ;  the  latter,  on  behalf  of  himself 
pnd  Spurrier.    In  ^pi^h  }t  ^s^  stjpula^  tb^  ^he  in- 
tere^  of  the  purchaser  in  the  (xade  sbpuld  compye^c^ 
from  the  89th  of  ^e  preqediAg  Marfh,    In  Nuvmber 
1818,  an  instrummt  was  cKecpte^,  assigning  to  Guppy 
the  ope  isi;i^teeqth  which  J'Sfferys  acquire^  ^i^der   tb<^ 
agreeipisnt  Qijme  1818,  and  dcclQ|:i|ig  th^t  Quj^y  wai 
to  havi^  all  Uie  jb«eu^  apd  (o  bfar  «U  the  }of5s  which 
uoight  have  ftri^n  fjroi^  if.     Tb^  ^Wh  ^^^^  th^^  cl^^|]ge# 
in  (he  partuership,  w^  Jeffrys^  Smithy  G^ppy,  ai>4  Co..  j 
and,  fyr  ^  cpJ^^id^x^i|^e  peripd^  Gf^py  wd  i^mV  acte4 
as  pfirfDfiTs  in  the  trade.  Thppgh  jS^urrier^s  mp^e  did  i^( 
appear  W  )tbe  ^m,  b^  i^r^ed  in  the  ocu^uct  pf  t))^ 
business,  was  consulted  with  respect  to  it,  ^A^t  f^  i9 
partner,  signed  various  sets  of  resolutions. 

After  9pme  tim^,  it  i^as  ^pfurept  tt^at  the  bp^i^eps 
was  carried  pn  at  a  loss*  0|i  tt^  1^  ^  Janwury 
1^19,  Guppy  agreed  to  assign  his  four  sixteenths  to 
Hodgson;  and,  by  an  agreement  of  the  ISth  December 

1819, 
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1826.  1819)  Hodgson  assigned  two  of  these  sixteenth  shares 
to  Thomas  Richard  Gty^.  On  the  14th  of  December 
1819)  Samuel  Guppy  sent  a  notice  to  Jefferys  that  he  had 
assigned  his  shares»  and  that,  as  to  him,  the  partnership 
was  to  be  at  an  end ;  and,  at  that  time,  the  style  of  the 
firm  was  changed  to  John  Jefferys  and  Co.  On  the 
21st  of  December  1819,  David  Smith  assigned  his 
shares  to  William  Taylor  Smithy  and  notice  of  the  assign- 
ment was  immediately  given.  Jeffetysj  however,  refused 
to  recognise  Hodgsonj  Thomas  Richard  Gtippy,  or 
William  Thomas  Smith  as  partners,  or  to  permit  them 
to  interfere  in  the  concern;  and,  as  the  losses  were 
increasing  from  day  to  day,  he  began  to  take  measures 
for  bringing  the  business  to  a  close.  In  March  1820, 
the  forges  and  mills  ceased  to  be  used ;  and,  in  April, 
all  the  works  were  stopped. 

It  turned  out  that  the  two  executory  contracts,  of 
June  and  Jtdy  1818,  could  not  be  carried  into  execution* 
By  the  agreement  of  the  11th  of  June  1818,*  Steoetis 
was  to  make  out  a  good  title  to  his  three  sixteenth  shares, 
and  to  execute  a  conveyance  of  them  on  or  before  the 
24th  of  June,  1819.  The  title  being  objected  to,  he, 
in  June  1819,  filed  a  bill  for  specific  performance;  and 
a  reference  being  directed  by  the  decree  in  that  suit,  the 
title  was  found  to  be  bad,  and,  at  the  hearing  on  further 
directions,  the  bill  was  dismissed.  Spurrier  and  Guppy^ 
on  the  other  hand,  instituted  a  suit  to  have  the  con- 
tract with  Stokers  assignees  rescinded,  and  succeeded  in 
their  object 

Spurrier^  who  was  a  solicitor,  did  not  interfere  in  the 
details  of  the  management;  but  the  evidence  though 
in  some  points  contradictory,  proved,  on  the  wholes  that 

he 

*  See  Stevens  v.  Gvppy,  ntfra. 
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he  acted  as  h  pflrtner  down  lo  tbe  close  of  the  business.  1M6. 
In  pardcnbr,  on  the  22d  of  Jprii  1880,  he  sent  the 
tMawmg  letter  to  the  derk  of  the  partnership  s — **  I  re- 
quest that  70U  will  cause  the  accounts  of  the  Coseley  iron- 
works to  be  stated  and  balanced  up  to  the  85th  day  of 
March  last,  and  one  copy  thereof  to  be  seiit  to  me. 
The  quarterly  accounts  up  to  Christmas  last,  either  are 
or  ought  to  have  been  stated  and  balanced  long  since. 
I  request  also  to  be  furnished  with  a  copy  of  all  memo* 
randa  of  resolutions  in  regard  to  the  tfilanaigefnent  of 
the  Coseley  iron-works,  which  have  been  entered  by  you 
or  your  order  in  dl6  booksl  of  tbie  s&id  conipaliy  shite 
the  84th  tX  March  1818." 

The  bill  was  filed  in  Naoember  1881,  by  Jeffhys^ 
against  Dcadd  Smithy  Stevens^  the  assignees  of  Stokes^ 
Samud  Guppif^  SputrieTj  Hodgsony  Thomas  Michard 
Giqffiy,  and  William  Thomas  Smith.  It  prayed  a  disso- 
lution of  the  partnership,  an  aCcotint  df  the  partnership 
transactions,  and  various  declarations  which  were  neces- 
sary in  order  to  ascertain  the  rights  and  liabilities  of  the 
difierent  persons  who  had  or  were  alleged  to  have  an 
interest  in  the  partnership.  It  charged  that  the  shares 
had  been  conveyed  to  Hcfdgion,  T.  JR.  Gtippyy  arid 
Wi  T.  Smithy  not  bond  JUky  but  nderely  for  the  purpose 
of  relieving  Samud  Guppy  and  David  Smith  respectively 
from  partnership  liiabilities ;  and  in  the  argument  it  was 
not  denied  that  tbe  assignments  were  made  with  that 
view.  It  was  also  alleged,  and  not  denied,  that  T.  R. 
Gwppy  and  W.  T.  Smith  were  needy  persons,  and  that 
Hodgson  was  not  in  opulent  circumstances.  The  object 
of  the  piainti£P  was  to  compel  the  Defendants,  particu- 
larly Sfurrier  and  Samuel  Chippy^  to  bear  their  share  of 
the  losses  which  had  btea  incurred. 

Vol,  III.  M  The 
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1826*.  .  The  questions  principally  argued  were^  firsty  Whe- 
ther the  acts  done  by  Spurrier  and  Gvfpy^  under  the 
executory  contracts  with  Stevens  and  the  assignees  of 
Stokesy  which  it  ultimately  turned  out  could. not  be  per- 
formedy  constituted  those  two  gentlemen  partners  in  the 
concern,  as  between  them  and  Jefferys:  Secondly,  if 
Gtqfpi/  and  Spurrier  were  partners,  at  what  time  did 
they  respectively  cease  to  be  clothed  with  that  character  ? 
Thirdly,  Did  Hodgson,  T.  R.  Gi^py,  and  R.  Smiih 
incur  any  liability  in  respect  of  the  partnership  ? 

Mr.  ShadweUy  Mr.  Boupellj  and  Mr.  Cooper,  for  the 
Plaintiff. 

Mr.  Sugden  and  Mr.  Bo^e,  for  Spurrier. 

Mr.  Home  and  Mr.  BamiUy,  for  Samuel  Guppy. 

« 
Mr.  Agar,  and  Mr.  Phillitnore,  for  David  Smith. 

Mr.  Pepys,  Mr.  Preston,  and  Mr.  Lovat,  for  other 
parties. 

The  Plaintiff  contended,  that  it  was  a  matter  of  indiffer* 
ence  to  him,  whether  Spurrier  and  Guppy  acqtiired  their 
interest  in  the  partnership  by  a  perfect  or  imperfect  title. 
Stevens  and  the  assignees  o(  Stokes  having  certain  shares, 
which,  by  the  regulations  of  the  partnership,  they  were 
entitled  to  assign,  agreed  to  transfer  them  to  Guppy  and 
Spurrier;  and,  under  that  agreement,  Guppy  and  Spurrier 
entered  into  possession  of  the  shares,  and  exercised  all  the 
rights  of  partners:  thus  by  their  conduct  constituting 
themselves  partners  as  to  Jefferys  in  particular,  and  as 
to  the  world  at  large,  except,  perhaps,  in  so  far  as  any 
question  might  be  raised  between  them  and  their  as- 
signors. 
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s^nois.  What  did  it  avail,  as  to  the  rights  of  Jeffenp  and       1 8fi6. 
other  third  parties,  that  the  assignors  were  unable  to 
make  a  title  to  the  lands  and  hereditaments,  which  formed 
an  important  part  of  the  partnership  property,  so  that 
iSfewfis  failed  in  his  attempt  to  enforce  the  performance  of 
one  of  the  contracts,  and  the  other  contract  was  rescind- 
ed? Spurrier  and  Gtqypy  might  have  declined  to  take  pos- 
session of  the  shares,  or  to  act  as  partners,  till  a  good 
title  was  shewn,  and  till  they  were  assured  that  the  agree- 
ment could  be  completely  carried  into  execution.    They 
did  not  choose  to  adopt  that  course ;  they  interfered  as 
partners,  under  the  executory  contracts ;  they  had  a 
right  to  do  so,  and  Jeffierys  had  no  right  to  exclude  them : 
he  could  not  have  said,  ^^  You  shall  not  be  partners,  till 
every  question  be  settled,  which  can  possibly  be  agitated 
between  you  and  those  from  whom  you  have  purchased." 
Their  answer  would  have  been,  <<  It  is  enough  for  you, 
that  Sieuens  and  the  assignees  of  Stokes  have  entered  into 
an  agreement  with  us,  by  which  we  are  entitled  to  be  con- 
sidered the  owners  of  their  shares,  and  that  we  choose  to 
act  as  such  owners.^  It  is  altogether  a  different  question, 
what  tlie  mutual  rights  may  be  between  Gupj)yand  Spun- 
rier  on  the  one  hand,  and  the  persons  with  whom  they 
contracted  for  the  shares  on  the  other,  as  to  profit  made 
or  loss  sustained  in  the  period  during  which  Gtqyn/  and 
Spurrier  acted  as  partners  under  the  agreements,  which, 
it  18  now  ascertained,  cannot  be  carried  into  execution. 

Spurrier  did  no  act  which  can  be  considered  as  a  deter- 
minadon  of  the  partnership;  he  continued  to  interfere 
as  a  partner,  till  the  works  were  all  stopped.  Guppt^s 
notice  could  not  free  him  from  subsequent  liabilities ; 
for  he  took  no  step  to  have  the  affairs  of  the  partnership 
wound  up ;  and  it  is  fantastical  to  imagine  that  a  large 
concern,  such  as  thb  was,  can  be  brought  to  an  end  at 
any  given  moment    Esdsting  engagements  must  be  ful- 

M  2  filled; 
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1826.  filled ;  nftw  engagements  must  be  entered  into,  ill  otder 
to  bring  die  business  to  a  close  with  as  litde  loss  as  pos- 
sible. Besides,  the  original  artides  (and  it  iadear  diAt 
all  the  parties  considered  themselves  as  acting  under 
those  articles)  stipulated,  that  the  partnership  should 
continue  for  fourteen  years. 

The  assignments  by  Quppy  and  Daoid  Stiuth  could 
not  free  them  from  their  liabilities.  They  were  made  to 
persons  either  insolvent  or  of  no  property,  and  clearly 
for  the  purpose  of  enabling  the  assignors  to  get  rid  of 
their  own  responsibilities.  Can  improper  persons  be  ii^ 
troduced  thus  fraudulently  into  a  partnership  ?  If  the 
assignments  to  Hodgsonj  T.  JR.  Qtgfpy$  and  JV.  71  Smiih 
are  to  exonerate  the  assignors,  then  those  persons  must 
be  liable  as  partners :  if  they  are  not  liable,  the  respon^ 
sibility  must  remain  with  the  assignors  themsdves. 


On  behalf  of  Spurrier  and  Guppy  it  was  said,  that,  as 
the  contracts,  under  which  they  entered  into  possession, 
had  fallen  to  the  ground,  they  were  merely  trustees  for 
the  vendors,  who  were  now  to  be  regarded  as  having 
been  all  along  the  only  persons  interested  in  the  shares* 
The  whole  of  the  transaction,  which  gave  them  for  a 
time  an  apparent  connectioa  with  the  partnership,  was 
now  as  if  it  had  never  been.  While  they  had  the  ap* 
parent  interest  in  the  concern,  they  might  have  been 
liable  to  third  persons;  but,  as  between  themselves  and 
the  partners,  they  were  strangers  to  the  concern.  It 
was  now  certain,  that  they  never  had  any  actual  or  valid 
interest  in  any  portion  of  the  partnership  property.  They 
could  not  have  claimed  any  part  of  the  profits,  if  profits 
had  been  made :  on  what  ground*  then*  could  it  be  said* 
that  they  were  to  be  answerable  for  losses  ?  They  had 
interfered  in  the  partnership ;  but  it  was  on  the  fkith  of 
contracts,  which,  they  expected,  would  be  carried  into 

execution. 
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exetation,  and  which  it  is  now  admitted  are  mere  nul- 
lities. Every  act  done  by  them  had  reftrence  to  these 
Gontiacts ;  and  Jeffgr^  well  knew  in  what  oharacter  they 
interfered.  They  interfered  as  persons  who  meant  to 
be,  and  were  likely  to  become,  partners.  He  might  un- 
questionably have  excluded  them,  until  the  contracts 
were  carried  into  complete  effect ;  he  did  not  exclude 
them,  because  their  interference  could,  in  no  event,  occa- 
sion to  him  disadvantage  or  inconvenience. 

At  the  date  of  the  contracts  in  June  and  My  1818, 
SUvens  and  the  assignees  of  Stokes  were  subject  to  all  the 
partnership  liabilities.  They  remain  liable.  In  what 
respect,  then,  is  the  situation  of  the  Plaintiff  altered  for 
the  worse  by  the  transaction  with  Spurrier  and  Gvppy  T 
These  gentlemen  must  be  considered  throughout  as 
merely  representing  the  real  owners  of  the  shares :  and 
there  is  no  reason  why  the  Plaintiff  should  acquire,  from 
tbdr  contracts  with  other  persons,  rights  against  them, 
which  those  other  persons  could  not  enforce.  For  the 
purpose  of  the  present  suit,  the  Plaintiff  cannot  stand 
in  a  better  situation  than  Stevens  and  the  assignees  of 
Stokes. 

Stevens  and  the  assignees  of  Stokes^  since  the  con- 
tracts of  sale  are  at  an  end,  must  be  considered  as 
having  continued  partners;  and  if  they  continued 
partners,  how  could  Chippy  and  Spurrier  also  be  partners 
in  respect  pf  the  same  shares  ? 

The  interference  of  those  gentlemen  wto  under  the 
agreement  of  June^  1818 :  and  if  they  are  to  be  partners, 
it  can  be  only  to  the  Extent  of  the  shares  which  they 
were  to  take  under  that  agreement,  namely,  each  one 
^xteenth. 

MS  At 
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1 827*  At  all  events,  the  partnership,  from  the  time  otSieven^B 

bankruptcy,  must  have  been  a  partnovhip  dissolaUe  at 
pleasure ;  therefore,  it  was  terminated  as  to  Chg^py  by 
the  notice  of  the  1 1th  Dec.  1819 ;  and  being  t^inated 
as  to  one,  it  must  have  been  at  an  end  as  to  all,  unless  a 
new  agreement  can  be  shewn  to  have  been  entered  into 
by  the  remaining  partners. 

The  suit  is  likewise  faulty  in  form ;  for  the  bill  asks 
an  account  of  the  transactions  of  three  or  four  diflRsrent 
partnerships. 


AprU  s.  The  Master  <^  the  Rolls. 

It  has  been  contended  on  the  part  of  Gupin/  and 
Spurrier^  that  they  cannot  be  considered  as  partners^ 
though  they  acte'd  as  such.  To  support  this  view  of  the 
case,  it  is  argued  that  they  entered  into  the  contract  with 
Stevens  on  the  assumption  that  he  could  make  out  a 
good  tide  to  the  property ;  that  a  similar  understanding 
existed  as  to  their  agreement  with  the  assignees  of 
Stokes  i  and  that,  no  title  having  been  made  out,  the 
parties  not  being  in  a  situation  to  fulfil  the  contract^ 
and  the  transaction  being  by  that  means  at  an  end, 
Gigofpy  and  Spunier  must  be  considered  all  along  to  have 
been,  and  to  have  been  acting  as,  trustees  for  the  per- 
sons interested  in  the  property.  As  between  Guppy 
and  Spurrier  on  the  one  hand,  and  Stevens  and  the  as- 
signees of  Stokes  on  the  other,  that  might  be  a  good  ar- 
l^ument;  but  Jefferys  has  nothing  to  do  with  the  relative 
situation  in  which  those  parties  placed  themselves  with 
respect  to  each  other.  Stevens  possessed  an  interest  in 
the  concern;  so  did  the  assignees;  they  entered  into 
arrangements  with  Spurrier  and  Guppy ;  and  in  conse- 
quence of  those  arrangements.  Spurrier  and  Giqfpy  were 
pot  in  possession  of  the  partnership  property,  and 

COIH 
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oootinued  in  it»  acting  as  partners  with  J^ffhys.    The  1827. 

neoessary  consequence  is^  that  Jefferys  is  entitled  to  con-  -   -  ^ 

sider  them  as  partners  liable  to  him  for  their  proportion  «. 

of  the  debts  of  the  partnership.  •Smith. 

If  those  individuals  were  partners,  and  were  liable  to 
contribute  to  the  payment  of  the  debts,  the  next  question 
18^  to  what  period  did  they  continue  to  be' partners.  By 
the  bankruptcy  of  Stokes^  there  was  an  end  of  the  original 
partnership,  which  was  carried  on'  under  the  stipulations 
of  the  deed  of  December  1811.  However,  the  assignees 
and  the  three  remaining  partners  chose  to  continue  the 
business;  and  they  might  have  continued  it  either  on 
the  footing  of  that  deed  or  any  other  footing  which  they  , 
might  mutually  agree  on.  It  would  seem  as  if  no  ex- 
press agreement  had  been  come  to  on  the  subject ;  but 
they  appear  to  have  considered,  that  they  were  acdng 
according  to  the  stipulations  *  and  provisions  *  of  that 
deed :  and  in  assigning  their  shares  from'  time  to  time, 
and  doing  other  acts,  they  had  those  provisions  and 
stipulations  in  view.  In  this  state  of  things,  it  is' clear 
that,  up  to  December  1819,  Jeffhys  had  no  reason  to  be- 
lieve that  Spurrier  and  Guppy  were  not  partners,  or  that 
David  Smith  was  not  a  partner.  In  Jannary  1819, 
Gwppy  assigned  all  his  interest  in  the  Coseley  iron  works 
to  Hodgson ;  and,  on  the  11th  o{  December  1819,  he  gave 
notice  to*  JeffhySf  that  he  had  parted  with  his  interest, 
and  that  be  was  no  longer  to  be  considered  a  partner. 
Shortly  afterwards,  David  Smith  assigned  his  interest  to 
William  Taylor  Smithy  and  gave  a  similar  notice.  Jefferys 
refused  to  treat  these  notices  as  a  dissolution,  or  to  accept 
the  persons,  to  whom  the  shares  of  Guppy  and  Smith 
had  been  assigned,'  as  partners  in  lieu  of  the  assignors^ 
But  was  it  in  his  power  to  prev^t  the  partnership  from 
being  so  dissolved  ?  I  am  of  opinion,  that,  from  the 
11th  oi December  \%l9y  Gtippy  ceased  to  be  a  partnef. 

M  4  It 
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It  98  not  dear  1^  Gt^jpy  ynigbt  not  at  Wf  ^e  ^9 
got  rid  of  1^6  ^ability  by  a  mere  noti|» ;  fo^f  9  o^w  part? 
pership  having  beep  forinedt  what  was  there  to  hifufer 
any  uidividaal  from  retiring  frpm  it  whenlti^  plea^^d? 
But,  even  if  that  were  not  so,  there  was  here  an  actual 
assignment  of  Gtg^s  interest  to  Hodgson, 

It  is  said  that  the  assignpient  was  colourable ;  thajt  i^ 
that  it  was  made  for  the  sak^  of  securing  the  assignor 
from  future  liability.  Suppose  he  made  it  with  that  view, 
he  had  a  right  so  to  protect  himself  from  future  Uabili^. 
It  is  alleged  that  the  assignee  was  not  a  responsible  per- 
son. Let  it  be  so;  Guppj/f  for  the  purpose  of  securing 
himself,  had  a  right  to  assign  to  a  person  not  responsible* 
The  only  ground  of  objection  would  be,  that,  though 
there  was  an  assignment  in  form,  there  was  an  under- 
standing between  tfie  parties  that  the  assignee  should  be 
a  trustee  for  the  assignor.  Here  there  is  no  pretence  for 
such  a  supposition.  I  must  hold  therefore,  that,  at  all 
events,  the  assignment,  coupled  with  the  notice,  freed 
Gig[fpy  from  future  liability* 

The  same  observations  apply  to  the  case  of  Daoid 
Smith.  Therefore,  in  December  1819,  Guppjfexkdi  Dam^ 
Smith  ceased  to  b^  partners  in  the  concern. 

Spurrier  continued  a  partner.  It  ipras  in  his  power  to 
have  put  an  end  to  the  partnership  at  any  moment,  so 
far  as  regarded  him.  His  course  would  have  been,  to 
have  given  a  notice  that  he  would  withdraw  from  the 
concern:  he  gave  no  such  notice;  and  be  appears  to 
have  ac^d  as  a  partner  down  to  the  time,  when,  the 
concern  was  brought  to  an  end  and  the  works  stopped. 

It  appears,  indeed,  that,  after  Guppy  had  given  his 
notice  of  retiring  from  the  partnership^  Spurrier  had 

some 
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lome  oopFenatioQ  about  stopping  the  furnace  on  trhick 
oscftsfpQ  h^  staCedt  that  it  would  be  better  to  give  up  the 
works  than  to  carry  tbem  op  at  ^  loss ;  tfa^  be  plaoed 
no  confidenoe  in  Jeffiry^y  and  was  pot  on  good  terms 
with  him ;  and  that  he  objected  to  the  change  which  was 
made  in  the  firm  after  Qtqffg^s  retirement.  But  merely 
to  object  is  not  enough ;  and  the  evidence  before  me  (par- 
ticularly a  letter  in  which  he  asks  for  the  accounts  of  the 
copcem  to  March  1820)  brings  me  to  the  conclusion, 
that  he  considered  himself  a  partner  subsequent  to  that 
time. 

It  is  impossible  to  charge  the  person  to  whom  Daidd 
SmUi  assigned  his  interest  as  a  partner  in  this  concern ; 
fi>r,  after  the  assignment,  Jffferyt  woqid  not  consent  to 
allow  the  assignee  to  act  as  a  partner;  Qud,  vhen  he.ap- 
plied  to  be  admitted  to  the  works,  admission  was,  by 
J^eryis  direction,  refused  to  him.  Now  that  the  conn 
cem  has  turned  out  to  be  a  losing  one^  t/g^^  cannot 
s^,  that  the  individual,  towards  whom  he  so  acted,  is  to 
bfii  considered  a  partner*  The  same  observations  apply 
tQ  Hodgxm  and  T.  R.  Gtqgpy^. 


The  decree  was  to  the  following  effect :  *'  His  Honor 
doth  declare  that  the  Defendants  JViUiam  Spurrier  and 
Samuel  Guppy  became  and  were  partners  with  the  Plain'* 
tiff  and  the  Defendant  David  Smithy  in  the  concern  called 
the  Coseley  iron-works ;  and  that  the  Defendant  William 
Spurrier  and  5.  Guppy  became  and  were  such  partners, 
under  and  by  virtue  of  the  agreements  of  the  11th  of 
June  1818  and  9th  otjuly  1818;  and  that  the  Defend- 
ant  William  Spurrier  continued  and  was  such  partner  at 
the  time  of  stopping  the  said  works :  and  His  Honor 
doth  declare  also  that  the  said  S.  Guppy  continued  snch 
partner  down  to  the  ISth  day  of  December  1819,  and 

that 
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1827.  that  the  said  Defendant  JDavid  Smiith  continued  and  wad 
a  partner  in  the  same  concern  down  to  the  22d  day  of 
December  18 IP."  The  decree  next  directed  an  account 
of  all  dealings  and  transactions  in  respect  of  the  con- 
cem»  *^  from  the  28th  day  of  March  1818  (frdm  which 
timcy  under  the  said  agreements,  Spurrier  and  Ckgofiy 
were  to  be  entitled  to  the  benefit  of  the  concern,  in 
respect  of  the  shares  contracted  for  by  the  agree- 
ments, but  without  prejudice  to  the  question  to  whom 
the  profits,  in  respect  of  the  said  shares  between  the  28th 
of  March  1818  and  the  dates  of  such  respective  agree- 
ment, belong,  as  between  Spurrier  and  Guppy^  and  the 
assignees  of  Stokes  and  Stevens)  down  to  the  ISth  of 
December  1819,  and  from  the  ISth  of  December  1819 
to  the  22d  day  of  December  1819,  and  from  the  22d  day 
of  December  1819  down  to  the  stopping  of  the  sud 
works."  Directions  were  likewise  given  for  taking  other 
necessary  accounts ;  for  the  sale  of  the  property ;  and  for 
ascertaining  what  had  become  due  to  or  from*  the  Plain- 
tiff and  the  Defendants  during  the  time  they  were  part- 
ners in  the  concern.  The  bill  was  dismissed  as  against 
the  assignees  of  Stokes^  so  far  as  it  sought  to  make 
them  liable  as  partners. 

Reg.Lib.  1826.A.24fi8. 
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1886. 

I8f0. 
Jif/y  19,  SO. 

STEVENS  0.  GUPPY.  -De^s.s. 

1898. 

nnHE  object  of  this  salt  was  to  enforce  the  perform-      -^prii  is. 

•^   ance  of  the  contract  of  the  11th  of  June  1818,  Apurchawrof 
,.••,.  ■  •hare  m  a 

which  has  been  mcidentally  mentioned  in  the  case  of  co-pi^oership 

Jefferys  v.  Smith.    That  agreement  was  in  the  follow-  ^t  widvc^ 

ing  words :  —  jections  to  the 

title  by  taking 
possession  of 
"  WUUam  Stevens  agrees  to  sell,  and  Samuel  Guppy  the  property 

agrees  to  purchase,  the  said  JVilUam  Steven^s  three  six-  partner,  when 

teenth  shares  in  the  Coseley  iron-works,  including  the  free-  J^pdatcrSbat 

hold,  leasehold  and  copyhold  lands,  buildings,  mines,  mi-  a  good  title 

nerals,  and  all  furnaces,  forges,  mills,  machinery,  imple-  \^^  sMdfied 

ments,  tools,  cattle,  stock  of  iron,  coals,  iron-stone,  lime-  future  day, 

stone,  cokes,  and  all  other  property,  moveable  and  immove-  to  have  been 

able,  belondns  to  the  said  concern,  of  and  to  which  he  the  the  intention 

.  ®    ^  of  the  parties 

said  WtUiam  Stevens  is  possessed  and  entitled,  jointly  that  the  pur- 

with  J(^  Jeffetysj  David  Smith,  and  the  assignees  of  •J^^J^I*''* 
George  Stokes  a  bankrupt,  except  only  his  three  sixteenth  and  before 
parts  of  such  debts  as  were  due,  or  owing  to  the  said  the  possession, 
concern  on  the  28th  of  March  last,  for  the  sum  of  8000/.,      ^e  vendor 
free  from  all  incumbrances  or  liabilities  affecting  the  same  a  co-partner- 
three  sixteenth  shares,  which  the  said  William  Stevens  is  i^'^  ^"Jl""* 

filed  a  bill 

to  pay,  or  allow  the  said  Samuel  Guppy  to  deduct  and  against  the 
retain  out  of  the  said  purchase-money  of  8000/.  All  debts  g^^^p^^ 

due  and  owing  to  the  said  concern  up  to  the  28th  of  session,  cbarg* 

Tk/r      -L   ins  that  he 
-Mi^'-^A  had  grossly 
mismanaged 
the  pruperty  and  destroyed  its  value,  and  prayins  that  he  might  be  declared  to  have 
accepted  the  title,  and  might  be  decreed  to  perform  the  contract  specifically;  the 
Court  was  of  opinion  that  the  title  had  not  been  accepted,  and,  as  a  good  title  was 
not  shown,  a  specific  performance  could  not  be  decreed: 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could  be  directed 
as  to  the  aefendant's  possession  and  management  of  the  property,  with  a  view  to 
ascertain  whether  any  and  what  sum  ought  to  be  paid,  or  compensation  made,  by 
him  to  the  plaintiff 
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ISM.  March  last,  the  said  William  Stevens  is  to  retain  his  pro- 
portion of;  and  he  is  to  bear  and  pay  his  proportion  of 
.  all  debts  and  liabilities,  which  the  said  concern  owes  and 
was  subject  to  on  the  SSth  q( March  hist:  but  the  said 
Samuel  Guppy  is  to  receive  and  pay  three  sixteenth  parts 
of  all  debts  contracted  with  or  by  the  said  conceim,  since 
the  28th  of  March  lapt  William  StevenSf  on  or  before 
the  24th  of  June  ^^next*/'  at  his  own  expense,  is  to  deduce 
a  good  title  to  the  premises  hereby  contracted  ibr,  and 
to  convey,  assign,  and  surrender  the  same  to  the  said 
Samuel  Gupptfj  free  from  incumbrances,  except  rent  and 
royalties  which  the  said  lands  and  mines  are  subject  to 
and  shall  have  become  due  since  the  28tb  of  March  last ; 
and  die  said  Samuel  Guppy  is  to .  p^iy  the  e^qpense  of  the 
C(mveyance3|  assignments,  and  surrenders  to  himself  of 
the  said  premises  contracted  for,  except  such  fines  on  the 
surrender  of  the  copyhold  property,  a^may  become  due 
to  the  lord  or  lords  of  the  manors  respectively,  wherein 
such  copyhold  property  is.  The  said  William  Steven^ 
engages,  that  the  accpunts  of  debts  contracted  with,  and 
by  the  said  concern,  since  the  28th  of  March  lash  are 
correctly  stated  in  the  books  of  th^  said  partnership 
concern.  The  balance  of  the  purchase-money  to  be  paid, 
as  soon  as  a  good  title  can  be  effected,  the  incumbrances 
aqd  liabilities,  and  conveyances,  assignments,  and  sur- 
renders as  aforesaid  made,  in  ^e  said  Samuel  Guppjf^ 
bill  or  Inlls  in  London,  at  three  calendar  mon^s  after 
date,  and  to  be  dated  at  that  time." 

At  the  foot  of  the  agreement  was  the  following  memo- 
randum, showing  the  mode  in  which  the  price  was  esti- 
mated:— 


For 

*  The  word  ^  next"  was  in    of  the  memorandum  which  was 
the  bill;  it  was  not  in  the  copy    produced  in  court. 
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For  thvee  riTHonthi  of  tbe  CoMfay  iron-Works,  1M6. 

3%0Q0L         -  .  -  *   j^6,000  g^;*/ 

For  three  aaxteentha  of  stock  in  tradoi  S9OSBL       1 ,500  «* 

F<Nr  die  profits  of  the  three  sixteenths,  since  0«rr¥» 
La^^y        -        -     .           -            ^             600 


j^8,000 


SiefDem^  immediately,  with  the  priviQr  of  the  other 
oo^partnecB^  retired  from  the  condem,  and  gave  posses-; 
sion  of  his  shares  to  Gft^^y,  who  acted  as  the  owner  and 
oondacted  the  business  in  the  manner,  and  until  the  time;, 
aM>re  partiouhurly  mentioned  in  the  report  of  Jeffbys  ▼• 
Smitks 

In  Jime  ISI99  Sievens  filed  bts  bill  for  specific  per- 
formance, and  it  was  amended  in  June  1820.  He  had 
been  induced,  he  said,  to  admit  Quppy  into  the  possession 
of  the  shares^  in  codsequence  of  his  having  promised  to  pay 
the  pnrchase*4nonqr  immediately.  Many  requests,  he 
allied,  had  been  made  to  the  Defendant  specifically  to 
perform  his  agreement,  ''or  otherwise  to  let  him  the  Plain- 
dff  into  the  possession  of  his  three  sixteenth  shares  of  the 
partnership  concern,  estates,  and  property :"  and  he  in- 
sisted that  the  Defendant,  by  continuing  to  act  as  the 
owner  of  the  shares  and  as  a  partoer,  had  accepted  the 
tide.  The  bill  charged  that  Quppy  and  his  partners  had 
first  mismanaged,  and  then  put  an  end  to,  the  business, 
and  that  they  had  removed  firom  off  the  premises  all  or 
the  greater  part  of  the  moveable  machinery,  implements, 
and  stock  in  trade ;  that»  by  such  conduct,  the  co-part* 
nership  concern  had  been  ruined  or  greatly  deteriorated, 
and  rendered  of  much  less  value  than  when  the  Plaintiff 
relinquished  possession  to  Guppy;  that  the  established 
connections  of  the  co-partnership  with  numerous  highly 
respectable  customers  had  been  thereby  lost,  so  that^ 

even 
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IftSSl  even  if  the  iron-works  oonld  be  restored  to  tke  state 
in  which  they  wer^  when  Guppjf  entered  into  possession^ 
yet  it  would  be  impossible  to  recoyer  the  old  established 
connections  with  the  former  customers.  The  prayer  was, 
that  Samuel  Guppy  might  be  declared  to  have  waived 
all  objections  to  the  title  to  the  shares,  and  might  be 
decreed  specifically  to  perform  the  agreement,  and  that, 
in  the  mean  time,  he  might  be  directed  to  pay  the  pur- 
chase-money into  court ;« or  otherwise,  that  a  proper 
person  might  be  appointed  as  a  receiver  or  manager,  to 
collect  the  rents,  issues,  and  profits  of  the  shares  of  ^ 
partnership  concern  so  contracted  to  be  sold,  and  to 
manage  the  same ;  and  that  the  Defendant  might  be 
restruned  from  interfering  or  meddling  with  the  shareSy 
or  with  the  rents,  profits,  and  produce  thereof.  It  con- 
cluded with  the  common  form  of  words,  asking  relief 
generally. 

Ouppy^  by  his  answer,  admitted  the  agreement,  and 
stated  that  he  had  always  been  willing  to  perform  it,  if  a 
good  title  were  shown,  but  that  no  abstract  had  ever  beoi 
delivered  to  him.  He  denied  that  he  had  ever  promised 
to  pay  the  purchase-money  before  the  tide  was  perfected, 
or  that  possession  had  been  given  him  in  consequence  df 
any  such  undertaking  on  his  part  He  stated  that  he  had 
assigned  one  of  the  three  shares  to  Spurrier,  and  the 
other  two  to  Hodgson,  who  had  since  transferred  them 
to  T.  M.  Guppy  ;  and  that  the  latter  was  unable  to  pay 
for  them,  and  would  willingly  restore  them  to  the  Flainr 
tifi.  He  denied  that  he  had  been  accessary  to  any  mis- 
management of  the  property,  or  that  he  had  received 
any  part  of  the  rents,  issues,  and  profits  of  the  shares 
which  were  the  subject  of  the  contract :  on  the  contrary^ 
the  partnership  had  become  indebted  to  him  during 
the  period  of  his  connection  with  it ;  and  he  submitted, 
whsther  he  could  be  considered  a  partner,  except  in 

rdatioD 


The  Plaintifif  appealed,  first,  from  the  decree  directing 
a  reference  of  title,  and,  afterwards,  from  the  decree 
made  on  further  directions* 

Mr.  Heald  and  Mr.  Lovat^  for  the  appellant 

I. — At  first,  Guppy  could  not  have  been  compelled 
to  take  the  property,  if  the  title  was  defective ;  but  he 
has  chosen  to  enter  into  possession,  before  a  good  title  was 
shown ;  he  has  dealt  with  the  property  as  owner ;  its 
value  has  been  diminished ;  while  in  his  hands,  it  has,  to 
a  certain  extent,  ceased  to  exist :  can  he  now  say,  that, 
unless  a  perfect  title  is  deduced,  he  is  not  pay  his  pur- 
chase-money? The  agreement  did  not  authorise  him  to 
take  possession,  or  to  do  any  acts  of  ownership.  In  taking 
possession,  he  accepted  the  title.  It  is  true  that  no^ 
abstract  had  been  delivered ;  but  a  purchaser  may  do 
acts  which  will  preclude  him  from  objecting  to  the  title, 
whether  an  abstract  has  been  delivered  or  not ;  though, 
undoubtedly  a  slighter  circumstance  will  amount  to  a 

-  waiver 


CASES  IN  CHANCERY.  175 

relation  to  the  creditors  of  the  concern.   He  was  wiUihg        1626. 
and  desirous,  he  said,  to  give  up  the  possession  of  the 
shares  to  ^e  Plaintiff;  but  the  latter  refused  either  to 
resume  the  possession,  or  to  make  out  a  title. 

The  Plaintiff  entered  into  evidence^  to  prove  the  dete- 
rioration and  destruction  of  the  businesss,  and  the  active 
interference  of  Guppy  as  a  partner. 

At  the  hearing,  the  Vice-Chancellor  directed  the 
usual  reference  of  titie. 

It  turned  out  that  the  title  was  defective ;  and,  at  the 
hearing  on  further  directions,  the  Vice-Chancellor  db- 
the  bill  with  costs. 


^efi  GASES  JN  CUANCEEY. 

1897.  It  JB  Bpt  dear  if^  G^ffigy  rniglit  QOt  at  my  time  ^9 
got  rid  of . 1^6  lM>Uity  by  a  ^ere  notipe ;  fc^,  9  o^w  {mu^t 
persbip  living  b^ep  formed,  i)rba(  was  tb^e  to  bio^er 
any  individual  from  retiring  frpm  it  iji^bw^  plea^dZ 
But,  even  if  that  were  not  so,  there  was  here  an  actual 
a«signniei>t  of  Gi^t^s  interest  fQ  Hodgson. 

It  is  s^  that  the  assigi^pent  was  colourable ;  that  i^ 
that  it  was  made  for  the  sak^  of  secoripg  the  iissigaor 
from  future  liability.  Suppose  he  made  it  with  that  view, 
he  had  a  right  so  to  protect,  himself  from  future  liabilityt 
Jt  is  alleged  that^the  assignee  was  not  a  responsible  per- 
son. Let  it  be  so;  Guppjf^  for  the  purpose  of  securing 
himself,  had  a  right  to  assign  to  a  person  not  responsible* 
The  only  ground  of  objection  would  be,  that,  though 
there  was  an  assignment  in  form^  there  was  an  under- 
standing between  t|ie  parties  that  the  assignee  should  be 
a  trustee  for  the  assignor.  Here  there  is  np  pretence  for 
such  a  supposition.  I  must  bold  therefore,  that,  at  all 
events,  the  assigpment,  coupled  with  the  notice,  freed 
Gtg^  from  future  liability. 

The  same  observation^  <^PPly  ^  ^e  case  of  David 
Smith.  Therefore,  in  December  1819,  Guppy  and  Z>avi4 
Smith  ceased  to  b^  partners  in  the  concern. 

Spurrier  continued  a  partner*  It  i^as  in  his  power  to 
have  put  an  end  to  the  partnership  at  any  moment,  so 
far  as  regarded  him.  His  course  would  have  been,  to 
have  given  a  notice  that  he  would  withdraw  from  the 
concern:  he  gave  no  such  notice;  and  he  appears  to 
'  have  ac^  as  a  partiier  dowp  to  the  time,  when,  the 
concern  was  brought  to  an  end  and  the  works  stopped. 

It  appears,  indeed,  that,  after  Gfti/^  had  given  his 
notice  of  retiring  from  the  partnership,  Spurrier  had 

some 
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9ome  oonvenation  about  stopping  tbe  funiaceg,  on  trfaick 
O0Ci»ion  hfi  stated,  tbat  it  woqjd  be  better  to  give  up  the 
works  than  to  earry  them  op  at  a  loss ;  thiit  he  plaoed 
no  oonfidenoe  in  Jeffkryf^  and  was  not  on  good  terms 
with  bim ;  and  that  he  objected  to  the  change  which  was 
made  in  the  firm  after  Quppff%  retirement*  But  merely 
to  ofcjject  is  not  enough ;  and  the  evidence  before  me  (par<* 
ticuJarly  a  letter  in  which  he  asks  for  the  accounts  of  the 
ooQcem  to  March  1820)  brings  me  to  the  conclusion, 
that  he  considered  himself  a  partner  subsequent  to  that 
time. 

It  is  impossible  to  charge  the  person  to  whom  DaM 
Smiti  assigned  his  interest  as  a  partner  in  this  concern ; 
ibr,  after  the  assignment,  Jgffin^  would  not  consent  to 
allow  tbe  assignee  to  act  as  a  partner ;  4nd»  when  he.ap- 
plied  to  be  admitted  to  the  worksi  admission  was,  by 
J{fferys^s  direction,  refused  to  himt  Now  that  the  con-; 
cem  has  turned  out  to  be  a  losing  one,  Jeffhys  cannot 
s^y,  that  the  individual,  towards  whom  he  so  acted,  is  to 
be.  .considered  a  partner.  The  same  observations  apply 
to  Hodgson  and  T,  JR.  Gtg^p. 


The  decree  was  to  the  following  effect :  **  His  Honor 
doth  declare  that  the  Defendants  WUliam  Spurrier  and 
Samuel  Guppy  became  and  were  partners  with  the  Plain-* 
tiff  and  the  Defendant  2)az;i^  Smithy  in  the  concern  called 
the  Coseley  iron-works ;  and  that  the  Defendant  William 
Spurrier  and  5.  Guppy  became  and  were  such  partners, 
under  and  by  virtue  of  the  agreements  of  the  11th  of 
June  1818  and  9th  ofjuly  1818;  and  that  the  Defend- 
ant William  Spurrier  continued  and  was  such  partner  at 
the  time  of  stopping  the  said  works :  and  His  Honor 
doth  declare  also  that  the  said  5.  Guppy  continued  such 
partner  down  to  the  ISth  day  of  December  1819,  and 

that 
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1827*  that  the  said  Defendant  Dadd  SnUth  continued  and  watf 
a  partner  in  the  same  concern  down  to  the  22d  day  of 
December  1819."  The  decree  next  directed  an  account 
of  all  dealings  and  transactions  in  respect  of  the  con- 
cern, <<  from  the  28th  day  of  March  1818  (fr6m  which 
time,  under  the  said  agreements,  Spurrier  and  Oig^py 
were  to  be  entitled  to  the  benefit  of  the  concern,  in 
respect  of  the  shares  contracted  for  by  the  agree- 
ments, but  without  prejudice  to  the  question  to  whom 
the  profits,  in  respect  of  the  said  shares  between  the  28th 
of  March  1818  and  the  dates  of  such  respective  agree- 
ment, belong,  as  between  Spurrier  and  Gvppy^  and  the 
assignees  of  Stokes  and  Stevens)  down  to  the  ISth  of 
December  1819,  and  from  the  ISth  of  December  1819 
to  the  22d  day  oi  December  1819,  and  from  the  22d  day 
of  December  1819  down  to  the  stopping  of  the  said 
works/'  Directions  were  likewise  given  for  taking  other 
necessary  accounts ;  for  the  sale  of  the  property ;  and  for 
ascertaining  what  had  become  due  to  or  from*  the  Plain- 
tiff and  the  Defendants  during  the  time  they  were  part- 
ners in  the  concern.  The  bill  was  dismissed  as  against 
the  assignees  of  StokeSf  so  &r  as  it  sought  to  make 
them  liable  as  partners. 

Reg.  Lib.  1826.  A.  2448. 
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1886. 

IBM. 
July  19,  20. 

STEVENS  ».  GUPPY.  lieci^s.i, 

18S8. 

riiriE  object  of  this  suit  was  to  enforce  the  perform-      '^pni  16. 

-■•    ance  of  the  contract  of  the  11th  of  June  1818,  ApurchMerof 
, .  1    ,        ,  ,  •  share  in  a 

which  has  been  incidentally  mentioned  in  the  case  of  co-paHDcrship 

jErrEKYS  V.  SMira.    That  agreement  was  m  the  follow-  ^o" ^vcX 

ing  words :  —  jections  to  the 

title  by  taking 
possession  of 

**  William  Stevens  agrees  to  sell,  and  Samuel  Guppy  the  property 

agrees  to  purchase,  the  said  mUiam  Stevens^s  three  six-  partner,  when 

teenth  shares  in  the  Cosdey  iron-works,  including  the  free-  ^  *f  t^^Shat 

hold,  leasehold  and  copyhold  lands,  buildings,  mines,  mi-  a  good  title 

nerals,  and  all  furnaces,  forges,  mills,  machinery,  imple-  L^^  sMdfied 

ments,  tools,  cattle,  stock  of  iron,  coals,  iron-stone,  lime-  future  day, 

stone^  cokes,  and  all  other  property,  moveable  and  im  move-  to  have  b^n 

able,  belonirinfi;  to  the  said  concern,  of  and  to  which  he  the  thp  intention 

.  ®    ®  of  the  parties 

said  William  Stevens  is  possessed  and  entitled,  jointly  that  the  pur- 

with  J(Jm  Jeffhys,  David  Smith,  and  the  assignees  of  jJ^^J^"''* 

George  Stokes  a  bankrupt,  except  only  his  three  sixteenth  and  before 

parts  of  such  debts  as  were  due,  or  owing  to  the  said  theposMssiOT. 

concern  on  the  28th  o( March  last,  for  the  sum  of  8000/.,      '^^  vendor  I 

free  from  all  incumbrances  or  liabilities  affecting  the  same  «  co-partner- 

three  sixteenth  shares,  which  the  said  WiUiam  Stevens  is  •?!'?,  **"S"«» 

filed  a  bill 

to  pay,  or  allow  the  said  Samuel  Guppy  to  deduct  and  against  the 
retain  out  of  the  said  purchase-money  of  8000/.  All  debts  E2^|jj|^|!^ 

due  and  owing  to  the  said  concern  up  to  the  28th  of  session,  chaig* 

Tk/r      L   IDS  that  he 
-M^rcA  had  grossly 

mismanaged 
the  pfupei'ty  and  destroyed  its  value,  and  praying  that  he  might  be  declared  to  have 
accepted  the  title,  and  might  be  decreed  to  perform  the  contract  specifically;  the 
Court  vas  of  opinion  that  the  title  had  not  been  accepted,  and,  as  a  good  title  was 
not  shown,  a  specific  performance  could  not  be  decreed:    , 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could  be  directed  i 

as  to  the  defendant's  possession  and  management  of  the  property,  with  a  view  to 
ascertain  whether  any  and  what  sum  ought  to  be  paid,  or  compensation  made,  by 
him  to  the  plaintiff 
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filled ;  n^w  eogagements  muit  be  enieved  intD,  in  otder 
to  bring  the  business  to  a  dose  with  as  litde  loss  as  pos- 
sible. Besides,  the  original  articles  (and  it  iadiear  that 
all  the  parties  considered  themselves  as  acting  under 
those  articles)  stipulated,  that  the  partnership  should 
continue  for  fourteen  years. 

The  assignments  by  Ouppy  and  Dadd  Smith  coold 
not  free  them  from  their  liabilities*  They  were  made  to 
persons  either  insolvent  or  of  no  property,  and  clearly 
for  the  purpose  of  enaUing  the  assignors  to  get  rid  of 
their  own  responsibilities.  Can  improper  persons  be  ii%- 
troduced  thus  fraudulently  into  a  partnership  ?  If  the 
assignments  to  Hodgsonj  T*  22.  Qtgfpy,  and  fV.  71  SbnUh 
are  to  exonerate  the  assignors,  then  those  persons  most 
be  liable  as  partners :  if  they  are  not  liable,  the  respon- 
sibility must  remain  with  the  assignors  themselves. 

On  behalf  of  Spurrier  and  Guppy  it  was  said,  that,  as 
the  contracts,  under  which  they  entered  into  possession, 
had  fidlen  to  the  ground,  they  were  merely  trustees  for 
the  vendors,  who  were  now  to  be  regarded  as  having 
been  all  along  the  only  persons  interested  in  the  shares* 
The  whole  of  the  transaction,  which  gave  them  for  a 
time  an  apparent  connection  with  the  partnership,  was 
now  as  if  it  had  never  been.  While  they  had  the  ap* 
parent  interest  in  the  concern,  they  might  have  been 
liable  to  third  persons;  but,  as  between  themselves  and 
the  partners,  they  were  strangers  to  the  concern.  It 
was  now  certain,  that  they  never  had  any  actual  or  valid 
interest  in  any  portion  ofthe  partnership  property.  They 
could  not  have  claimed  any  part  of  the  profits,  if  profits 
had  been  made :  on  what  ground,  then^  could  it  be  said« 
that  they  were  to  be  answerable  for  losses  ?  They  had 
interfered  in  the  partnership;  but  it  was  on  the  foith  of 
contracts,  which,  they  expected,  would  be  carried  into 

execution. 
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aeaakfOf  and  whidi  it  is  now  admitted  are  mere  nul-  18S6. 
litiee.  Every  acl  done  by  tbem  had  reffiraice  to  these 
oontncts;  and  Jeffny%  well  knew  in  what  oharacter  they 
interfered.  They  interfered  as  persons  who  meant  to 
be,  and  were  likely  to  beeome,  partners.  He  might  un- 
questionably have  excluded  them,  until  the  contracts 
were  carried  into  complete  effect;  he  did  not  exclude 
them,  because  their  interference  could,  in  no  event,  occa- 
sion to  him  disadvantage  or  inconvenience. 

At  the  date  of  the  contracts  in  June  and  Jcil^  1818, . 
Stevens  and  the  assignees  of  Stokes  were  subject  to  all  the 
partnership  liabilities.  They  remain  liable.  In  what 
respect,  then,  is  the  situation  of  the  Plaintiff  altered  for 
the  worse  by  the  transaction  with  Spurrier  and  Guppy  f 
These  gentlemen  must  be  considered  throughout  as 
merely  representing  the  real  owners  of  the  shares :  and 
there  is  no  reason  why  the  Plaintiff  should  acquire,  from 
their  contracts  with  other  persons,  rights  against  them, 
which  those  other  persons  could  not  enforce.  For  the 
purpose  of  the  present  suit,  the  Plaintiff  cannot  stand 
in  a  better  situation  than  Stevens  and  the  assignees  of 
Stokes. 

Stevens  and  the  assignees  of  Stokes^  since  the  con- 
tracts of  sale  are  at  an  end,  must  be  considered  as 
having  continued  partners;  and  if  they  continued 
partners,  how  could  Guppy  and  Spurrier  also  be  partners 
in  respect  of  the  same  shares  ? 

The  interference  of  those  gentlemen  wto  under  the 
agreement  ofjura^,  1818 :  and  if  they  are  to  be  partners, 
it  can  be  only  to  the  extent  of  the  shares  which  they 
were  to  take  under  that  agreement,  namely,  each  one 
^xteenth. 

M  8  At 
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1 8S7«  At  all  events,  the  partnership,  from  the  time  otSieven^B 

bankroptcy,  must  have  been  a  partnership  dissolable  at 
pleasore ;  therefore,  it  was  terminated  as  to  Gigfpy  by 
the  notice  of  the  11th  Dec.  1819;  and  being  terminated 
as  to  one,  it  must  have  been  at  an  end  as  to  all,  unless  a 
new  agreement  can  be  shewn  to  have  been  entered  into 
by  the  remdning  partners. 

The  suit  is  likewise  faulty  in  form;  for  the  bill  asks 
an  account  of  the  transactions  of  three  or  four  different 
partnerships. 


April  s.  jf^e  Master  of  the  Rolls. 

1327, 

It  has  been  contended  on  the  part  of  Quppy  and 
Spurrier^  that  they  cannot  be  considered  as  partners, 
.  though  they  acted  as  such.  To  support  this  view  of  the 
case,  it  is  argued  that  they  entered  into  the  contract  with 
Stevens  on  the  assumption  that  he  could  make  out  a 
good  title  to  the  property ;  that  a  similar  understanding 
existed  as  to  their  agreement  with  the  assignees  of 
Stokes  i  and  that,  no  tide  having  been  made  out,  the 
parties  not  being  in  a  situation  to  fulfil  the  contract, 
and  the  transaction  being  by  that  means  at  an  end, 
Guppy  and  Spunier  must  be  considered  all  along  to  have 
been,  and  to  have  been  acting  as,  trustees  for  the  per- 
sons interested  in  the  property.  As  between  Gttppy 
and  Spurrier  on  the  one  band,  and  Stevens  and  the  as- 
signees of  Stokes  on  the  other,  that  might  be  a  good  ar- 
{^ment;  but  Jefferys  has  nothing  to  do  with  the  relative 
situation  in  which  those  parties  placed  themselves  with 
respect  to  each  other.  Stevens  possessed  an  interest  in 
the  concern;  so  did  the  assignees;  they  entered  into 
arrangements  with  Spurrier  and  Giippy ;  and  in  conse^ 
quence  of  those  arrangements.  Spurrier  and  Guppy  were 
put  in  possession  of  tiie  partnership  property,  and 

con* 
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ooDtiDued  in  it,  acting  as  partners  with  J^ffirys.    The        1827. 
neoessary  consequence  is,  that  Jefferys  is  entitled  to  con- 
sider them  as  partners  liable  to  him  for  their  proportion 
of  the  debts  of  the  partnership. 

If  those  individuals  were  partners,  and  were  liabld  to 
oontribnte  to  the  payment  of  the  debts,  the  next  question 
is,  to  what  period  did  they  continue  to  be*  partners.  By 
the  bankruptcy  of  Stokes^  there  was  an  end  of  the  original 
partnership,  which  was  carried  on  under  the  stipulations 
of  the  deed  of  December  1811.  However,  the  assignees 
and  the  three  remaining  partners  chose  to  continue  the 
business;  and  they  might  have  continued  it  either  on 
the  footing  of  that  deed  or  any  other  footing  which  they  , 
might  mutually  agree  on.  It  would  seem  as  if  no  ex- 
press agreement  had  been  come  to  on  the  subject ;  but 
they  appear  to  have  considered,  that  they  were  acting 
according  to  the  stipulations  *  and  provisions  *  of  that 
deed :  and  in  assigning  their  shares  from*  time  to  time, 
and  doing  other  acts,  they  had  those  provisions  and 
stipulations  in  view.  In  this  state  of  things,  it  is  clear 
that,  up  to  December  1819,  Jefferys  had  no  reason  to  be- 
lieve that  Spurrier  and  Guppy  were  not  partners,  or  that 
David  Smith  was  not  a  partner.  In  Jannaty  1819, 
Guppy  assigned  all  his  interest  in  the  Coseley  iron  works 
toHodgsan;  and,  on  the  11th  of  December  1819,  he  gave 
notice  \si  Jefferys  that  he  had  parted  with  his  interest, 
and  that  he  was  no  longer  to  be  considered  a  partner. 
Shortly  afterwards,  David  Smith  assigned  his  interest  to 
William  Taylor  Smith,  and  gave  a  similar  notice.  Jefferys 
lefused  to  treat  these  notices  as  a  dissolution,  or  to  accept 
the  persons,  to  whom  the  shares  of  Guppy  and  Smith 
had  been  assigned,'  as  partners  in  lieu  of  the  assignors. 
But  was  it  in  his  power  to  prev^t  the  partnership  from 
bdng  so  dissolved  ?  I  am  of  opinion,  that,  from  the 
11th  of  December  ISlBy  Guppy  ceAsed  to  be  a  partnef. 

M  4  It 
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It  )8  not  dear  if^  G^ffigy  niifj^t  Qpt  at  imy  tune  hn^ 
got  rid  offals  liability  by  a  /noere  notip^ ;  fc^t  9  n^w  part? 
persbip  having  beep  formed,  vfhst  was  tb^re  to  hinder 
any  individual  from  retiring  frpm  it  iji^bw  Wpleai^d? 
But,  even  if  that  were  not  so,  there  was  here  an  actual 
assignment  of  Gupga/'s  interest  to  Hodgson. 

It  is  s^d  that  the  assigi^pent  wa^  colourable;  tha,t  Ui 
that  it  was  made  for  the  sake  of  securing  the  assignor 
from  future  liability*  Suppose  he  made  it  with  that  view, 
he  had  a  right  so  to  protect  himself  from  future  liability. 
It  is  allied  that,  the  assignee  was  not  a  responsible  per- 
son. Let  it  be  so;  Guppy^  for  the  purpose  of  securing 
himself,  had  a  right  to  assign  to  a  person  not  responsiblet 
The  only  ground  of  objection  would  be,  that,  though 
there  was  an  assignment  in  form,  there  was  an  under- 
standing between  t|ie  parties  that  the  assignee  should  be 
a  trustee  for  the  assignor.  Here  there  is  np  pretence  for 
such  a  supposition.  I  must  hold  therefore,  that,  at  all 
events,  the  assignment,  coupled  with  the  notice,  freed 
Guppif  from  future  liability. 

The  same  observations  apply  to  the  pase  of  David 
Smith.  Therefore,  in  December  1819,  Guppj^and  Davi4 
Smith  ceased  to  be  partners  in  the  concern. 

Spurrier  continued  a  partner*  It  i^as  in  his  power  to 
have  put  an  end  to  the  partnership  at  any  moment,  so 
far  as  regarded  him.  His  course  would  have  been,  to 
have  given  a  notice  that  he  would  withdraw  from  the 
concern:  he  gave  no  such  notice;  and  he  appears  to 
have  ac^d  as  a  partner  down  to  the  time,  when,  the 
concern  was  brought  to  an  end  and  the  works  stopped. 

It  appears,  indeed,  that,  after  Guppy  had  given  his 
notice  of  retiring  from  the  partnership^  Spurrier  had 

some 


The  decree  was  to  the  following  effect :  **  His  Honor 
doth  declare  that  the  Defendants  William  Spurrier  and 
Samuel  Gvppy  became  and  were  partners  with  the  Plain^ 
tiff  and  the  Defendant  2)at;f  (2  Smithy  in  the  concern  called 
the  Coseley  iron-works ;  and  that  the  Defendant  William 
Spurrier  and  5.  Guppy  became  and  were  such  partners, 
under  and  by  virtue  of  the  agreements  of  the  11th  of 
June  1818  and  9th  of  July  1818;  and  that  the  Defend- 
ant William  Spurrier  continued  and  was  such  partner  at 
the  time  of  stopping  the  said  works :  and  His  Honor 
doth  declare  also  that  the  said  S.  Guppy  continued  such 
partner  down  to  the  13th  day  of  December  1819,  and 

that 
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some  oonverBatioa  about  stopping  the  fiim^cea,  on  trhkh  lM7t 
Q«<auripn  hjB  stated,  tfiat  it  woi})4  be  better  to  give  up  the 
works  than  to  carry  them  op  at  4  loss ;  thiit  he  plaoed 
np  coofideooe  in  Jeffiry$%  and  was  pot  on  good  terms 
with  him  ]  and  tbat  he  objected  to  the  change  which  was 
ipiade  in  the  firm  after  Quppjf%  r^rement.  But  merely 
to  oloject  is  not  enough ;  and  the  evidence  before  me  (par<* 
ticularly  a  letter  in  which  he  asks  for  the  accounts  of  the 
ooQoem  to  March  IB20)  brings  me  to  the  conclusion, 
that  be  considered  himself  a  partner  subsequent  to  that 
time. 

It  is  impossible  to  charge  the  person  to  whom  DatM 
Smiti  assigned  his  interest  as  a  partner  in  this  concern ; 
fcMT,  after  the  assignment?  JfjB^^  would  not  con9ent  to 
allow  the  assignee  to  act  as  a  partner ;  4n(4»  vhen  he.ap-« 
plied  to  be  admitted  to  theworks?  admission  was,  by 
J^eryi%  directicm,  refused  to  him*  Now  that  the  con- 
cern has  turned  out  to  be  a  losing  one,  tJefferys  cannot 
s^y,  that  the  individual,  towards  whom  he  so  acted,  is  to 
biei  considered  a  partner.  The  same  observations  apply 
to.  Hodffon  and  T.  JR.  Gt/^py,. 
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1827.  that  the  said  Defendant  DaM  Smith  continued  and  was 
a  partner  in  the  same  concern  down  to  the  22d  day  of 
December  1819."  The  decree  next  directed  an  account 
of  all  dealings  and  transactions  in  respect  of  the  con- 
cem,  *^  from  the  28th  day  of  March  1818  (frbm  which 
time,  under  the  said  agreements,  Spurrier  and  Gvppy 
were  to  be  entitled  to  the  benefit  of  the  concern,  in 
respect  of  the  shares  contracted  for  by  the  agree- 
m<a)ts,  but  without  prejudice  to  the  question  to  whom 
the  profits,  in  respect  of  the  said  shares  between  the  28th 
of  March  1818  and  the  dates  of  such  respective  agree- 
ment, belong,  as  between  Spurrier  and  Guppj/,  and  the 
assignees  of  Stokes  and  Stevens)  down  to  the  ISth  of 
December  1819,  and  from  the  ISth  of  December  1819 
to  the  22d  day  of  December  1819,  and  from  the  22d  day 
of  December  1819  down  to  the  stopping  of  the  sud 
works."  Directions  were  likewise  given  for  taking  other 
necessary  accounts ;  for  the  sale  of  the  property ;  and  for 
ascertaining  what  had  become  due  to  or  from' the  Plain- 
tiff and  the  Defendants  during  the  time  they  were  part- 
ners in  the  concern.  The  bill  was  dismissed  as  against 
the  assignees  of  Stokes^  so  fiir  as  it  sought  to  make 
them  liable  as  partners. 

Reg.  Lib.  1826.  A.  2448. 
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1886. 

18M. 
Jk/y  19,  20. 

STEVENS  0.  GUPPY.  ij^,,*. 

18S8. 

nnHE  otgect  of  this  suit  was  to  enforce  the  perform-      Aprii  le. 
-*-    ance  of  the  contract  of  the  11th  of  June  1818,  Apurchaicrof 
which  has  been  incidentally  mentioned  in  the  case  of  co-pahDership 
Jkffekys  v.  Smith.    That  agreement  was  in  the  follow-  Slit  ^vcX 

ing  words: —  jections  to  the 

title  by  taking 
possession  of 

"  William  Stevens  agrees  to  sell,  and  Samuel  Guppy  the  property 

agrees  to  purchase,  the  said  miliam  Stevens^s  three  six-  partner,  when 

teenth  shares  in  the  Cosdey  iron-works,  including  the  free-  ^ ^ "w'Shat 

hold,  leasehold  and  copyhold  lands,  buildings,  mines,  mi-  a  good  title 

nerals,  and  all  furnaces,  forges,  mills,  machinery,  imple-  L^^  sMdfied 

ments,  tools,  cattle,  stock  of  iron,  coals,  iron-stone^  lime-  future  day, 

stone,  cokes,  and  all  other  property,  moveable  and  im  move-  to  have  been 

able,  beloninns  to  the  said  concern,  of  and  to  which  he  the  the  intention 

.  .  ...  oftbcparUes 

said  WUliam  Stevens  is  possessed  and  entided,  jointly  that  the  pur- 

with  John  Jefferysj  David  Smith,  and  the  assignees  of  •J^J^,"''* 
George  Stokes  a  bankrupt,  except  only  his  three  sixteenth  and  before 
parts  of  such  debts  as  were  due,  or  owing  to  the  said  theposMssion. 
concern  on  the  28th  ot March  last,  for  the  sum  of  8000/.,      The  vendor 
free  from  all  incumbrances  or  liabilities  affecting  the  same  a  co-partner- 
three  sbtteenth  shares,  which  the  said  William  Stevens  is  i*!>R  ^?i?,«» 
to  pay,  or  allow  the  said  Samuel  Guppy  to  deduct  and  against  the 
retain  out  of  the  said  purchase-money  of  8000/.  All  debts  JUJ^^J^  p^^ 

due  and  owing  to  the  said  concern  up  to  the  28th  of  session,  chaig* 

Tk/r      L  ins  ^At  he 
-Mii'"^*  had  grossly 
mismanaged 
the  property  and  destroyed  its  value,  and  prayina  that  he  might  be  deckured  to  have 
accepted  the  title,  and  might  be  decreed  to  perform  the  contract  specifically;  the 
Court  was  of  opinion  that  the  title  had  not  been  accepted,  and,  as  a  good  title  was 
not  shown,  a  specific  performance  could  not  be  decreed: 

Held,  that,  upon  a  record  so  framed,  no  accounts  or  inquiries  could  be  directed 
as  to  the  defendant's  possession  and  management  of  the  property,  with  a  view  to 
ascertain  whether  any  and  what  sum  ought  to  be  paid,  or  compensation  made,  by 
him  to  the  plaintiff 
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18126.  Mr.  Barber. 

The  statute  of  limitations  applies  thus  fer — that  the 
creditor  is  bound  to  make  out  that  there  is  a  just  debt 
owing  to  him  by  the  deceased  trader,  i.  e.  a  debt,  which, 
before  the  47  G.  3.,  he  would  have  been  entitled  to  have 
had  paid  out  of  the  personal  estate,  so  far  as  it  would 
extend ;  and  if  the  debt  were  barred  by  the  statute  of 
limitations,  so  that  he  could  not  recover  payment  from 
the  executor,  he  could  not  go  against  the  heir  or  devisee. 
But  the  object  of  the  47  G.  3.  was,  to  roake^e  lands  of 
traders  liable  to  every  demand  which  could  be  enforced 
against  the  personal  assets ;  and  when  once  the  debt  is 
established  against  the  primary  fund,  and  the  application 
of  the  statute  of  limitations,  as  between  the  creditor  and 
that  fund,  is  excluded,  the  persons  interested  in  the 
auxiliary  fund  cannot  set  up  such  a  bar  to  the  daim  of 
the  creditor. 

Mr.  Home  and  Mr.  Parker^  for  Bishenden  and  his  wife. 

The  Plaintifi^  asking  payment  of  his  debt  out  of  our 
fund,  must  prove  his  debt  against  us ;  and  as  we  insist 
on  the  benefit  of  the  statute,  he  must  prove  against  us 
an  admission  of  the  debt  within  six  years  before  the 
filing  of  the  bilL  The  executrix  cannot  by  her  ad- 
mission bind  the  real  estate;  and  no  demand  can  be 
considered  as  a  just  debt,  till  it  is  proved  against  those 
from  whom  payment  is  sought  Tullock  v.  Dunn  (a), 
JVedgold  V.  Jtkins.  {b) 

Mr.  Boujpell^  for  SaraA  Boies. 

The  Master  of  the  Rolls. 

The  Plaintiff  admits  that  be  must  prove  the  debt 

against 

(a)  1  Ryan  i  Moody,  416.  {h)  9  Bam,  4-  Cret.  «J. 
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against  the  executrix,  and  that  he  must  also  prove  an  ^  1826. 
admission  within  six  years*  .  He  admits,  further,  that, 
£>r  the  purpose  of  afiecting  the  real  estate^  he  must 
prove  the  debt  against  the  heir  or  devisee,  as  well  as 
against  the  executrix :  i^  in  a  proceeding  at  law,  he  were 
to  recover  on  a  promise  made  by  the  executrix,  he  . 
can  scarcely  contend  that  such  a  judgment  would  be 
evidence  against  the  heir  or  devisee.  But  as  the  original 
existence  of  the  debt  must  be  proved  against  the  devisee, 
is  it  not  equally  necessary  to  prove  against  him  an  ad- 
mission of  the  debt  within  six  years  ?  If  the  admission 
by  the  executrix  within  six  years  be  sufficient  to  take 
the  case  out  of  the  statute  of  limitations  as  against  the 
heir  or  devisee,  why  should  not  her  admission  be  equally 
evidence  against  him  as  to  the  original  existence  of  the 
debt?  If  it  be  necessary  to  prove  the  debt  against  the 
devisee,  it  must  be  equally  necessary  to  prove  some  ad* 
mission  within  six  years,  that  can  affect  him. 

• 
The  decree  can  be  only  against  Sarak  Bates. 
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legacies  hereinbefore  by  ine  given  and  bequeathed,  and 
to  the  payment  of  my  just  debts,  funeral  and.  testamentary 
expenses,)  upon  trust,  that  my  said  trustees,  and  the 
survivor  of  them,  and  the  heirs,  executors,  adminis- 
trators, and  assigns  of  such  survivor,  do  and  shall,  from 
and  out  of  the  rents,  issues,  dividends,  and  produce  of 
my  said  real  and  personal  estates  respectively,  pay,  for 
the  maintenance  and  education  of  my  said  son  Bichard 
Boadley^  such  sum  and  sums  of  money,  as  they,  my  said 
trustees,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  shall  think 
fit ;  and,  upon  further  trust,  that  they,  my  said  trustees, 
do  and  shall,  during  the  minority  of  my  said  son,  occupy 
and  manage  the  fiurm  now  in  my  own  possession^  em- 
ploying a  proper  person  as  bailiff  to  superintend  the 
same,  and  let  or  manage  the  residue  of  my  real  estates, 
and  receive  and  take  the  rents,  issues,  proceeds,  and 
profits  of  the  whble  of  my  siud  real  estates,  and  also  the 
interest,  dividends,  and  produce  of  my  personal  estate^ 
and  of  any  accumulation  thereof  and  from  time  to  time 
lay  out  and  invest  the  surplus  or  residue  thereof  r^ 
spectively  which  shall  from  time  to  time  come  to  and 
remain  in  their  hands,  and  shall  not  be  applied  or  ap- 
propriated for  any  other  of  the  purposes  of  this  my  will, 
in  the  joint  names  of  my  said  trustees,  or  in  the  name  of 
the  survivor  of  them,  in  the  public  stocks  or  funds,  or 
upon  government  or  real  securities,  in  order  to  accu- 
mulate for  the  benefit  of  my  said  son,  Bichard  D.  Roadleys 
pxxd,  subject  to  the  aforesaid  annuities,  and  my  debts 
and  funeral  expenses,  and  the  legacies  by  this  my  will 
bequeathed,  and  the  devises  and  bequests  hereinbefore 
made,  1  give,  devise,  and  bequeath  all  and  singular  my 
said  real  and  personal  estates  and  efiects,  and  all  ad- 
ditions to  or  accumulations  which  shall  arise  by  the 
means  aforesaid,  or  any  of  them,''  unto  his  son  Bichard 
D.  Boadley^  bis  heirs,  executors,   adminbtrators,  and 

assigns; 
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assigns ;  but  in  case  the  son  should  die  under  the  age  of 
twenty-one  years,  unto  his,  the  testator's,  two  daughters, 
their  heirs,  executors,  administrators,  and  assigns,  as 
tenants  in  common. 
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The  estate  at  Searhf  consisted  of  a  mansion-house, 
and  about  1080  acres  of  land,  of  which  about  943  were 
in  the  testator's  own  occupation  at  the  time  of  his 
death. 

The  widow  filed  her  bill,  claiming  dower  out  of  all 
the  real  estates  of  the  testator,  in  addition  to  the  benefits 
given  to  her  by  the  will. 

The  only  question  in  the  cause  was,  Whether  the 
widow  was  to  be  put  to  her  election  between  her  dower 
and  the  b^iefits  given  her  by  the  will,  or  whether  she 
was  entitled  to  take  both  ? 


Mr.  St^den  and  Mr.  Sidebottom,  for  the  Plaintifi. 

The  rule  of  law  on  this  subject  is  now  settled.  "  The 
right  to  dower,"  says  Lord  Redesdahj  ^^  being  in  itself  a 
clear  legal  right,  an  intent  to  exclude  that  right  by 
voluntary  gift  must  be  demonstrated  by  express  words, 
or  by  clear  and  manifest  implication.  In  order  to  ex- 
clude such  right,  the  instrument  itself  must  contain  some 
provision  inconsistent  with  the  assertion  of  such  legal 
right."  (a)  In  Lawrence  v.  Lawrence  (fi)  it  was  decided 
by  the  House  of  Lords,  that  a  devise  to  the  widow  of  a 
part  of  the  land,  out  of  which  she  is  dowable,  does  not 
exclude  her  from  her  right  of  dower ;  the  sole  possession 
of  a  part  of  the  lands,  out  of  which  the  dower  is  to  bsue^ 

not 

(a)  S  Sch.  4-  Lef.45!i,  455.  in  the  note.     1  JBro.  892.  Mr. 

.  (d)  2  Vem.  365.    Freem.  234.    JBeU*9  note.  No.  5. 
3  Bro,  P.  C.  484.     1  Swanti.  598. 
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not  being  deemed  inconsistent  with  the  assertion  of  a 
legal  right  to  the  third  of  the  whole.  On  the  same  prin- 
ciple proceeded  the  early  cases  of  Hitchen  y.  Hitchen{a)^ 
and  Leman  y.  Lemon  {b\  and  the  recent  decisions  of 
Lord  BedesdaU  in  Birmingham  v.  Kirwan  {c)^  and  of 
Sir  Thomas  Plumer  in  Lord  Dorchester  v.  The  Earl  of 
Effingham,  (d)  If,  therefore,  the  testator  had  devised  to 
his  widow  the  whc^e  of  hb  lands  at  Searby^  she  would 
have  been  entitled  to  dower  out  of  his  other  lands :  can 
a  gift  of  an  annuity  charged  upon  those  lands  destroy  a 
right,  which  a  deyise  of  the  lands  themselves  would  not 
have  affected  ? 


In  principle  there  is  no  inconsistency  between  a  right 
to  an  annuity  issuing  out  of  an  estate,  with  powers  of  entry 
and  distress,  and  a  right  of  dow^r  out  of  the  same  estate. 
As  dowress,  the  widow  is  entitled  to  one  third  of  the 
lands ;  as  annuitant,  she  has  an  interest  in  the  rents  of  the 
whole,  and,  consequently,  of  the  other  two  thirds,  as  a 
security  for  the  payment  of  the  yearly  sum.  As  dowress, 
she  need  not  be  in  possession  of  any  specific  portion  of 
the  estate ;  she  may  be  satisfied  with  a  rent-charge,  or 
with  a  third  part  of  the  rents  and  profits ;  and  it  is  a 
mere  accident  if  she  has  possession  as  annuitant,  for 
default  in  payment  of  the  annuity  is  not  to  be  presumed. 
But  even  if  she  were  to  have  her  dower  assigned  by 
metes  and  bonds,  and  if  she  did  enter  and  distrain,  what 
inconsistency  is  there  between  her  being  in  possession 
of  a  part  of  the  estate  as  dowress,  and  distraining  on 
the  other  part  of  it  in  a  different  right  ?  In  truth,  the 
only  effect  of  her  being  dowress  and  annuitant  is,  that, 
practically,  the  security  for  her  annuity  is  less  ample  than 
if  the  lands  charged  with  it  were  not  subject  to  dower. 

Accord- 


(a)  Free,  in  Chan,  13S. 
(6)  S  Eq.  Ca.  Mr,  355.  pL  13. 


(c)  2  Sch,  4-  Lef,  444. 
(</)  Coop.  319. 
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AoGordingly,  it  has  been  repeatedly  decided  by  the  1M7* 
highest  authorities,  that  a  widow  is  not  put  to  her 
election  by  a  gift  of  an  annui^,  though  issuing  out  of  the 
estate  which  is  subject  to  dower,  and  secured  by  powers  of 
entry  and  distress.  That  doctrine  wba  clearly  established 
by  Lord  Hardancte,  in  Pitts  v.  Snowden  {a) ;  by  Lord 
Tkurlam,  in  Foster  v.  Cooke  {b) ;  and  by  Sir  WUUam 
Grants  in  Greatorex  v.  Carry,  (c)  In  Pearson  v.  Pearson  (d) 
Lord  Loughborough  adopted  and  recognized  the  same 
principle,  though  some  have  doubted  whether  the  mode, 
in  which  he  there  applied  it,  would  stand  investigation ; 
and  it  repeatedly  received  the  sanction  of  Lord  Alvantet/^. 
more  especially  in  the  cases  of  French  v.  Domes  {e) 
and  Sirahan  v.  Sutt(m.{f) 

It  is  true  there  are  four  cases  which  lead  the  other  way : 
'^Arnold  v.  Kempstead {g)f  decided  by  Lord  North" 
tnglon;  Villa  Beal  v.  Lord  Galway  (A),  by  Lord  Camden  / 
Janes  v.  Collier  (t),  by  Sir  JTiomas  Sewell;  and  Wake  v. 
Wake  {k\  by  Mr.  Justice  BuUer.  But  those  cases  are  in 
direct  opposition  to  the  more  numerous,  as  well  as  more 
wdgbty,  authorities  on  the  other  side ;  and  they  cannot  be 
supported,  unless  the  Court  is  prepared  to  hold,  that  every 
gift  of  a  rent-charge  will  exclude  the  widow  from  her 
dower.  Indeed  in  Villa  Beal  v.  Lord  Gahxn/y  Lord 
Camden  states  the  question  in  that  form,  and  professes  to 
decide  that  abstract  point,  and  no  other;  for,  though  in  that 
case  there  was  a  clause  of  distress  and  entry,  it  cannot 
be  of  the  least  importance  in  equity,  whether  the  gift  of 

an 


(a)  1  Bro.  C.  C.  292.  n.  (g)  Ambl  466.     2  Eden^  236^ 

{b)  3  Bro.  C.  C.  347.  (A)    AiM.   682.       1   Bro.   C* 

(c)  6  Vei.exS.  C.292. 

\d)  1  Bro.  C.  C.  292.  (t)  AmU.  ISO. 

(«)  2  Vei.  jun.  572.  {k)  5  Bro.  C.  C.  255.  and  1  Vti^ 

If)  3  Vet.  219.  jun.  355. 
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ail  annuity  is  or  is  not  accompanied  with  such  powers. 
If  it  be  law  that  a  widow  is  put  to  her  election  by  the. 
mere  bequest  of  a  rent-chargei  almost  every  Judge  of 
this  Court  has  been  ignorant  of  one  of  its  roost  im- 
portant rules :  if  suoh  be  not  the  law,  the  decision  of 
Lord  Camden  cannot  be  sustained.  Arnold  v.  Kemp-' 
stead  appears  to  have  been  determined  without  much 
consideration.  Pitts  v.  Snowden  was  not  even  cited  in  it ; 
and  Lord  Norihingtan  founds  his  opinion  upon  Noys  v. 
Mordatmt{a\  which  has  not  the  least  bearing  on  the 
subject.  Jones  v.  Collier  and  Wake  v.  fVake  are  mere, 
echoes  of  Arnold  v.  Kempstead  and  Filla  Beat  v.  Lord 
Qalway. 


Mr.  SAadwell  and  Mr.  Skirraoo^  contra. 

Villa  Real  v.  Lord  Galway  has  never  been  over-ruled ; 
and,  though  cases  differing  from  it  in  circumstances,  have 
received  a  contrary  construction,  it  must  still  be  con- 
sidered as  affording  the  rule  of  decision,  whenever  a  like 
state  of  facts  occurs.  The  question  is  not  as  to  the  efiect 
of  a  simple  bequest  of  a  rent-charge,  but  on  the  effect  of 
all  the  dispositions  contained  in  the  will.  The  point  for 
consideration  is,  whether,  though  the  widow  should  have 
dower  assigned  to  her  in  due  form  of  law,  every  direction 
contained  in  the  will  could  still  be  performed  ?  If  it  could 
not,  she  must  be  put  to  her  election.  Now  here,  various 
annuities  and  legacies,  in  some  of  which  the  widow  is 
herself  interested,  are  charged  on  the  estate  at  Searby ; 
and  the  whole  of  that  estate  is  to  form  a  fund  for 
atiswering  those  charges :  is  not  that  disposition  incon- 
sistent with  the  exercise  of  a  right  on  the  part  of  the 
widow,  which  would  withdraw  a  great  part  of  the  pro- 
perty from  the  operation  of  the  will?    The  testator 

devises 


(a)  S  Fem.5til, 
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devises  to  his  trustees  all  his  lands,  and  hereditaments :        1887. 

they  are  themselves  to  occupy  one  fiirm ;  and  they  are 

to  receive  the  rents  of  the  whole  of  the  estates.     How  is 

it  possible  that  this  direction  can  be  complied  with,  if 

one  third  of  the  lands  be  assigned  for  dower  ?     Godin 

V.  Warburton  {a\  Chalmers  v.  StoriL  (b) 

Mr.  Sugderij  in  reply. 

Where  a  testator  devises  his  estates,  and  directs  his 
devisees  to  receive  the  rents,  he  must  be  considered  as 
devising  that  which  was  his  to  give,  namely,  his  lands, 
subject  to  the  dower  of  his  wife.  Suppose  that  he  by 
his  will  gave  a  rent-charge  to  A.,  and,  subject  to  that 
rent-charge,  devised  his  lands  to  jB.  ;  it  must  be  ad- 
mitted, that  B,  would  take  the  lands,  burdened  with 
the  wife's  dower.  What  difference  does  it  make  to  the 
devisee,  whether  the  rent-charge  is  given  to  the  wife  or 
to  A*?  It  is  admitted,  that  the  devise  of  the  lands,  sub« 
ject  to  a  rent-charge  given  by  the  will,  does  not  exclude 
dower ;  neither  is  the  wife's  right  barred  by  the  mere 
bequest  to  her  of  an  annuity  issuing  out  of  the  real 
estate.  How  then  can  it  be  destroyed  by  the  com- 
bination of  two  circumstances,  neither  of  which,  taken 
singly,  can  affect  it,  and  of  which  neither  alters  the 
operation  of  the  other?  The  same  observations  apply 
to  the  direction  concerning  the  occupation  of  the  farm  at 
Searly. 

The  argument,  drawn  from  such  dispositions  of  pro* 
perty  by  a  testator,  is  at  variance  with  the  principle  of 
cases,  whose  authority  has  never  been  disputed.  In 
Foster  v.  Cooke,  the  testator  devised  all  his  real  and  per- 
sonal estate  to  trustees,  subject  to  an  annuity  to  his  wife, 

and 

{a)  Cro.  Elix.  128.  pi.  13.  {b)  2  Ves.  4-  B.  822. 
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1827*  and  he  directed  them  to  possess  themselves  o^  and 
manage  and  improve,  all  his  real  and  personal  estates. 
In  Trendi  v.  Dcpoies  (a\  the  testator  gave  his  wife  certain 
benefits,  and  devised  to  her  and  two  other  trustees  aU 
his  fireehold  lands,  as  well  in  England  as  in  Wales  at 
elsewhere,  upon  trust  to  sell  the  same  as  soon  as  con- 
veniently might  be  after  his  death.  Yet  in  neither  of 
these  cases  was  the  widow  put  to  her  election. 

If  it  be  thought  that  the  particular  charges  on  the 
lands  at  Searby,  and  the  direction  given  with  respect  to 
their  occupation,  are  incompatible  with  the  assertion  of 
a  right  of  dower  out  of  that  particular  estate,  the  sup- 
posed incompatibility  cannot  extend  beyond  those  lands, 
and  the  widow  will  still  be  ,dowable  out  of  the  rest  of 
the  property. 


Jt0e  18.  The  Lord  Chancellor. 

In  this  cause,  the  only  point  to  be  determined  is, 
whether  the  widow  is  to-  be  put  to  her  election  between 
her  dower  and  the  provisions  given  to  her  by  the  will 
of  the  testator. 

The  law,  upon  questions  of  this  kind,  is  very  disdnctly 
and  clearly  settled.  The  widow  will  be  entitled  to  her 
dower,  unless  in  the  will,  under  which  she  takes  a 
benefit,  there  are  provisions  absolutely  inconsistent  with 
her  claim  of  dower.  The  only  doubt,  therefore,  must 
be  as  to  the  application  of  that  principle;  and  the 
question  is,  whether  the  provisions  of.  this  will  are  in- 
consistent or  not  with  the  wife's  claim  of  dower? 

On  the  part  of  the  Defendants,  the  case  of  Fffla  Beat 
V.  Ijord  Galway  (&)  was  cited,  as  clearly  and  distinctly  in 

point. 
(a)  S  Va.  jup.  572.         (6)  1  Bn.  C.  C.  S93.  note.    AmU.  682. 
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point  On  the  other  side,  the  case  of  Villa  Beat  v. 
Lord  Gahsajf  was  impeached  by  a  reference  to  the  cases 
of  Pitts  V.  Snamden  (a),  Pearson  v.  Pearson  (6),  French  v. 
Dames  {c\  and  Foster  v.  Cooke,  {d) 


1827. 


The  case  of  Villa  Real  v.  Lord  Galway  was  decided, 
after  great  consideration,  by  Lord  Camden  /  and  it  is  to 
be  observed  that  there  are  circumstances  in  it,  which  do 
not  appear  in  Pitts  y.  Snamden.  Foster  v.  Cooke  is  not,  in 
its  principle,  at  all  at  variance  with  ViUa  Real  v.  Lord 
Gahomf.  In  Pearson  v.  Pearson^  which  was  cited  as  an 
authority  in  opposition  to  ViOa  Real  v.  Lord  Galwm/f 
Lord  Loughborough  says,  '*  The  gift  of  an  annuity  to  the 
wife  may  be  a  bar  of  dower,  or  may  not,  according  to 
the  language  of  the  will;  Arnold  v.  Kempstead.  In 
Villa  Real  v.  Lord  Galway  it  was  held  to  be  a  bar ; 
because,  otherwise,  the  other  devises  in  the  will  could  not 
take  eflfect.''  He  therefore  does  not  impeach  the  prin- 
ciple of  the  decision  of  ViUa  Real  v.  Lord  Galway,  but 
considers  it  an  authority ;  and  the  only  question  in  the 
case  before  him  would  be,  as  to  the  sufficiency  of  the  cir- 
cumstances of  that  case  to  bring  it  within  the  principle. 
In  French  v.  Daoies,  Lord  Alvanky  comments  on  the  rea- 
sons assigned  by  Lord  Camden,  for  the  construction  which 
he  adopted  in  Villa  Real  v.  Lord  Galway  /  and  though 
he  considers  those  reasons  not  very  satisfactory,  he  does 
not  over-rule  the  decision.  In  a  recent  case,  decided 
in  Ireland,  Lord  Redesdale  states  what  he  conceived  to 
have  been  the  principle  of  Lord  CamderCs  decision  in 
ViUa  Real  v.  Lord  Galwmf  {e),  and  gives  it  the  sanction 
of  his  authority.  (/)  <<  The  result,"  he  says,  <<  of  all  the 
cases  of  implied  intention  seems  to  be,  that  the  instru^ 

ment« 


(a)  Cited  in  1  Bro.  C.  C.  99S. 
(A)  1  Bro.  C.  C.  SOS. 
(c)  2  Ve$.  jvau  6U. 


(d)  5  Bro.  C.  C.  547. 

(e)  1  Bro,  S9S. 

(/)  S  Sch,  ^  Lrf.  45$. 
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ment  must  contain  some  provision  inconsistait  with  the 
assertion  of  a  right  to  demand  a  third  of  the  lands,  to  be 
set  out  by  metes  and  bounds,  &c.  That  is  the  ground 
on  which  Lord  Camden  decided  the  case  of  ViUa  Meal 
v.  Lord  Galway.  (a)  The  case  is  not  clearly  reported ; 
but  my  recollection  of  the  manner  in  which  it  has  always 
been  treated  is,  that  the  claim  of  the  annuity  was  con- 
sidered as  utterly  inconsistent  with  the  claim  of  dower; 
that  the  directions  in  the  will,  with  respect  to  the  manage- 
ment of  the  whole  estate,  the  payment  of  the  annuity, 
and  the  accumulation  during  the  minority  of  the  child, 
were  inconsistent  with  the  setting  out  a  third  part  of 
the  estate  by  metes  and  bounds;  and  therefore  Lord 
Camden  thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  as  a  provision  in  lieu 
of  dower."  Recollecting  thus  the  language  of  former 
judges,  I  certainly  am  not  in  a  condition  to  say^  that 
ViUa  Real  v.  Lord  Galway  is  not  to  be  regarded  as  a 
binding  authority. 


But  it  is  not  necessary  that  I  should  decide  exactly 
upon  the  principle  of  Villa  Real  v.  Lord  Galway  /  be- 
cause there  is  a  circumstance  in  this  case,  which  makes 
the  reasons  for  the  application  of  the  principle  of  election 
much  stronger  here  than  they  were  in  Villa  Realv.'Lord 
Galway.  That  circumstance  arises  out  of  the  latter 
part  of  the  trust  on  which  the  testator  has  given  his  pro- 
perty. After  devising  his  real  estate  generally,  he  adds, 
<*and  upon  further  trust,  that  they  my  said  trustees  do 
and  shall,  during  the  minority  of  my  said  son,  occupy  and 
manage  the  farm  now  in  my  own  possession,  employing 
a  proper  person  as  bailiff  to  superintend  the  same." 
The  farm  in  the  testator's  own  possession  was  the  farm 

at 


(a)  AmbL  682. 
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at  Searhys  and  it- formed  a  very  considerable  portion  of  ^  1897^ 
the  whole  of  the  property  which  he  held  in  Searby.  It 
was  the  intention  of  the  testator,  therefore,  that  that 
fiirm  at  Searby  should  be  occupied  and  managed  by  his 
tmstees,  and  that  they  should  take  possession  and 
bold  possession  of  it  To  assign  that  part  of  the  pro- 
perty for  dower,  setting  it  out  by  metes  and  bounds, 
would  be  inconsistent  with  such  an  intention. 

It  was  argued,  that,  so  far  as  related  to  the  &rm  at 
Searh/f  the  widow  might  be  excluded  from  dower,  and 
yet  be  entitled  to  have  her  dower  out  of  the  rest  of  the 
property.  But  the  clause,  to  which  I  have  referred, 
goes  on  to  direct,  that  the  trustees  shaU  <*  let  or  manage 
the  residue  of  my  real  estates,  and  receive  and  take 
the  rents,  issues,  proceeds,  and  profits  of  the  whole  of 
my  said  real  estates,  and  also  the  interest,  dividends,  and 
produce  of  my  personal  estate,  and  of  any  accumulation 
thereof  and  from  time  to  time  lay  out  and  invest  the 
surplus  or  residue  thereof  respectively,  &&,  in  order  to 
accumulate  for  the  benefit  of  my  son."  These  pro- 
vbions  are  similar  to  the  provisions  which  are  ad- 
verted to  by  Lord  Redesdale  as  the  ground  of  the 
decision  in  Villa  Real  v.  Ijord  Galway.  He  says, 
^  The  directions  in  the  will,  with  respect  to  the  ma- 
nagement of  the  whole  estate,  the  payment  of  the 
annuity,  and  the  accumulation  during  the  minority  of 
the  child,  were  inconsistent  with  the  setting  out  a  third 
part  of  the  estate  by  metes  and  bounds  ;  and  therefore 
Lord  Camden  thought  the  implication  manifest,  that  the 
testator  did  intend  the  annuity  in  lieu  of  dower."  And 
Lord  Redesdale  does  not  find  fault  with  that  impli- 
cation. 

I  think,  therefore,  upon  the  reasoning  stated  in  these 
cases,  and  upon  the  principle  to  which  I  have  adverted, 

that. 
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1827*        that,  in  the  first  place,  it  is  perfectly  manifest  that  the 

^,    '  testator  did  not  intend  that  that  part  of  the  property, 

V.  which  was  in  his  own  possession  at  Searhy^  should  be 

uixoN.       subject  to  the  claim  of  dower;  and  I  also  think,  from 

the  provisions  with  respect  to  the  trust  on  which  his 

other  estates  are  given,  that  it  was  not  his  intention  that 

any  part  of  that  property  should  be  subject  to  dower. 

I  beg  leave  further  to  observe,  that  the  whole  of  the 
property  is  conveyed  by  one  general  devise,  and  we  are 
to  ascertain  the  intention  of  the  testator  expressed  in 
this  general  devbe.  He  gives  a  direction  as  to  a  part 
of  the  property,  which  shows  that  he  did  not  intend 
that  part  to  be  subject  to  the  claim  of  dower ;  and  if 
there  is  one  part  of  the  property,  with  respect  to  which 
it  is  clear  that  he  did  not  intend  it  should  be  subject  to 
the  claim  of  dower,  as  the  whole  of  the  proper^  isxon- 
veyed  by  one  general  devise,  it  follows  that  he  did  not 
intend  that  any  portion  of  it  should  be  subject  to  dower. 
And  this  view  is  consistent  with  what  is  laid  down  m 
the  case  of  MiaU  v.  Brain  {a\  not  cited  in  the  argu- 
ment, which  has  been  recently  decided  by  the  Vice- 
Chancellor.  There  the  property  was  devised,  subject  to 
an  annuity  of  100/.  bequeathed  to  the  wife;  and  the 
question  was  precisely  that  which  is  raised  on  the  pre- 
sent occasion.  The  daughter,  by  the  provisions  of  the 
will,  was  to  be  allowed  to  occupy  a  certain  house ;  and 
the  question  was,  Whether  the  widow  was  excluded 
from  her  dower  ?  It  was  contended  in  that  case,  as  it 
has  been  in  this,  that,  though  she  should  be  deprived  of 
the  right  of  dower,  as  fiur  as  related  to  the  house  which 
the  daughter  was  to  occupy,  she  would  still  have  her 
dower  out 'of  the  rest  of  her  husband's  lands  and  tene- 

mentS4 

(a)  4k  Mad.  119, 195. 
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ments.  Butf  on  that  point,  the  Vice-Chancellor  made  1887« 
the  very  same  observation  which  I  have  now  applied  to 
the  will  before  me,  —  namely,  that  the  whole  of  the 
property  was  devised  together  in  general  terms;  and 
if  it  was  manifest  that  it  was  the  intention  of  the  tes- 
tator that  one  part  of  the  property  should  not  be 
subject  to  dower,  it  followed  that  no  part  of  the  pro- 
perty could  be  considered  as  so  subject  The  Vice- 
Chancellor  made  use  of  this  language :  —  '*  It  is  truly 
said,  that,  if  the  testator  had  expressly  declared  that 
his  daughter  should  enjoy  this  house,  free  from  his 
widow's  right  of  dower,  the  widow  would  still  have 
been  dowable  out  of  the  rest  of  his  estate.  In  this 
case,  however,  the  gift  to  the  daughter  is  by  a  direction 
to  the  trustees,  to  permit  her  to  use^  occupy,  and  enjoy 
this  house;  and  the  direction  would  be  in  vain,  unless 
he  had  previously  given  such  an  estate  to  the  trustees 
as  would  enable  them  to  secure  by  their  permission  this 
occupation  and  enjoyment*  This  house  is  part  of  a 
general  devise  to  the  trustees  of  all  his  real  estate,  and 
the  testator  has  not  given  this  house  to  the  trustees,  free 
from  the  widow's  dower,  unless  he  has  so  given  his 
whole  estate*  I  think  the  testator  has  shown  a  plafai 
intent,  that  the  trustees  should  take  an  interest  in  this 
house,  which  would  exclude  the  widow's  dower;  and 
the  same  intention  must  necessarily  be  applied  to  the 
whole  estate,  which  passes  by  the  same  devise." 

Therefore,  —  without  meaning  to  say,  that  a  mere 
charge  of  an  annuity  in  favour  of  the  widow,  with  a 
clause  of  entry  and  distress,  would  be  sufficient  to  put 
her  to  election,  —  but  considering  the  particular  disposi- 
tions which  the  testator  has  made  of  his  property,  the 
charge  of  the  annuity,  the  clause  of  entry  and  distress, 
the  express  direction  for  the  occupation  of  part  of  the 
estate  by  the  trustees,  the  trusts  declared  with  respect 

to 
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1827*  to  the  rents,  profits,  and  issues  of  the  whole  of  the  real 
estate ;  —  taking  all  these  circumstances  together,  I  think 
it  was  the  manifest  intention  of  the  testator,  that  the 
whole  of  his  property  should  be  free  from  dower ;  and 
that  intention  is  so  clear  and  distinct  as  to  authorise  me 
to  say,  that  the  widow  must  be  put  to  her  election.* 

*  See  Butcher  v.  Kemp^  5  Mad.  61. 


^^rch  16.  PRICE  V.  LYTTON- 

A  Plaintiff  ^  rilHE  Plaintiff,  in  order  to  prove  that  certain  pieces 

may  read  e^i"  I 

dence  to  dis-  of  glebe  land  had  been  let  by  the  Defendant,  read 

prove  an  alle-  ^jj^  foUowinff  passaiie  from  her  answer :    "  That  this 

gation  con-  o  r      -o 

tained  in  a  Defendant  hath  let  one  of  the  said  farms,  including  part 

KSfendant's  *  ^^  ^^^  ^^  glebe  lands,  to  Richard  Blake,  upon  the 


answer,  which  condition  of  his  giving  up  the  said  glebe  land  when 

quired  so  to  do  by  the  Plaintiff;  and  that  the  sud 
Defendant  hath  let  the  other  farm,  including  the  other 
part  of  the  said  glebe  land,  to  Joseph  Beaumont^  who  is 
ready  and  willing  to  give  up  such  glebe  land  to  the 
Plaintiff." 

Part  of  the  case  made  by  the  Defendant  was,  that 
Beaumont  was  willing  to  give  jip  that  portion  of  the 
glebe  lands  which  was  in  his  occupation;  and  the 
counsel  for  the  Defendant  insisted,  that  this  part  of  her 
case  was  proved  by  the  passage  which  the  Plamtiff  had 
read. 

The  Plaintiff  then  proposed  to  prove  by  evidence^ 
that  Beaumont  was  not  willing  to  give  up  die  lands  in 
his  occupation. 

Mr. 
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Mr.  Home  and  Mr.  Tredaoe  for  the  Defendant^  con-  1827. 

tended,  that  the  Plaintiff  was  not  at  liberty  to  disprove  1: 

a  fact  which  be  had  chosen  to  read  out  of  the  De-  «. 

fendant's  answer.  ^"'^^• 

Mr.  SkadweU  and  Mr.  Bateler  contrd. 

The  Master  of  the  Rolls 

Was  of  opinion,  that,  by  analogy  to  the  practice  at 
law,  which  permitted  a  party  to  disprove  a  circumstance 
that  had  been  stated  by  his  own  witness,  the  Plaintiff 
was  at  liberty  to  read  evidence  to  dbprove  the  allegation 
in  the  answer,  that  Beaumont  was  willing  to  give  up  the 
glebe  land  in  his  occupation* 
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Mar^  WHYTE  V.  KEARNEY. 

October  50. 

By  a  marriage  raiHE  question  in  this  cause  arose  upon  the  construe- 

sum  of  4000/.  ^^^  of  A  codicil  to  the  will  of  Jane  Whyte. 

was  to  go»  af- 

^*c  oAte  ^"-  CoghiUjhy  her  will,  dated  in  1791,  bequeathed  the 

husbuid  and     residue  of  her  property  to  trustees,  upon  trust  to  apply 

the  wiFe  8DQ 

the  husband's    the  dividends  to  the  use  of- Jane  Whyte^  then  Mawbrcy, 

father,  and  durinir  her  life;  and,  after  her  decease,  to  the  use  of  the 
subject  to  the  o  »         »  ~» 

father's  power  children  oijane  Whyle^  by  her  then  present  or  any  future 
ti^%i^     husband,   in  such  shares,  at  such  times,  and  in  such 

children  of       manner,  as  Jane  Whjfte  should  by  deed  or  will  appoint, 
the  marriage 
equally;  and 

the  real  In  180S,  Jane  Mcnxbray^  bemg  then  a  widow,  and  hay- 

wife  were         i^g  ^^^  sons,  George  Isaac  McnsJbray  and  Thomas  MotO' 

charged  with  bray*  by  her  deceased  husband,  intermarried  with  Join 

a  sum  of  "^      •' 

8000/.,  which  Whjfte.    By  the  settlement  made  on  that  occasion,  4000^ 

wMtobedi.  J 

vided  among  ^  o^wi*.w%* 

the  children,  in  such  shares  and  manner  as  she  should  appoint.  The  wife,  by  her 
will,  appointed  100/.  to  the  eldest  son  of  the  marriage,  and  the  remaining  7900A  to 
the  other  children  of  the  marriage,  directing  the  shares  to  Vest  in  sons  on  their 
attaining  twenty-one,  and  in  daughters  on  their  attaining  that  a^  or  marriage  with 
their  famer's  consent;  she,  likewise,  created  a  further  charge,  in  order  that  each 
younger  child's  share  of  the  8000/.  might  be  augmented  tb  SOOOL ;  and  by  the  same  in- 
strument she,  in  exercise  of  a  power  of  appointment,  which  she  had  under  the  will  of 
C,  appointed  C's  residuary  property  to  tne  first  and  other  sons  of  the  marriage  succes- 
sively, who  should  attain  twenty-one;  and  if  there  were  no  such  sons,  to  the  daugh- 
ters of  the  marriage  who  should  attain  twenty-one.  Afterwards,  by  a  codicil,  she 
directed  that  the  same  fortune  should  be  given  to  any  child  or  children  of  whom 
she  might  be  delivered,  as  was  given  by  her  will  to  each  of  her  daughters,  and  that 
if  no  son  of  the  marriage  should  live  to  attain  twenty-one  or  be  married,  each  of 
her  daughters  should  be  entitled  to  have  for  her  fortune  10,000/.,  to  be  paid  in  the 
manner  and  at  the  times  mentioned  in  her  marriage  settlement  or  will  respecting 
the  fortunes  of  her  daughters.  The  wife  died  in  die  husband's  lifetime  leaving  a 
son  and  three  daughters  her  surviving;  and  in  the  events  which  happened,  two 
daughters,  the  only  surviving  children  of  the  marriage,  became  entitlea  under  the 
settlement  to  the  4000/.,  and,  under  their  mother's  appointment,  to  the  residuary 
property  of  C*  Held, 

That  they  were  entitled  to  receive  10,000/.,  exclusive  of,  and  in  addition  to,  thdr 
shares  of  the  4000/.  and  of  the  residuary  property  of  C 
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Mcured  by  a  bond  of  the  father  of  John  Whyte^  to  be  1827. 
paid  within  twelve  months  after  the  father's  decease,  was 
assigned  to  trustees  upon  trust  for  John  Whyte  for  life ; 
and  after  his  decease,  for  Jane  WJyte^  then  Montbrajfy  for 
life ;  and,  after  the  decease  of  the  survivor,  for  their 
ohildren,  in  such  shares  and  on  such  conditions  as  JbAit 
Wt^te  should  appoint,  and  in  default  of  appointment,  for 
the  children  equally.  The  shares  of  sons  were  to  be  paid 
at  twenty*one ;  the  shares  of  daughters,  at  their  respective 
ages  of  twenly-one  years  or  days  of  marriage,  which 
should  first  happen;  provided  that  such  times  of  pay^- 
ment  should  not  arrive  during  the  respective  lives  of  the 
husband,  John  Whyte^  or  of  the  wife  or  of  the  husband's 
fetber. 

By  the  same  settlement,  also,  certain  real  estates  of 
Jane  Whyte  were  conveyed  to  trustees,  upon  trust  to  pay, 
during  her  life,  the  rents  and  profits  to  her  as  therein 
mentioned;  and  after  her  decease,  to  pay  thereout  6002. 
a  year  to  John  Whyte ;  and,  subject  thereto,  to  the  use 
of  the  trustees  for  a  term  of  a  thousand  years ;  and, 
subject  as  above  mentioned,  to  such  uses  as  Jane  Whyte 
should  appomt ;  and,  in  de&ult  of  appointment,  to  the 
use  of  her  heirs  and  assigns.    The  term  of  a  thous^d   . 
years  was  declared  to  be  upon    trust,  in  case  there 
should  be  issue  of  the  marriage  one  child,  to  raise 
5000I.  for  his  or  her  portion ;  if  two,  three,  or  four 
chUdvona  to  raise  the  sum  of  8000^ ;  and  if  five  or  more 
children,  the  sum  of  lopoooz^  fiu?  aU  or  ouch  one  or  more 
of  such  children,  and  in  such  shares,  and  to  vest  in,  and 
be  paid  to  them  respectively,  at  such  times  as  Jane 
Whyte  should  appoint;  and  for  want  of  such  appointr 
ment,  to  be  divided  equally  among  them ;  the  shares 
of  sons  being,  in  that  case,  to  vest  at  twenQr-one^  and 
the  shares  of  daughters,  at  twenty-bne^  or  marriage, 
which  shonld  first  happen. 

Vol.  III.  P  Jane 
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Jane  Whyte^  by  her  will  dated  in  September  1807» 
stating  that  there  were  then  two  children  of  the  marriage, 
— 'a  son,  John  Robert  Whyte^  and  a  daughter,  Jane  Anne 
Whytey — and  that  she  was  therefore  entitled  to  direct 
8000/.  to  be  raised  under  the  trusts  of  the  term  of  a 
thousand  years,  appointed  100/.,  part  of  the  8000/.,  to 
her  son  John  Bobert  Whyte^  and  the  residue  of  the  8000/., 
among  all  her  children  by  John  Whyte^  (except  the  eldest 
son  of  the  marriage,  John  Bobert  Whyie^)  who^  bdng  a 
son  or  sons,  should  attain  the  age  of  twenty-one  years, 
or,  being  a  daughter  or  daughters,  should  attain  that  age, 
or  be  married  with  the  consent  of  J(An  Whyte.  By  the 
same  will,  a  term  of  two  thousand  years  was  vested  in 
trustees,  upon  trust  to  raise  such  sum  or  sums  of  money 
as  would  make  the  poitions,  which  her  children  by  John 
Whyte  (except  the  eldest  son)  would  become  entitled  to, 
in  the  sum  of  8000/.,  amount  to  5000/.  each.  Subject 
to  these  charges,  the  estate  was  devised  to  her  son  John 
Robert  Whyte  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male;  remainder  to  George  Isaac 
Mowbray  for  life,  and  then  to  his  first  and  other  sons  in 
tail  male;  remainder  to  Thomas  Mowbray  for  life,  and 
then  to  his  first  and  other  sons  in  tail  male ;  remainder 
to  the  testator's  daughters  by  John  Whyte^  as  tenants  in 
common  in  tail. 


The  testatrix  also  by  her  will,  in  exercise  of  the  power 
which  she  had  under  the  will  of  Jane  CoghUIy  appotuted 
100/.  to  each  of  hor  fions  by  Vxqt  iormcr  marriage ;  50/.  to 
her  daughter «7a;i^  Ann  Whyte ;  a  like  sum  to  each  of  her 
childr^i  by  John  Whyte  thereafter  to  be  bom.  The  resi- 
due of  the  property  she  appointed  to  John  Robert  Whyte^ 
in  case  he  attained  twenty-one ;  but  in  case  he  should 
die  under  that  age,  to  any  other  of  her  sons  by  JbAii 
WJn^te,  in  like  manner ;  and,  in  the  event  of  her  having 
no  son  by  John  Whyte  who  should  live  to  attain  the  age 

of 
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of  twenty-one  years,  to  such  of  her  daughters  by  John 
WhyU  as  should  live  to  that  age. 

In  the  year  1809,  about  eighteen  months  after  Uie 
date  of  the  will,  the  testatrix,  having  in  the  interval 
had  a  second  daughter,  published  a  codicil,  by  which, 
after  stating  that  '*  she  was  then  enceinte^  and  that 
she  was  desirous  of  making  a  provision  for  such  child 
or  children  of  which  she  might  be  delivered,"  she, 
'*  by  virtue  of  all  and  every  the  powers  and  authorities 
enabling  her  in  that  behalf,  did,  by  the  codicil  to  her 
will,  order  and  direct,  that  the  same  fortune  should  be 
given  to  such  child  or  children  as  was  given  by  her 
will  to  each  of  her  daughters,  and  be  payable  and  paid 
in  the  same  mode,  manner,  and  form,  to  all  intents  and 
purposes,  as  were  in  such  her  will  mentioned,  expressed, 
and  declared,  of  and  concerning  the  fortunes  thereby 
given  unto  each  of  such  daughters  :  and  she  further 
ordered  and  directed,  in  case  no  son  of  hers,  by  her  then 
present  husband  John  Whyte^  should  live  to  attain  the  age 
oftwenty-oneyears,  or  be  married  previous  to  thatperiod, 
that  thereupon  each  of  her  daughters,  present  and  future, 
should  be  entitled  to  have  and  receive  for  her  fortune  the 
sum  of  10,000/.,  to  be  payable  and  paid  in  the  manner 
and  at  the  respective  times  mentioned  or  expressed  in  her 
marriage-settlement,  or  in  her  will,  respecting  the  fortunes 
of  such  daughters,  or  as  near  thereto  as  circumstances 
would  permit." 

0 

•  After  the  date  of  the  codicil  the  testatrix  had  two 
children.  She  died  in  February  1811,  leaving  one  son 
and  three  daughters.  The  son,  John  Robert  WhyUy 
died  in  .December  181 S,  aged  seven  years ;  Christiana^  a 
daughter,  died  in  1818,  at  the  age  of  eleven  years.  Of 
the  two  surviving  daughters,  one,  Jane  Anne^  had  at- 

P  2  taineJ 
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)8S7*       tained  ber  full  age ;  the  other,  Mary  Anne^  was  still  an 
inbnt 

John  Whjfte  died  in  May  1821|  without  having  made 
any  appointment  of  the  4000/*  secured  by  the  bond  of 
his  father.  This  sum,  upon  his  father's  death,  had  been 
paid  to  the  trustees  of  the  settlement,  who  invested  it  in 
the  purchase  of  S952;.  new  4  per  cent  annuities. 

Under  these  circumstances,  as  there  was  no  son  of 
Jane  Whjfie  and  John  Whyte  who  attained  twenty-one, 
the  two  surviving  daughters  became  entitled, — the  elder, 
absolutely  —  the  younger,  presumptively,  —  under  the 
appointment  contained  in  their  mother's  will,  to  the  re- 
siduary estate  of  Jane  CoghiU,  and,  under  the  settlement, 
to  the  4000A 

The  bill  was  filed  by  the  two  surviving  daughters : 
and  it  prayed  a  declaration  that  Jane  Anne  WhUe^  on 
attaining  twenty*one,  became  entitled  absolutely,  and 
that  Mary  Anne  White  was  entitled  presumptivdy,  each 
to  a  fortune  of  10,000/.,  to  be  raised  out  of  the  property 
comprised  in  the  settlement  of  1803,  and  exclusive  of 
their  interests  in  Jane  CoghtlTs  residuary  estate^  and  in 
the  stock  purchased  with  the  4000/. 

The  question  was.  Whether  the  sums  of  10,0002., 
to  which  the  eldest  daughter  was,  and  the  younger,  on 
attaining  twenty-one,  would  be  entitled,  was  inclusive 
or  exclusive  of  their  respective  shares  of  the  4000/., 
and  otJane  CqghilTg  property? 


Mr.  Sugden  and  Mr.  BickersUth^  ton:  the 

The  setdement  had  provided  a  sum  of  8000/.  to  be 
raised  out  of  Mrs.  Whyte*s  real  estates,  as  portions  fi>r 

the 
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the  younger  children.    Mrs.  Whfte  by  her  will  directed,        18fi7. 

that  the  share  of  each  of  them  in  the  8000/.  should  be 

augmented  to  5000/.     This  sum  of  5000/.  was  exclusive 

of  any  interest  which  they  might  take  in  the  4000/.  or 

in  Jiane  CoghiiTs  residue.    The  10,000/.  provided  by 

the  codicil  is  plainly  a  substitution  for  the  5000/.  given 

by  the  will ;  and,  like  it,  therefore,  must  be  a  distinct 

and  independent  gift.    It  is  the  sum  which  they  were 

each  to  receive  out  of  the  mother's  own  property. 

The  4000/i  could  not  be  included  in  the  bequests  of 
10,000/. ;  for  no  child  could  be  entitled  to  receive  any 
part  of  the  4000/.,  till  after  the  death  of  the  wife,  the 
husband,  and  the  husband's  father ;  whereas  the  fortunes 
of  the  daughters  were  to  vest  in  them  at  twenty-one  or 
marriage,  and  had  no  reference  to  the  time  at  which 
the  fiither  oijohn  Whyte  might  die. 

Neither  could  the  shares  of  the  daughters  in  Mra. 
CogkilPs  residuary  estate  be  included  in  the  bequests  of 
the  10,000/.  Their  interest  in  that  fund  was  contingent, 
depending  on  the  event  of  their  having  no  brother  who 
should  attain  twenty-one,  and  could  not  be  considered 
as  a  component  part  of  a  specific  sum,  which  they  were 
to  take,  whether  that  event  happened  or  not  The  state 
of  circumstances  contemplated  by  the  testatrix  was,  not 
that  Mrs.  CoghiiTs  property  should  make  part  of  the 
fortunes  of  the  daughters,  but  that  the  bulk  of  it  should 
be  enjoyed  by  a  son. 

Mr.  SkadweU  and  Mr.  Skirrtm^  contrd* 

When  the  testatrix  directs,  that,  on  a  certain  event, 
each  of  her  daughters  shall  be  entitled  to  receive  10,000/. 
for  her  fortune,  the  meaning,  which  it  is  most  natural  Xo 
put  upon  the  words,  is,  that  their  respective  fortunes 
shall  be  made  up  to  that  amount.    The  testatrix  refers 

PS  to 
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V, 
KSAEMZT* 


hiOy  pastpaneA  the  daughters  to  the  sons.  The  children 
of  the  testatrix  by  Jokn  Whyte^  both  sons  and  daughters, 
were)  with  the  exception  of  John  Robert  Wkifte^  upon 
an  equality  with  respect  to  the  portions  from  her  estate. 
They  were  not  so,  when  the  disposition  of  Mrs.  CogkilTs 
property  was  included ;  the  sons  were  preferred.  It  is 
not  probable  that  the  testatrix  intended  by  the  codicil 
to  alter  an  arrangement  made  apparently  with  so  much 
deliberation.  When,  therefore,  she  gives  to  the  ex- 
pected  child  the  same  fortune  which  she  had  given  by 
her  will  to  each  of  her  daughters,  she  must,  I  think,  have 
had  reference  only  to  what  they  were  to  take  from  her 
own  proper^.  For,  if  the  child,  of  which  she  was  then 
enceinte^  had  been  a  son,  and  John  Robert  Whyte  bad 
died  under  twenty-one,  such  child,  which  by  the  codicil 
was  to  be  on  a  footing  with  the  daughters,  would,  if 
Mrs.  CoghilFs  property  were  included,  have  taken  more 
than  a  daughter ;  or  the  arrangement  made  by  the  will 
must  have  been  entirely  changed. 


If  I  am  right  in  this  view  of  the  case,  the  testatrix 
has  herself  explained  what  she  meant  by  the  term  **  for- 
tune" in  the  first  part  of  the  codicil,  and  has  shewn, 
that  she  did  not  intend  that  it  should  apply  to  the  pro- 
perty bequeathed  by  Mrs.  Coghill.  When,  therefore, 
in  a  few  lines  afterwards,  she  uses  the  same  term,  and 
directs  that  in  certain  events  the  daughters  should  have 
and  receive  for  their  fortunes  the  sum  of  10,000/.,  I  think 
the  term  must  be  taken  in  the  same  sense,  unless  there 
be  some  strong  reason  to  the  contrary.  I  cannot  dis- 
cover any  such  reason ;  and  I  think  therefore  that  her 
intention  was  merely  to  increase  to  10,000/.  the  portions 
which  she  had  before  made  up  to  the  sum  of  5000/.,  and 
that  she  did  not  mean  to  include  in  the  10,000/.,  the 
benefit  taken  under  the  will  of  Mrs.  Coghill* 
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Marek  19. 
18S8* 

CROWDER  V.  STONE.  ^•«««'  is- 

1899. 
January  97. 

JOHN  LLOYD  by  his  will,  dated  the  27tb  of  April  A  testator 

•^    ,  -^w     A  ...  J*        1  i_        gave  stock  to 

1 7879  alter  mentioning  in  a  preceding  clause  a  nephew  trustees,  to  be 

Join  LUydj  and  four  nieces,  Maiy  Pawettj  Jane  Green^  S^a^'th'^f 
woody  JButh  MatihewSy  and  Catherine  Mitchenery  gave  two  persons 
a  sum  of  1 100/.  four  per  cent  Bank  annuities,  and  700/.  i^^^i"^t 
three  per  cent  Bank  annuities,  to  his  executors  upon  amoog  A,^  B^ 
trust,  to  pay  the  dividends  to  his  wife  during  her  life^  in 'equal 
and  after  her  decease^  to  his  brother  during  his  life.  J^?^  *"^ 
The  subsequent  disposition  of  these  two  sums  of  stock  that^ifany  of 

was  contained  in  the  following  words :  —  "  And  from  5^®™  »hould 

o  die  without 

and  after  the  decease  of  my  said  wife  Catherine^  and  my  issue,  before 
said  brother  Eda>ard  Uqyd  and  the  survivor  of  them,  JSS'^&Sd® 
my  will  is,  that  the  said  sums  of  1100/.  and  700/.  shall  become  pay- 
be  sold  by  my  said  trustees  or  the  survivor  of  them,  or  of  him,  her  or 
the  executors  or  administrators  of  such  survivor;  and  them  so  dying 
the  produce  or  money  arising  therefrom,  shall  be  paid  to  should  go  to» 
and  equally  divided  between  my  said  nephew  and  nieces  ji^J^^"^'^ 
hereinbefbre  mentioned,  share  and  share  alike;  and  my  the  survivor 
mind  and  will  further  is,  that,  in  case  of  the  death  of  ^  them?^^ 
my  said  nephew,  or  of  any  or  either  of  my  said  nieces,  ^^»  leaving 
without  lawful  issu^  before  their  respective  parts  or  were' living  at 

shares  of  the  said  sums  of  1 100/.  and  700/.  shall  become  ^^  time  &Eed 

for  the  distn- 

due  bution  of  the 

fund :  then  B, 

died,  leaving  a  son,  who  died  without  issue,  before  the  period  of  distribution ;  shortly 

afterwards,  and  also  before  the  period  of  distribution,  C.  died  without  issue :  Held, 
That  ^.'s  personal  representative  was  not  entitled  to  any  portion  of  the  fund : 
That  the  one  third  of  il/s  share,  which,  on  the  failure  of  ner  issue,  survived  to 

C,  did  not,  on  C's  deaths  survive  to  the  other  legatees,  but  was  transmitted  to  her 

personal  representative ; 
That  the  words  ^  suilrivor  and  survivors,'*  were  to  be  construed  in  their  natural 

sense^  and  not  as  et^uivalent  to  *'  other  and  others,"  so  that  no  part  of  the  shares  of 

B.  and  C  went  over  to  AJ%  personal  representative. 
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1897*  due  and  payable  to  them  under  and  by  virtue  of  this 
my  will,  then  the  part  or  share  of  him,  her,  or  them,  so 
dying  without  issue  as  aforesaid,  shall  go  to  and  be 
equally  divided  between  and  amongst  the  survivor  and 
survivors  of  them,  share  and  share  alike." 

The  testator  died  shortly  after  the  date  of  his  will. 
His  wife  survived  his  brother,  and  died  in  1823:  at 
which  time,  out  of  the  five  legatees  — the  nephew  and  the 
four  nieces — '-BAdh  Matthews  alone  was  alive.  Mary 
Powell  died  in  July  1797»  leaving  an  infant  son,  who  died 
without  issue  in  1799.  Catherine  Mitchener  died  in  Au- 
gust  1797,  and  John  Uoyd  the  nephew,  in  1805,  both  of 
them  leaving  children  who  were  still  alive.  Jane  Green^ 
W)od  died  in  1802,  without  issue. 

Three  questions  were  made  at  the  hearing :  — 

First  —  Whether,  Mary  Powell  having  left  issue  at  the 
time  of  her  death,  but  that  issue  having  become  extinct 
before  the  time  fixed  for  the  distribution  of  the  fund, 
the  share  given  to  her  belonged  to  her  personal  repre- 
sentative, or  passed  to  the  surviving  legatees. 

Secondly  —  If  Mary  PawelTs  share  did  not  vest  in 
her  personal  representative,  but  in  the  events  which 
happened,  passed,  under  the  ultimate  gift,  to  the  sur- 
vivor and  survivors,  whether,  that  proportion  of  it  which 
had  accrued  to  Jane  Greenwood^  vested,  upon  the  death 
of  the  latter,  in  her  personal  representatives,  or  went 
over  along  with  her  own  original  share. 

Thirdly  —  Whether  the  personal  representative  of 
Catherine  Mitchener ^  who  died  before  the  failure  of  issue 
of  Mary  Pawelly  and  also  before  the  death  of  Jane  Green- 
wood^ 
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wxxfi  was  entitled  to  a  share  of  the  shares  originally       1827. 
given  to  Mary  Powell  and  Jane  Greennooodj  or  whether 
the  shares,  which  passed  by  the  ultimate  gift,  went  only 
to  such  of  the  five  individual  legatees  as  were  surviving 
at  the  time  when  the  accruer  happened. 

Mr.  Eussellj  for  the  Plaintiff,  who  was  the  personal 
representative  of  the  testator. 

Mr.  Home  and  Mr.  Evafis^  for  the  personal  represen- 
tative of  Catherine  Mitckener. 

Mr.  Pepys  and  Mr.  Tinney^  for  the  executors  of  Ruth 
Matthews^  who  died  after  the  institution  of  the  suit. 

■ 

Mr.iKoe,  for  the  executors  of  the  nephew y  John  Lioyd* 

Mr.  Bickerstethy  for  the  personal  representative  of 
'Maty  PoxDett. 

Mr.  Lqydf  for  the  personal  representative  of  Jane 
Greenwood. 

I.  —  On  the  first  point,  it  was  argued  on  behalf  of  the 
personal  representatives  of  Catherine  Mitchener^  Jolm 
Uoydj  and  Ruth  Matthews,  that  '*  dying  without  issue  ^^ 
means,  in  general,  an  indefinite  &ilure  of  issue ;  and  such, 
they  said,  is  the  interpretation  which  must  be  put  upon 
•these  words,  unless  there  is  something  in  the  will  to  restrict 
their  import.  Here  there  is  an  express  restriction,  which 
limits  the  failure  of  issue  to  the  period  of  the  lives  of  the 
testator's  brother  and  widow ;  and  that  restriction  gives 
validity  to  the  ultimate  bequest.  If,  therefore,  at  any  time 
during  the  life  of  the  brother  or  the  widow,  there  is  a 
failure  of  issue  of  any  of  the  five  legatees^  the  event  has 

occurred 
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1 827*  occurred  in  which  the  share  of  that  legatee  is  given  over } 
and  it  matters  not  that,  at  the  time  of  the  legatee's  deaths 
the  failure  of  issue  had  not  taken  place.  Here  there  is 
nothing  to  restrict  the  meaning  of  the  words  **  death  with* 
out  issue,"  to  ^<  dying  without  issue  living  at  the  time  of 
the  legatee's  decease."  The  restriction  is  of  quite  a  dif- 
ferent kind,  and  refers  to  a  period  altogether  difierent. 
Hughes  V.  Sayer  (a),  NichoUs  v.  Hooper  (&),  Forth  t« 
Chapman  {c\  Massey  v.  Hudson  {d\  Beauclerk  t.  Dor" 
mer  (e). 

For  the  personal  representative  of  Mary  Powell^  the 
argument  was,  that  the  legacy  bad  vested  in  Mary  PameBf 
and  was  not  to  be  devested  out  of  her,  except  in  the 
event  of  her  dying  without  issue  before  the  period  of  dis- 
tribution arrived.  She  did  die  before  that  time,  but  she 
did  not  die  without  issue ;  on  the  contrary,  she  died  with 
issue.  The  words  were  to  be  construed  accordix^  to 
their  plain  and  natural  import :  and  there  was  no  reason 
for  extending  to  a  bequest  of  personalty  technical  rules 
of  interpretation,  derived  chiefly  from  principles  appli- 
cable only  to  real  estate. 

II.  —  On  the  second  point,  in  support  of  the  pro- 
position, that  the  proportion  of  Mary  PawelPs  share^ 
which  accrued  to  Jarie  Greenwood,  went  over  on  the 
death  of  the  latter,  as  well  as  her  own  original  share,  to 
the  surviving  legatees,  it  was  contended  that  the  two 
sums  of  stock  constituted  an  aggregate  fiind  which  was 
to  be  divided  at  a  given  time  among  certain  legatees, 
with  benefit  of  survivorship  among  them ;  and  in  such 

acase 

(a)  1  P.  Wnu.  534.  {d)  2  Mer,  ISO* 

lb)  Ibid,  198.    2  Vem,  686.  (e)  %  Atk.  SOS. 

(r)  7M.  607.665. 
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a  case  the  aocraed  share  of  a  deceased  legatee  survives, 
as  well  as  the  original  share.*  WcrUdge  v.  ChurehiU  (a), 
Pain  V.  Benson  {b). 

For  the  representative  of  Jane  Greewooood  it  was  argaed, 
that  the  general  rale  was,  that  a  clause  of  survivorship 
did  not  operate  upon  accrued  shares,  becoming  vested 
in  individuals  who  were  the  survivors  for  the  time  being, 
unless  it  was  extended  to  such  acquired  shards  by  spe- 
cific words,  or  by  manifest  indication  of  intention  on  the 
part  of  the  testator ;  and  that  the  mere  circumstance  of 
a  fund  bei^g  given  to  a  number  of  persons  as  tenants  in 
common  would  not  take  the  case  out  of  the  general  rule. 
Even  in  Pain  v.  Benson  (which,  however,  had  been 
^sapproved  of  by  Lord  TkurUm  {c) ),  Lord  Hardwicke 
admitted  the  rule,  saying  (cf),  '<  Where  a  man  gives  a 
sum,  suppose  of  1000/.,  to  be  divided  amongst  four  per- 
sons, as  tenants  in  common ;  and  that  if  one  of  them  die 
before  twenty-one,  or  marriage,  it  shall  survive  to  the 
other :  if  one  dies,  and  three  are  living,  the  share  of 
that  one  so  dying  will  survive  to  the  other  three  ;  but  if 
a  second  dies,  nothing  will   survive  to  the  remainder 
but  the  second's  original  share,  for  the  accruing  share  is 
as  a  new  legacy,  and  there  is  no  further  survivorship.'* 
Here  there  are  no  special  words  to  extend  the  clause  of 
survivorship  to  the  accrued  as  well  as  the  original 
shares.    The  consequence  is,  that,  on  the  failure  of  issue 
of  Mary  Powell^  either  one-fourth  or  one-third  of  her 
share   (according  as  the  representatives  of  QcUherine 
Mitchener  shall  be  admitted  to  or  excluded  from  the  be- 
nefit of  the  clause  of  survivorship)  became  vested  in  Jane 

Green- 


1827. 


(a)  5  Bro.  C.  C.  465. 
(5)  3  MA,  78, 


(c)  I  Bro.  C.  C.  57S. 

id)  sAtk.BO. 


*  Barker  v.  Lea^  1  Turn.  ^  Rust.  415. 
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Greenwood^  and,  on  her  death,  was  transmitted  to  her 
personal  representative.  Rudge  v.  Barker  {a)y  Perkins. 
V.  Micklethxvaiie  (6),  Ex  parte  West,  {c) 

III.  The  representatives  of  Catherine  Mitchener 
claimed  her  proportion  of  the  two  original  shares  of 
Mary  Paaoell  and  Jane  Greenwood,  and  abo  of  the  sap- 
posed  accrued  shares  of  the  latter,  on  the  ground  tba^, 
according  to  the  principle  of  fViltnot  v.  Wilmot  [d),  sur^ 
vivor  and  survivors  ought  to  be  construed  ^^  other  and 
others,"  or  **  l^;atees  not  dying  without  issue  before  the 
time  specified." 

On  the  other  hand,  it  was  contended,  that  **  survivor 
and  survivors"  must  be  confined  to  such  of  the  in- 
dividuals mentioned  as  survived  the  person  on  whose 
death  the  gifi;  over  came  into  operation ;  i^id  that  those 
words  never  received  the  construction  of  ^*  other  or 
others,"  except  under  particular  circumstances,  and 
where  there  was  a  sufficient  indication  of  a  purpose  in 
the  tes^tor  which  could  not  be  otherwise  accomplished* 
MUsom  V.  Awdry  (e).  Doe  v.  JVainwrighi.  {/)    ' 


18S8. 
AugUMtl9* 


The  Lord  Chancellor. 

<<  Deatii  without  lawful  issue"  denotes  generally  an 
indefinite  failure  of  issue.  But  in  this  case  a  time  is 
limited,  within  which  the  failure  of  issue  is  to  take  place, 
and  that  is  the  time  when  the  fund  is  to  become  di- 
visible,  and  the  shares  are  to  be  paid.  Mrs.  PcnoeU  had 
a  son,  who  was  living  at  the  time  of  her  death  in  1797; 

but 


(a)  Com.  temp,  Talb.  124. 
(5)  I  P.  fVnu.  874. 
(c)  1  Bro.  C.  C.  575.      1  P. 
Wnu,  276.  note. 


{d)  8  Vei.  10. 
{e)  5  Vet.  465, 
if)  5  T.  Rep,  427. 
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but  tliat  son  died  without  issue  in  17999  during  the  life* 
time  of  the  testator's  widow,  and,  consequently,  before 
the  period  when  the  shares  of  the  stock  became  due  and 
payable.  Under  these  circumstances,  I  am  of  opinion 
that  Mary  Powell  took  nothing  under  this  will. 


1827. 


The  next,  question  relates  to  the  share  oSJane  Green^^ 
isDood.  As  she  survived  the  son  of  Maty  PcnoeUy  she 
would  become  entitled  to  her  proportion  of  Mary 
PawelTs  share;  and  though  she  died  before  the  time 
when  the  shares  became  payable,  and  though,  therefore, 
her  original  share  would  become  divisible  among  the 
survivors,  yet,  on  the  authority  of  Ex  parte  Wed  and  that 
class  of  cases,  the  share  which  accrued  to  her  would  not 
go  over. 


The  Lord  Chancellor. 

There  was  a  third  point  argued  in  this  cause,  on 
which  I  omitted  to  give  judgment  It  was  contended 
that  the  words,  ^<  survivor  and  survivors  of  them,"  were 
to  be  construed  ^*  other  and  others."  That  is  a  con- 
struction which  the  Court  has,  in  some  cases,  put  upon 
those  or  similar  words;  but  it  is  what  Lord  Eldon,  in 
Davidson  v.  Dallas^  calls  a  "  forced  construction  of  the 
term  survivor  (a),"  and  he  contrasts  it  with  what  he 
calls  its  **  natural  meaning."  It  is  a  construction  which 
the  Court  may  sometimes  be  compelled  to  adopt,  in 
order  to  accomplish  the  intention  which  appears  on  the 
whole  of  the  will;  and  in  Wilmot  v.  Wilmot  it  was 
scarcely  possible  to  put  any  other  meaning  on  the  words. 
But,  in  looking  at  the  language  and  the  provisions  of 
this  will,  I  do  not  find  any  such  necessity;  and  it  seems 

to 


1829. 
January  S7« 


(a)  14  Vei,  578. 
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to  me>  that  the  words  *<8iirviTor  and  snrvivora*'  are 
here  to  be  taken  in  thdr  natural  meaning.  The  shares, 
wfiich  became  subject  to  the  operation  of  the  bequest  to 
the  survivor  and  survivors,  will  be  divisible  among  such 
only  of  the  five  legatees  as  were  living  at  the  time  when 
the  events  happened  on  which  the  shares  were  to  go 
over  respectively.  The  representative  of  Mitchener  is 
not  entitled  to  any  part  of  them. 


'Mrs.  Matthems  and  her  husband  had  assigned  her 
share  of  the  fund  by  way  of  mortgage.  Though  the 
husband  died  before  his  wife^  and  during  the  life  of  the 
testator's  widow,  the  mortgagee  insisted  on  having  the 
benefit  of  this  assignment. 

Mr.  MatthewSf  for  the  mortgagee. 

The  Lord  Chancellor  held,  on  the  principle  of  Purdew 
V.  Jackson  (a),  and  Honor  v.  Morton  (i),  that  this  assign- 
ment had  no  operation  against  Mrs.  Matthews  surviving 
her  husbands 


(a)  1  Rnueil,  U 


(6)  See  Mproy  05. 
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FITZROY  V.  HOWARD.  ^««*  «»• 

1828. 
Dec.  II. 

CHARLES  FITZROY  SCUDAMORE,  bv  his  last  A  testator. 

will,  bearing  date  the  1st  of  April  1 762,  and  executed  ^l^^gg  j„  ^^ 

and  attested  in  the  manner  required  by  law  for  passing  and  holding 

freehold  estates,  gave  and  devised  unto  his  daughter  ^^  ^^^  j^ 

R-ances  Fitzroy  Scudamore.  and  the  heirs  of  her  body  law-  the  countr 
*  11    •       .  «        ^  !•    1      1  1  i_       of  IT.  under 

fully  issuing,  all  and  every  his  lands,  tenements,  and  he-  church-leases 

reditaments  whatsoever,  situate  and  beinir  in  the  several  ^^^  ^j^?>  ^5" 

'  °  vised  all  his 

counties  of  Middlesex^  Her^/brdy  and  Gloucester^  any  or  lands  and 
dther  of  them,  and  all  other  his  real  estate  in  the  king-  i|f]^^un{|^ 
dom  of  England  or  elsewhere^  either  in  possession,  re-  ofH,  and  G,, ' 

^  r       1  c    ^A.     r        i.'  and  all  other 

version,  or  expectancy ;  and  for  default  of  such  issue  y^  ^^i  estate^ 

of  his  said  daughter,  he  gave  and  devised  the  said  several  ^  his  daugh* 
estates  unto  the  Honourable  Charles  Fitzroy^  brother  of  heirs  of  her    . 
the  Duke  of  Grafton^  and  the  heirs  and  assigns  of  the  ^^^jt "f  su^h 

said  Charles  Fitzrcy  for  ever.  issue,  to  F. 

and  his  heirs. 
The  daughter. 

The  testator  died  in  1782.  at  the  tes- 

tator's death, 
and  ever  af ter- 

By  an  indenture  bearing  date  the  28th  oiMay  1750,  wards,  was  of 
the  then  Lord  Bishop  of  Hereford  demised  and  granted  niind.    Her 
unto  Charles  Fitzroy  Scudamore  certain  premises  called  }»u«band,  hav- 

"^  ^  inff  taken  out 

the  Gramge^  and  Grainge  tithes,  to  hold  the  same  to  administration 

the  said  Charles  Fitzroy  Scudamore^  his  executors,  ad-  ^jS\h^*'^[u" 

ministrators,  and  assigns,  for  the  lives  of  him  Charles  annexed,  pro- 

Fitzroy  Scudamore^  Francis  Barnes^  and  Robert  Keyse^  J^^  ^  ^^^ 

and  the  life  of  the  longest  liver  of  them.     By  another  renewals  of 

the  leases 

indenture  of  the  same  date  the  bishop  dembed  and  s^e  survived 

granted  him,  as  well 
^  as  all  the 

ceghdt  que  tie  named  in  the  testator's  leases,  and  died  without  issue,  and  without 
having  done  any  act  to  bar  such  interest  as  F.  had  under  the  devise.    Held, 
That  the  leaseholds  for  lives  passed  by  the  will :  and. 

That  F,  was  entitled  to  the  benefit  of  the  subsisting  leases,  which  bad  been  ob- 
trined  by  way  of  renewal  of  the  old  leases. 

Vol.  III.  Q 


226 


CASES  IN  CHANCERY. 


1827. 


granted  unto  Charles  FUzrpy  Scadamore  the  rectory  and 
parsonage  of  Bridstam^  with  the  appurtenances,  to  hold 
the  same  to  the  said  Charles  Fitzroy  Scudamorej  his 
executors,  administrators,  and  assigns,  for  the  lives  of 
the  Princess  Amelia^  the  said  Charles  Fitzroy  Scudamore^ 
and  Horatio  Walpolej  and  the  life  of  the  longest  liver  of 
them.  At  the  date  of  his  will,  and  thence  up  to  and  at 
the  time  of  his  death,  Charles  Fitzrqy  Skudamore  was, 
under  those  leases,  seised  of  or  entitled  to  the  demised 
premises.  He  was  likewise  seised  of  other  freehold 
hereditaments  in  fee. 


Frances  Fitxrqy  Scudamore^  named  in  the  will,  inter- 
married during  her  father's  life  with  the  Earl  of  Surrey^ 
afterwards  Duke  of  Norfolk.  She  was  in  a  state  of 
mental  derangement  at  the  time  of  the  testator^s  death ; 
and  administration  of  his  personal  estate,  with  his  will 
annexed,  was  granted  to  her  husband.  Renewals  of  the 
two  leases  were  obtained  by  the  Duke  of  Norfolk^  in 
which  he  was  described  as  administrator  of  Charles 
Fitzrqy  Scudamore;  but  the  fines  of  renewal  were  paid 
with  his  own  money. 

On  the  1st  of  September  1810  the  Duke  executed 
a  deed,  by  which,  —  (after  reciting  that  he,  as  the 
husband  of  Frances  Fitzrqy  Duchess  of  Norfolk^  was  by 
the  rights  of  marriage  entitled  to  all  her  personal  estate ; 
and  that,  as  some  question  might  arise,  in  case  the 
D|ichess  should  survive  him,  concerning  the  right  to 
the  several  leasehold  estates  granted  to  the  lessee,  his 
executors,  administrators,  and  assigns  during  certain 
lives  and  the  life  of  the  survivor,  which  Charles  Fiizroy 
Scudamore  had  been  entitled  to  at  the  time  of  hb  death, 
he,  the  Duke,  was  desirous  that  the  same  leasehold  estates 
should  be  considered  and  be  his  own  absolute  pro- 
perty,)— it  was  witnessed,  that  be,  the  Duke  otNorfolif 

bargained. 
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barj^ained,  sold,  and  assigned  the  leaseholds  to  Henry  '  1827. 

Hauoardj  his  executors,  administrators,  and  assigns,  upon  .    -   t 

trust  fbr  thQ  Duke,  his  executors,  administrators,  and  v, 

assigns.     Some  subsequent  renewals  took  place.  Howard. 

The  Duke  died  in  1815,  having  appointed  Henry  ' 
Howard  his  executor.  The  Duchess  died  in  October 
1820,  without  issue;  and  it  was  admitted  in  the  answer, 
that  she  had  not  done  any  act  to  bar  the  quasi  estate 
tail  allied  to  have  been  created  by  her  father's  will  in 
the  leaseholds  for  lives.  All  the  cestuis  que  vie  named  in 
the  leases,  which  were  subsisting  at  her  father's  death,, 
died  before  her. 

The  Plaintiff  derived  his ,  title  under  Charles  Fitzroy, 
to  whom  the  testator,  in  default  of  issue  of  bis  own 
daughter,  had  limited  over  his  estates :  and  the  prayer 
of  the  bill  was,  that  he  might  be  declared  entitled  to  the 
leaseholds  for  lives. 


The  Defendant  Charles  Howard  claimed  the  lease- 
holds under  the  indenture  of  the  1st  oi  September  1810, 
and  as  executor  and  devisee  of  the  Duke  of  Norfolk  : 
insisting  that  they  vested  in  the  Duke  and  Duchess  as 
personal  estate,  and  not  under  the  devise  in  her  father's 
will,  and  that  the  Duke,  as  administrator,  and  by  virtue 
of  his  marital  right  and  the  acts  done  by  him,  became 
entitled  to  them  absolutely. 

Mr.  Sugden  and  Mr.  Norton,  for  the  Plaintiff,  con- 
tended, that  the  interest  in  these  leaseholds,  being  a  free- 
hold interest,  would  pass  under  the  general  terms  used 
in  the  will  of  the  testator ;  that  the  Duchess  of  Norfolk 
was  under  the  devise  quasi  tenant  in  tail,  and,  no  act 
having  been  done  by  her  to  bar  either  her  issue  or  the 
remainder-man,  the  limitation  over  took  effect  on  her 

Q  2  death 


1827. 
March  2\. 
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1827.  death  without  issue ;  that  the  Duke  could  not«  by  sur- 
rendering the  old  leases  and  taking  renewals,  affect  the 
rights  either  of  the  issue  of  the  Duchess  or  of  the  re- 
mainder-man ;  and  that  the  renewed  leases  must  belong 
to  those  who  would  have  taken  the  original  leases,  had 
they  been  still  subsisting,  subject  to  what  mi^^t  be  due 
for  the  fines  that  had  been  paid. 

Mr.  Preston  and  Mr.  Bickersteth  raised  the  following 
points  on  behalf  of  the  defendant :  — - 

First.  The  leaseholds  did  not  pass  by  the  will  of 
Charles,  Fitzroy  Scudamore.  For  some  purposes  a  lease- 
hold for  lives  granted  to  a  man,  his  executors,  adminis- 
trators, and  assigns,  is  considered  as  freehold  estate,  or 
rather  as  quasi  freehold  estate;  but  not  even  in  the  lessee 
is  it  freehold  estate  in  the  proper  sense  of  the  term ;  for 
the  circumstance  that  the  interest,  by  the  terms  of  its 
original  creation,  is  limited  to  executors  and  adminis- 
trators, gives  it  a  quality  which  is  incompatible  with  the 
nature  of  a  freehold :  and,  in  any  hands  except  those  of 
the  lessee,  such  leaseholds  are  personal  estate.  Therefore^ 
though  the  words  in  the  will  might  be  sufficient  to  pass 
freeholds  for  lives,  properly  so  called,  they  will  not  pass 
such  leaseholds  as  these.  Besides,  the  creation  of  an  estate 
tail  with  a  remainder  over,  shews,  that  the  testator  had 
in  contemplation  the  lands  of  which  he  was  seised  in  fee. 
He  could  not  mean  to  apply  such  a  mode  of  limitation 
to  a  perishable  interest  of  this  nature :  it  was  not  his 
intention,  that  these  leaseholds  should  pass;  and,  there- 
fore, they  will  not  pass,  even  if  the  words  were  sufficient 
to  include  them.  When  the  testator  gave  *'  his  lands, 
tenements,  and  hereditaments,"  in  certain  counties,  and 
"  all  other  his  real  estate^'*  the  use  of  the  word  "  other  " 
shews,  that  the  lands  and  hereditaments,  which  he  had 
in  view,  were  lands  and  hereditaments  answering  the 

description 
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lion  of  real  estate  /  and  surely  the  character  of 
real  estate  cannot  be  attributed  to  leaseholds  limited  to 
executors  and  administrators. 

Secondly.  As  all  the  cestuis  que  vie^  named  in  the 
leases  to  which  the  testator  was  entitled,  died  in  the  life- 
time of  the  Duchessi  the  subject,  which  the  testator  had 
to  dispose  o(  ceased  to  exist,  before  any  claim  could  have 
been  made  under  the  ultimate  limitation :  and  the  per- 
son, who  might  perhaps  have  been  entided  in  remainder, 
if  the  interest  had  continued,  cannot,  after  its  extinction, 
set  ap  any  claim. 

Thirdly.  The  Duke  was  not  bound  to  renew  the  leases: 
if  they  had  not  been  renewed,  the  Plaintiff  could  have 
made  no  complaint,  and  there  would  have  been  nothing 
for  him  now  to  claim.  The  Duke  had  a  right  to  renew 
the  leases  for  his  own  benefit,  for  he  did  not  thereby  do 
bjury  to  any  one :  he  has  renewed  them  expressly  for 
his  own  benefit,  and  his  representatives  are  alone  entided 
to  the  existing  leases. 


1827. 


The  authorities  cited  were  Ripley  v.  fVaterworth  (a), 
WatUns  V.  Lea{b)j  2  BoU.  Jbr.  151.  R.  2,  3.,  Duke  of 
Devon  v.  Kinton  (c),  Duke  ofDeoon  v.  Atkins  {d\  Low  v. 
Bwrron  (e),  Sheffield  v.  Load  Mutgrave  (/%  Milner  v.  Zord 
Harewood  {g)^  Day  v.  Trigg  (A),  Rose  v.  BartleU  {i)f 
Thompson  v.  Laidey  {k). 


(a)  1  Vet.  425. 
Ih)  6  Vet.  635. 

(<0  S  P*  Wm.  3S0. 
(0  3  P'  Wnu.  262. 
(/)    3    Vei.  jun.    526., 

MTnBgp.sn. 


and 


rhi 


(g)  18  r^?!.  259. 
\h)  Cro.  Car.  292. 
(t)  1  P.  Wnu.  286. 
(Jc)  2  Boi.  4*  PuiL  ^J. 
juD.  476. 


SVc$, 
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1828.  The  Lord  Chancellor. 

FiTZBOT  The  first  question  is,  Whether  the  leaseholds,  which 

Howard.  ^®  testator  held  under  the  Bishop  of  Hereford^  passed 
1888  ^^  ^^^  devise?  That  such  leaseholds  are  freehold 
December  lu  estates,  being  estates  for  lives,  is  perfectly  clear:  they 
pass  only  by  a  will  attested  according  to  the  provisions  of 
the  statute  of  frauds ;  and  all  the  authorities  shewing  that 
they  are  freeholds,  from  The  Duke  of  Devon  v.  Kinton 
down 'to  the  present  time,  are  collected  in  the  elaborate 
judgment  of  Lord  Eldon  in  Bipley  v.  Watervoorth.  In- 
deed, in  the  discussion  at  the  bar,  it  was  admitted  that 
they  were  freeholds  in  the  lessee,  though  the  word  quasi 
occasionally  crept  in.  If  they  are  freeholds  in  the 
lessee,  they  are  freeholds  also  in  the  executor,  if  he 
takes  them  as  special  occupant;  but  though  he  takes 
them  as  freeholds,  yet,  according  to  the  opinion  of  Lord 
Eldon  in  the  £ase  to  which  I  referred,  he  takes  them  as  a 
trustee  for  the  individual  entitled  to  the  personal  estate. 

If  they  are  freeholds,  they  will  pass  by  the  description 
of  lands  and  hereditaments^  the  words  used  in  this  will. 
That  does  not  rest  on  mere  general  assertion ;  because 
the  very  point  was  made  by  counsel  in  the  case  of 
Watkins  v.  Lea  (a),  that,  under  a  devise  of  all  the  de- 
visor's freehold  estates,  or  tt  general  devise  of  lands,  an 
estate  held  for  lives  would  pass ;  and  the  Court  assented 
to  that  opinion,  confirming  it  not  merely  by  a  short 
statement,  but,  according  to  the  habit  of  Lord  Eldon^ 
by  a  train  of  observations  connected  with  the  subject. 
These  estates,  therefore,  being  freehold,  passed  by  the 
description  of  lands  and  hereditaments,  or  would  pass 
by  that  description. 

In  the  argument  on  this  point  a  number  of  cases 
were  cited,  which  do  not  appear  to  me  to  be  very  closely 

appli- 

w  («}  6  Fet.  65«-~64S. 
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applicable  to  the  present  question.  I  allude  to  such  cases  1827. 
as  that  otBose  v.  Bartlett  {a)^  where  it  was  held,  that,  if 
a  man,  having  lands  in  fee  and  lands  for  years,  devises 
all  his  lands  and  tenements,  the  fee-simple  lands  alone 
pass,  and  not  the  leases  for  years.  But  that  doctrine  is 
confined  to  leasdiolds  for  years,  and  there  is  neither 
authority  nor  principle  to  extend  it  to  leaseholds  for 
lives.  I  therefore  put  that  class  of  cases,  JRose  v. 
Barlletif  Day  v.  Trigg^  S^c.  (6),  entirely  out  of  my  con- 
sideration. 

Reliance  was  placed  upon  the  words  ''  other  his  real 
estate,"  which,  it  was  said,  imported,  that,  under  the  term 
'*  lands,''  the  testator  meant  real  estates;  and  that^ 
though  these  leaseholds  are  freeholds,  it  does  not  follow 
that  they  are  real  estates.  In  the  first  place,  1  do  not 
admit  that  it  necessarily  follows  from  the  construction 
of  the  clause,  that  by  the  term  "  lands "  the  tesUtor 
must  have  meant  real  estates ;  but  if  he  did  so  mean,  as 
the  interest  in  question  is  a  freehold  estate  in  lands,  I 
should  wish  to  have  some  authority  to  satisfy  me,  that  it 
is  not  to  be  considered,  in  the  hands  of  the  lessee  at 
leasts  as  real  estate. 

It  was  fiirther  contended,  that,  although  these  estates 
might  pass  by  the  words  used  in  the  will,  yet,  if  there 
was  an  intention  on  the  part  of  the  testator  that  they 
should  not  pass,  that  intention  must  be  carried  into 
eflfect. 

It  is  perfectly  clear,  that,  though  these  words  were 
sufficient  to  pass  an  estate  of  this  description,  the  Court, 
if  there  was  any  thing  on  the  face  of  the  will  to  shew 

that 

(a)  Cro,  Car.  S99.  {h)  1  P.  Wmt.  flSO. 
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that  it  was  not  intended  that  they  should  pass,  would 
not  consider  them  as  passing.  The  onus  of  proving 
that  intention  is  upon  the  party  who.  contends  for  the 
exception.  Now,  the  single  circumstance,  which  is  re- 
lied upon  for  the  purpose  of  establishing  the  intention^ 
that  in  this  case  the  leaseholds  should  not  pass,  is 
the  nature  of  the  limitations :  and  it  is  said  that  the 
limitations  are  not  applicable  to  an  estate  of  this  de- 
scription. It  is,  however,  perfectly  certain,  that,  in 
practice,  estates  of  this  description  are  very  often  passed 
with  such  limitations ;  and  that  such  limitations  may  be 
applicable  to  estates  of  this  description  nobody  can 
doubt  In  fact,  that  point  came  before  the  C6urt  in 
Low  V.  Burron  {a) ;  and  the  Court  was  of  opinion,  thai 
such  limitations  were  in  point  of  law  applicable  to  an 
estate  of  this  description.  In  the  case  of  Sir  John 
Sheffield  v.  Lord  Midgrave  (6),  where  the  question  was 
as  to  the  intention,  one  circumstance,  not  relied  upon^ 
but  mentioned  by  the  Court,  was  the  nature  of  the  limit- 
ations, which  limitations  were  in  the  nature  of  an  estate 
tail.  But  the  Court  did  not  decide  the  case  upon  that 
circumstance.  Lord  Kenyon  selected  another  circum- 
stance, which,  according  to  his  phrase,  was  decisive  of 
the  intention  that  the  leasehold  property  for  lives  should 
not  pass ;  and  it  was  on  the  ground  of  that  particular 
circumstance,  (whether  properly  or  improperly  selected, 
it  is  unnecessary  to  say),  manifesting  a  decisive  in^* 
tention,  tliat  it  was  considered  that  the  leasehold  for 
lives  in  that  case  did  not  pass. 


It  does  not  appear  to  me  that  there  is  any  case^  or 
any  authority  whatever  to  shew,  that  the  mere  drcum- 
stance  of  a  limitation  of  this  description  is  a  sufficient 

indication 


(a)  s  P,  Wm,  96S. 


(b)  9  Vet.  JUB.  S96.    ST.R.SIU 
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indicatioa  of  intentioQ  that  leasdiolds  for  lives  should 
not  pass  under  a  general  devise  similar  to  that  which 
is  the  subje^  of  the  present  inquiry.  I'  am  therefore 
of  opinion,  that,  sq  far  as  relates  to  this  point,  the 
leaseholds  did  pass  by  the  devise  to  Charles  Fitzrcy 
Scudamore^ 


It  was  admitted  at  the  bar,  and  is  admitted  in  the 
cause,  that  nothing  was  done  by  the  Duchess  of  Norfolk 
to  bar  this  estate  tail,  or  quasi  estate  tail.  The  next 
question  for  consideration,  therefore,  is  with  respect  to 
the  operation  of  the  renewals. 

The  leases  were  renewed  by  the  husband.  It  is  said 
he  was  not  bound  to  renew.  I  admit  that  he  was  not 
bound  to  renew.  According  to  the  doctrine  in  Milner 
V.  lAjrd  Haremood^  the  husband  was  not  bound  to  renew ; 
and  no  oth^r  person,  Lord  Eldon  said  (a),  could  renew  for 
the  benefit  of  the  wife,  so  as  to  bring  a  charge  on  her  rents 
and  profits  during  the  coverture.  But  if  there  is,  in 
&ct,  a  renewal  by  the  husband,  the  question  is,  on 
whose  account  and  for  whose  benefit  is  that  renewal  to 
operate?  In  Milner  v.  Lord  Haremood^  Lord  ^don 
said,  that  it  was  very  questionable  whether  the  wife 
should  have  the  b^efit  of  the  renewal,  and  that  it  might 
be  &irly  contended,  the  renewal  should  be,  in  equity,  for 
the  benefit  of  all  persons  claiming  under  the  settlement* 
But  that  turned  entir^y  upon  the  particular  drcum- 
stanoes  of  that  case ;  and  the  very  exception  taken  by 
Lord  Eldon  establishes  the  rule,  that,  —  if  those  circum- 
stances had  not  existed,  —  if  that  case  had  been  an  ordi- 
nary case,  like  the  one  now  before  the  Court,  — ^  it  would 
have  been  considered,  that  the  parties,  who  were  entitled 
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to  the  original  lease,  would  have  been  entitled  to  the 
benefit  of  the  renewab. 

I  am  of  opinion,  therefore,  upon  the  whole  case,  that 
the  party  who  claims  under  Charles  Fitzrcn/,  that  is,  the 
present  plaintiff,  is  entitled  to  the  benefit  of  the  renewed 
leases. 


Of  course  an  account  must  be  directed  with  respect 
to  the  fines  of  renewal  on  the  one  side,  and  the  receipt 
of  rents  on  the  other,  since  the  death  of  the  Duchess 
o(  Norfali. 
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DAWSON  V.  THORNE.  -Ma'^*  ". 

Jufy  15. 

npHE  will  of  Richard  Thome  began  in  the  following  A  testator, 
manner:  —  "  Considering  the  uncertainty  of  life,  JJ^y^'J^. 

and  having  two  poor  sistersi  in  particular,  to  provide  for,  pressing  an 
T  ..1  •  ■         .  ,  .11  •      1    •     iDteotion  to 

1  now  sit  down  with  an  intent  to  make  my  will  m  their  give  the  bulk 

fevour.**      Then,   after  mentioning  that  his  property  of  kis  pro- 
consisted  of  2800/.,   navy  5  per  cent   stock,  and  of  ofhissistersy 

one  snm  of  10(tf.«  and  another  of  dO^«  both  of  which  ^T^  ^,^ . 

'  '  only  a  life  lo- 

he  had  lent  out,  the  testator  proceeded  as  follows :  — •  terest  in  the 
«  This  is  all  that  I  have  to  dispose  of,  and  I  dbpose  1?!^,^^ 
of  it  in  the  manner  following :  —  my  sister  Elizabeth  givins  l^acies 
is  old,  and  wants  a  great  deal  of  attention  to  be  paid  \^  giiten,  he 
to  her;   and  my  sister  Fanny^  who  is  subject  to  fits,  ^^If^^T*^ 
also  wants  a  great  deal  of  attention   to  be  paid  to  andhisythe' 
her; -I  must  therefore  leave  the  bulk  of  my  fortune  J^f^ 
to  this  Elizabeth  and  Fanry.    My  will,  therefore,  is,  should  be  his 
that  Elizabeth  and  Fanty  shall  have  2400/.,  the  in-  ^^^.^J^d 
terest  of  which  will  be  120Z.  a  year;  and,  when  one  H?e  with  his 

of  them  dies,  the  other  shall  enjoy  it  all  as  long  as  she  ^md  take  care 

lives.  ^  of  them  and 

their  property; 
and  by  a  co- 

He  next  gave  SOO/.  of  the  navy  5  per  cent  stock,  and  |^^'^  ^^' 

the  100/.  which  was  out  on  loan,  to  his  sister  Martha  the  interest  of 

Pierces  the  remaining  100/.  of  stock,  in  trust  for  an-  be  paid  to  i?. 

other  half-yearly,  as 
wages  for 
taking  care  of  his  two  sisters ;  and  that,  after  the  death  of  B,  and  his  two  sisters, 
the  300/.  should  be  paid  to  P. :  Held, 

That  the  legacy  given  to  B,  by  the  codicil  was  not  a  lenicv  given  to  her  for 
her  care  and  trouble,  so  as  to  convert  her  into  a  trustee  en  the  residue  for  the 
neit  of  kin,  but  that  A,  and  P.,  in  their  character  of  executors,  took  the  residue 
beneficially  i 

Tl\^t,  after  the  death  of  the  two  sisters,  though  the  services  for  which  the  legacy 
was  given  as  wages  could  no  loneer  be  performed,  B.  would  still  be  entitled  to  the 
interest  of  the  300/.  during  her  lire. 
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1827*        other  sister,  Sarah  Thome;  and  the  30&,  to  a  fifth  sister, 
Mojy  Ayling. 

The  will  concluded  with  these  words: — *^  I  wish  my 
servant,  Mary  Burton,  and  Thomas  Damson  to  be  my 
two  executors.  I  wish  my  servant  Maty  Burton  to  live 
with  my  sisters  Elizabeth  and  Fanny,  and  to  provide  for 
them  as  she  did  in  my  lifetime,— -jMiai^  Burton  receiving 
the  interest  of  the  money  which  I  leave  to  Elizabeth  and 
Fanny,  and  laying  it  out  to  the  best  advantage  for 
them." 

On  the  other  side  of  the  same  sheet  of  paper  there 
was  another  testamentary  writing,  in  the  form  of  a  letter 
to  Dawson,  signed  by  the  testator,  and  dated  in  N6^ 
vember  1818:  — "  Dear  Damon, — I  have  in  my  will 
left  you  and  Mary  Burton  my  two  e^tecutors.  What 
you  used  to  pay  me  half-yearly,  you  will  now  pay  to 
Mary  Burton,  as  wages  for  looking  after  my  two  poor 
sisters  Elizabeth  and  Fanny*  When  Mary  Burton  is 
too  old  for  service,  yon  must  set  Kitty  Toms,  or  some 
other  steady,  good  sort  of  a  person,  to  look  after  them. 
When  Mary  Burtori  and  Elizabeth  and  Fanny  are  dead, 
let  my  sister  Martha  have  it  all." 

« 

The  testator  at  his  death  left  his  five  sisters  named 
in  his  will,  and  also  a  sixth  sister,  him  surviving. 

Dawson  admitted,  that,  at  the  date  of  the  will  and  at 
the  time  of  the  testator's  death,  he,  Dawson,  was  in- 
debted to  the  testator  in  a  sum  of  300/.,  for  which  he 
paid  him  interest  half-yearly. 

As  Fanny  and  Elizabeth  took  only  a  life-interest  in 
the  2400/.  five  per  cent,  stock,  and  as  there  was  no  ex- 
press gift  of  the  residue,   the  principal  question  was^ 

whether 
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whether  (be  executor  and  executrix  took  that  residue,        1S27. 

including  the  reversionary  interest  in  the  24002.  stock,      Dawson 

beneficially,  or  as  trustees  for  the  next  of  kin.  _  v* 

TaoENi. 

Mr.  Temfie^  Mr.  iMot^  and  Mr.  Lynch^  for  diftrent 
parties  in  the  cause. 

On  behalf  of  the  sisters,  who  were  the  next  of  kin,  it 
was  aigued,  that,  though  the  testator  had  not,  in  express  ' 
terms,  called  ZXnwson  and  Mary  Burton  trustees,  the 
tenor  and  phraseology  of  the  will  shewed,  that  it  was 
&r  firom  being  his  purpose  to  make  them  the  principal 
obgects  of  his  bounty ;  and  that,  in  his  own  apprehension, 
he  was  imposing  on  them  a  labour  and  a  duty,  instead  of 
bestowing  a  fiivour.  He  declares,  that  he  sits  down  to 
make  his  will  in  fiivour  of  two  of  his  sisters,  to  whom, 
he  says,  he  must  leave  the  bulk  of  his  fortune:  his 
sisters  iqipear  throughout  to  be  the  principal  objects  of 
his  bounty.  The  appointment  of  executors  is  in  these 
words :— •*'  I  wish  my  servant,  JlfaiyJBtfrton, and  T,Ikaih 
son  to  he  my  two  executors."  That  is  not  the  phrase* 
ology  in  which  a  man  bestows  the  bulk  of  his  fortune ; 
but  it  is  the  very  language  in  which  the  testator,  in 
the  next  clause,  imposes  a  burdensome  du^  on  this 
executrix. 

The  circumstance,  moreover,  of  the  dause,  in  which 
he  wishes  Mary  Burton  to  be  his  executrix,  being  fol- 
lowed immediately  by  the  words  in  which  he  completes 
the  expression  of  the  purpose  he  had  in  view,  by  stating 
his  wish  that  she  should  live  with  his  sisters  and  take 
care  of  them  and  their  income,  shews,  that  the  office  of 
executrix  and  the  superintendence  of  the  personal  com- 
fort and  of  the  property  of  his  two  sisters  were  iden- 
tified in  his  mind.  Therefore,  when  by  the  letter,  which 
has  been  proved  as  a  testamentary  paper,  he  gives  her 

a  legacy 
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a  legacy  as  a  remuneration  for  the  discharge  of  tbe 
duties  he  had  thus  imposed  on  her,  iie^  in  effect,  gives 
her  a  legacy  for  her  care  and  trouble.  Then,  on  the  prin- 
ciple of  Bachfield  v.  Careless  (a),  White  v.  Evans  (i),  and 
similar  cases,  Mary  Burton  becomes  a  trustee  of  the 
residue  for  the  next  of  kin;  and  if  one  of  two  executdrs 
is  a  trustee^  the  other  must  be  so  too. 


For  the  Plaintiff  and  Maty  Burton^  it  was  answered, 
that  the  expressions  in  the  will,  which  had  been  relied 
upon  by  the  next  of  kin,  indicated  only  the  purpose  of  the 
testator  to  provide  for  his  two  sisters,  Fantn/  and  JEb- 
zabetkf  and  to  make  a  complete  disposition  of  the  whole 
of  his  property:  and  the  latter  part  of  this  purpose 
would  not  be  accomplished,  if  he  were  held  to  have 
died  intestate  as  to  the  beneficial  interest  in  the  residue. 

_  * 

The  provision  for  Fdnry  and  Elizabeth  was  clearly  only 
for  life;  and,  indeed,  from  the  circumstances  of  their 
situation,  and  their  apparent  incapacity  to  manage  their 
own  income,  the  testator  could  not  rationally  have  in- 
tended to  give  them  more  than  a  life-interest.  There 
was  nothing  in  the  tenor  or  language  of'  the  will,  to 
convert  the  executor  and  executrix  into  trustees. 

The  burden  which  the  testator  had  imposed  on  Maty 
Burton^  was  not  a  part  of  the  duty  of  an  executrix.  She 
might  have  proved  the  will,  and  acted  as  an  executrix, 
without  performing  towards  his  sisters  the  services  which 
the  testator  had  requested  her  to  perform.  The  benefit 
given  to  her  by  the  codicil  was  expressly  stated  to  be 
wages  for  those  expected  services ;  and,  therefore,  could 
not  be  considered  as  given  to  her  for  her  care  and 
trouble  in  the  office  of  executrix. 


Another 
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Another  point  raised  was,  Whether  ilfai^  Burioriy  in 
the  event  of  her  surviving  Elizabeth  and  Farniy^  would  sdil 
be  entided  to  have  the  interest  of  the  SOO/.  due  from 
Dawsofij  paid  to  her,  though  the  services,  in  respect  of 
which  that  interest  was  given  to  her,  would  necessarily, 
by  that  time^  be  at  an  end. 


9S9 


1827. 


The  Lord  Chancellor. 

There  is  nothing  in  the  frame  or  language  of  this  will 
to  lead  me  to  consider,  that  it  was  the  intention  of  the 
testator  to  confer  merely  the  office,  and  not  any  bene- 
ficial interest,  on  the  executor  and  executrix.  The  only 
question,  therefore,  is.  Has  any  legacy  been  left,  either 
to  the  executrix  or  executor,  for  his  or  her  care  and 
trouble  in  carrying  the  will  into  effect  ?  For  there  is 
no  doubt,  that  a  legacy  given  to  an  executor  for  his  care 
and  trouble  converts  him  into  a  trustee;  and  where 
there  are  two  executors,  if  one  becomes  a  trustee,  the 
odier  must  be  a  trustee  alsa 

In  this  case  die  interest  of  a  debt  due  from  Dcewson  is 
given  to  Mary  Burton^  and  is  given  to  her  as  wages  for 
a  particular  service  she  was  requested  to  perform.  She 
had  long  acted  as  the  servant  of  the  testator's  two  sisters ; 
during  his  life  she  had  been  paid  wages  for  her  service ; 
and  he  was  desirous  that  she  should  continue  to  attend 
upon  his  sisters,  ahd  receive  wages  as  before.  I  do  not 
think  that  the  provision  thus  made,  with  respect  to  the 
interest  of  the  debt  due  from  Damson^  can  be  considered 
as  a  legacy  given  to  Mary  Burton  for  her  care  and 
trouble  as  executrix.  That  is  the  only  circumstance, 
upon  which  an  argument  could  be  founded  for  convert- 
ing the  executor  and  executrix  into  trustees  for  the  next 

of 
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1827.       of  Idn;  and,  therdbre,  Daaaon  and  Mary  Burkm  will 
take  the  residne  beneficially. 


It  may  be  proper  to  observe^  that^  after  die  death  of 
Elizabeth  and  Fanny,  Mary  Burton,  if  she  survives,  will 
be  entitled  to  the  interest  of  the  8007.  during  her  life ;  for 
it  is  not  till  after  the  death  of  Mary  Burton,  and  the 
testator's  sisters,  Elizabeth  and  Fanny,  that  this  sum  of 
3002.  is  to  go  over  to  Martha  Pierce,  - 
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GIDDINGS  V.  GIDDINGS.  ^'^:  *" 

1S27. 

TN  and  before  the  year   176S|  one  Stdton  held  the  if  a  tenant  for 
7"  manor,  prebend,  and  parsonage  of  Potterne^  under  a  1*^®  <*f  *** 
lease  for  years  granted  by  the  Bishop  of  Salisbury :  a  for  eighteen 

nnrt  y^*"'  granted 
H"'  ••  by  a  person 
who  bunself  holds  the  premises  so  underlet,  along  with  other  property,  under  a 
leane  for  twentj-one  years,  purchases  the  interest  of  his  immediate  lessor,  and 
obtains  from  the  superior  lessor  a  renewal  of  the  lease  thus  purchased,  the  renewed 
lease  is  subject,  so  far  as  regards  the  premises  which  were  comprised  in  the  under- 
lease, to  the  same  trusts,  as  would  have  affected  the  underlease,  if  it  had  not  been 
merged  or  had  not  expired  by  the  effluxion  of  time. 

The  same  rule  holds,  though  the  lease  at  the  time  of  the  purchase  was  vested 
in  a  trustee  upon  trusts,  under  which  he  could  not  have  granted  a  renewal  of  the 
underlease,  and  though  the  tenant  for  life  outlived,  by  twenty-five  years,  the  time  at 
which  the  underlease  would  have  expired  by  effluxion  of  time. 

il.,  being  tenant  for  life  of  a  leasehold  for  years,  with  remainder  to  P.,  afler 
deviling  one  estate  to  B,  in  tail,  bequeathed  to  him  the  leasehold  during  his  life, 
with  remainders  over,  and  gave  him  also  the  residue  of  his  real  and  personal  pro- 
perty. B.  took  possession  of  the  residuary  estate;  suffered  a  recovery  of  the  lands 
devised  to  him  in  tail ;  acted  as  the  absolifte  owner  of  the  leasehold  estate,  and 
outlived  the  term  for  which  the  lease  was  granted,  having  previously  acquired  a  new 
interest  in  the  demised  premises :  Held,  that  B.  elected  to  take  under  the  will,  and 
was  bound  to  f^ve  effect  to  the  devise  of  the  leasehold  in  favour  of  the  remainder- 
raao. 

Vol.  hi.  R 
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1826.        part  of  the  premises  comprised  in  this  lease,  called  the 
\j    '  Byde  leasehold,  was  demised  by  him  to  James  Hanis  for 

V.  a  term  of  twenty-one  years :  and  Harnsj  by  indenture 

dated  the  25th  of  March  1763,  demised  part  of  the 
premises  comprised  in  the  Byde  leasehold,  and  distin- 
guished by  the  appellation  of  the  Byde  Mill^  to  John 
Giddings  for  a  term  of  eighteen  years,  at  a  yearly  rent 
of  31.  lOs.  In  1770,  and  afterwards  in  1777,  John 
Giddings  obtained  from  Harris  renewals  of  his  l^ase  for 
terms  of  eighteen  years.  None  of  the  leases  of  the  Byde 
Mill  contained  any  covenant  binding  the  lessor  to  grant, 
or  the  lessee  to  accept,  a  renewed  lease ;  but  they  ap- 
peared, as  well  as  Harrises  lease  of  the  Byde  leasehold, 
and  SuttorCs  immediate  lease  under  the  bishop,  to  have 
been  from  time  to  time  renewed  on  payment  of  a  fine  at 
the  end  of  every  seven  years. 

In  the  meantime,  John  Giddings^  on  the  4th  of  April 
l7G1i  had  executed  a  settlement,  by  which  he  assigned 
his  leasehold  interest  in  the  Byde  Mill,  to  trustees  upon 
trust  for  himself  during  his  life,  and,  after  his  death,  for 
his  son  John  Giddifigs  absolutely;  and  he  covenanted, 
that,  in  case  any  further  term  should  be  obtained  in 
ihe  premises,  such  further  estate  should  be  held  upon 
the  same  trusts.* 

» 

la  July  1780,  John  Giddings  the  elder  made  his  will, 
by  which  he  devised  ^*  all  that  leasehold  estate^  com^ 
monly  known  by  the  name  of  the  Byde  Mill,  together 
with  its  rights,  privileges,  and  appurtenances,"  to  his  son 
John  Giddings  during  his  life;  with  remainder  over,  first 
to  his  son  Thomas  Giddings,  and  then  to  bis  grandson 
Thomas  Giddings,  diiring  their  respective  lives ;  and  after 
the  deceases  of  these  persons,  he  gave  the  same  to  his 
grandson  John  Giddings  ibr  the  residue  of  his,  the 
testator^s,  term,  estate,  and  interest  therein.   The  testator 

likewise 
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likewise  devised  an  estate  at  AUington  to  his  son  John 
Giddings  and  the  heirs  of  his  body :  and  he  further 
bequeathed  the  residue  of  his  real  and  personal  estate  v. 

to  him,  his  heirs,  executors,  and  administrators,  and      Giddings. 
appointed  him  his  executor.     The  testator  died  in  the 
same  month. 

John  GidddngSj  the  son,  entered  into  possession  of 
the  Byde  Mill;  and,  in  1784,  a  deed  was  executed,  pur- 
porting to  be  a  renewal  of  the  lease  for  eighteen  years 
from  that  time.  This  renewal,  however,  turned  out  to 
be  of  no  avail ;  ibr  Harris,  by  indentures  of  settlement 
dated  the  6th  and  7th  of  October  1*111  ^  had  assigned 
the  Byde  leasehold,  along  with  other  property,  to  Sir 
George  Comvoall  upon  certain  trusts :  and,  though, 
under  the  clauses  of  the  settlement,  the  trustee  had  a 
power  of  sale,  there  was  no  power  to  enable  any  person 
to  grant  a  renewed  lease  of  any  part  of  the  premises 
comprised  in  the  Byde  leasehold.  In  1784,  Sir  George 
Cormoall  obtained  from  Sutton  a  renewal  of  the  lease  of 
the  Byde  leasehold  ibr  a  term  of  twenty- one  years ;  and, 
some  time  afterwards,  the  lease  was  offered  for  sale. 
John  Giddings  became  the  purchaser :  and,  in  exercise 
of  the  power  of  sale  created  by  the  settlement  of  17779 
Cornwall  and  Harris,  by  indenture  dated  the  6th  of 
September  1788,  assigned  the  Byde  leasehold  for^  the 
residue  of  the  term  of  twenty-one  years  to  John  Gid- 
dir^s  the  son. 

After  this  purchase,  John  Giddings,  the  son,  from 
time  to  time  renewed  the  term  in  the  Bi^  leasehold. 
The  last  of  the  renewals  was  by  an  indenture  dated 
the  1st  of  April  1819,  by  which  the  immediate  lessee 
of  the  manor,  prebend,  and  parsonage  of  Potteme, 
under  the  Bishop  of  Salisbury,  in  consideration  of  the 
surrender  of  a  former  lease,  and  the  payment  of  a  fine 

R  2  of 
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1826.        or  272/.  l4fS.  S^d.^  demised  the  Byde  leasehold  to  John 

^      '   -        Giddings  for  a  term  of  twenty-one  years,  commencing 

v^  from  the  preceding  26ih  of  Marchj  at  the  yearly  rent 

GiDDWGt.         Qf   ^i^ 

• 

Shortly  afterwards,  John  Giddings^  the  son,  died, 
having  by  his  will  devised  all  the  term  and  estate, 
which  he  should  have  in  the  Byde  leasehold  at  the  time 
of  his  death,  to  his  son  John  Giddings  the  Defendant, 
who  also  took  under  the  will  other  property,  which  his 
father  John  Giddings  had  become  entitled  to  under  the 
residuary  devise  and  bequest  of  John  Giddings  the 
grandfather.  John  Giddings  the  son  had,  in  his  lifetime, 
suffered  a  recovery  of  the  Allington  estate ;  and  he  de- 
vised it  to  James  Giddings^  a  brother  of  the  Defendant, 
and  not  a  party  to  the  suit. 

Thomas  Giddings  the  son,  and  Thomas  Giddings  the 
grandson,  died  in  the  lifetime  of  John  Giddings  the  son ; 
and  the  present  Plaintiff,  John  Giddings  the  grandson, 
upon  the  death  of  John  Giddings^  the  son,  claimed, 
under  the  ultimate  bequest  of  the  leasehold,  contained 
in  the  will  of  John  Giddings  the  grandfather,  to  be 
entitled  to  the  Byde  Mill  for  the  residue  of  the  existing 
term  of  twenty-one  years  in  the  Byde  leasehold,  subject 
to  the  payment  of  a  proportion  of  the  rent  and  fine. 
He,  by  his  bill,  insisted  that  John  Giddings  the  son, 
having  possessed  and  enjoyed  the  Allington  estate,  and 
the  other  property  devised  to  him  by  the  will  of  John 
Giddings  the  grandfather,  had  elected  to  take  under 
that  will,  and  therefore  was  bound  to  make  good  the 
disposition,  which  it  contained,  of  the  Byde  Mill;  and 
that  the  Defendant  also,  by  possessing  and  enjoying 
property  derived  under  the  same  will,  became  bound 
to  give  effect  to  the  devise  of  the  Byde  MilL  The 
prayer  was,  that  it  might  be  declared,  that  the  lease 

of 


GlODIKCS. 


CASES  IN  CHANCERY.  2*5 

f 

of  the  1st  of  April  1819,  so  far  as  it  included  the  1826. 
Byde  Miilf  was  and  ought  to  be  held  upon  the  trusts  of  ^  ^^^ 
the  will  of  John  Giddings  the  grandfather  —  that  the  De-  v. 

fendant,  upon  receiving  a  rateable  proportion  of  the  fine 
paid  on  obtaining  the  lease,  might  be  compelled  to  assign 
to  the  PlaintiiF  the  mill  and  premises,  and  the  residue 
of-the  term  therein,  subject  to  a  just  proportion  o(  the 
rent  reserved  —  that  it  might  be  declared,  if  necessary, 
that  John  Giddings  the  son  had  elected  to  take  under 
the  will  of  John  Giddings  the  grandfather,  and  be- 
came bound  to  make  good  or  confirm  his  bequest  of 
the  Bj/de  Millj  and  that  the  Defendant  had  also  be- 
come bound  to  make  good  and  confirm  that  be(|uest-~ 
or,  if  the  Court  should  be  of  opinion  that  no  definitive 
election  had  been  made,  then  that  the  Defendant  might 
be  put  to  his  election ;  and  that  all  necessary  accounts 
might  be  taken,  in  order  to  ascertain  the  property 
given  by  the  will  of  John  Giddings  the  grandfather  to 
or  for  the  benefit  of  John  Giddings  the  son,  and  also 
the  past  rents,  interest,  and  profits,  and  produce  thereof; 
and  that  the  Defendant  might  be  compelled  to  assign 
and  transfer  the  same,  in  order  to  indemnify  the  PlaintiflT 
for  the  disappointment  of  the  bequest  of  the  Byde  MilL 

The  Defendant,  by  his  answer,  insisted,  that,  under 
the  settlement  of  1767,  John  Giddings^  the  son^  was 
entitled,  after  the  death  of  his  fether,  to  the  leasehold 
interest  in  the  Byde  Mill  absolutely ;  that  tlie  devise  of 
it  by  the  will  of  John  Giddings^  the  grandfather,  was 
inoperative ;  that  John  Giddings^  the  son,  had  not  made 
any  election ;  and  that  the  Plaintiff*  had  no  right  to  have 
put  him,  or  to  put  the  Defendant,  to  elect  He  also 
insisted,  that  the  term  of  years  in  the  Byde  Mill  had 
become  merged  and  extinguished,  when  the  term  in  the 
whole  of  the  Byde  leasehold  was  acquired  by  John 
GiddiffgSj  the  son ;  that  John  Giddings^  the  son,  had  from 
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time  to  time  obtained  renewals  of  the  entirety  of  the  Byde 
leasehold,  by  virtue  of  the  several  covenants  of  the  imme- 
diate lessee  of  the  bishop  with  the  lessee  of  the  Bjfde 
leasehold ;  and  that  he  was  entitled  to  the  Byde  lease- 
hold in  his  own  right,  and  was  not  a  trustee,  as  to  any 
part  of  the  premises,  for  the  Plaintiff  or  any  other 
person. 


June  S3. 
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The  case  was  argued,  first  before  Lord  Giffbrdj  by 
Mr.  Heald  and  Mr.  Tinney  for  the  Plaintiff,  and  by 
Mr.  Sugden  and  Mr.  IV.  H.  lAuUam  for  the  De- 
fendant :  and,  judgment  not  having  been  pronounced  at 
the  time  of  his  lordship's  death,  it  was  again  argued  at 
the  Rolls,  before  Sir  «7.  S.  Copleyy  by  Mr.  Shadwell  and 
Mr.  Tinney  for  the  Plaintiff,  and  Mr.  Sugden  and  Mr. 
<7.  Russell  for  the  Defendant. 


The  counsel  for  the  Plaintiff  contended,  that,  ac- 
cording to  James  v.  Dean  (a),  following  Taster  v.  Afar- 
rioll{b)f  Rawe  v  Chichester  {c%  and  other  cases,  the 
settled  doctrine  of  the  Court  is,  that,  where  a  tenant 
for  life,  a  trustee,  or  an  executor,  renews  a  leas^ 
hold  interest,  the  new  lease  is  subject  to  the  same 
trusts  on  which  the  former  lease  .was  devised.  If  John 
Giddings  the  son,  who  was  both  tenant  for  life  and 
executor,  had  taken  a  new  lease  of  the  Byde  Mill,  the 
Plaintiff  would  unquestionably  have  been  entided  to  a 
decree :  and  what  has  been  done,  amounts,  in  substance, 
to  a  renewal  of  the  lease  of  the  Byde  Mill,  whether  it  be 
so  in  form  or  not.  At  the  death  of  John  Giddings  the 
son,  there  was  a  leasehqld  interest  in  (he  Byde  Mill 

existing 

(a)  11  Vet.SSS,     15  Vet,  256.         (c)  Ambi,  715.       1  Bro,  C.  C. 
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existing  in  him :  must  he  not,  tbereforei  be  a  trustee  of 
this  interest  for  the  purpose  of  giving  effect  to  the 
devises  in  the  will  of  John  Qiddirigs  the  grandfather? 
What  difference  does  it  make,  that  this  leasehold  in- 
terest comprises  other  lands,  besides  those  on  which 
the  equity  of  the  Plaintiff  attaches,  and  that  it  exists  by 
virtue  of  a  lease  from  the  immediate  lessee  of  the 
church,  and  not,  as  formerly,  by  a  lease  from  the  tenant 
of  that  lessee  ?  Suppose  that  John  Giddings  the  son 
had  died,  after  his  purchase  in  1788,  and  before  the 
time  when  the  term  granted  by  the  lease  of  1777  would 
have  expired,  can  it  be  doubted  tliat  his  executors  would 
have  been  compelled  to  grant  a  new  lease  of  the  Bjfde 
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Randall  v.  Russell  (a)  and  Hardman  v.  Johnson  {b) 
will  probably  be  cited  on  the  other  side.  But  in  those 
cases,  the  tenant  for  life  of  the  tease  acquired  the 
reversion  in  fee,  and  not  an  extension  or  continuation  of 
the  lease ;  and  the  decisions  proceeded  on  the  ground, 
that  the  fee  was  a  totally  different  subject  from,  that 
partial  interest  on  which  the  trusts  attached.  Perhaps, 
too,  the  authority  of  these  two  cases  is  not  altogether 
above  suspicion.  The  tendency  of  Sir  W*  Gra$U\  mind 
was,  to  narrow  and  circumscribe  pure  equities,  and  rather 
to  look  to  the  legal  e£fect  of  instruments  and  transactions, 
than  to  control  them  by  the  peculiar  doctrines  of  this 
Court.  The  same  habits  of  thought,  which  led  him, 
in  Butcher  v.  Butcher  {c\  and.  Bcue  v.  Whitbread  {d\ 
to  adopt,  on  the  subject  of  illusory  appointments,  a 
doctrine  which  Lord  Eldon  rejected  (e)  as  inconsistent 
with  all  antecedent  authorities,  and  to  refuse,  in  James  v. 

*  DeoHy 


(a)  3  Mer,  190. 
(ft)  3  Mer.  347. 
(c)  9  Vcs,  382. 


(rf)  10  Vet.5\. 

(«?)  16  Vet.  65.   1  Ves.  4"  B.  79, 
Sugden  on  Powers,  490—495. 
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1826*        Deatif  to  sustain  an  equity  which  was  afterwards  enforced 

p    '  on  appeal  from  his  decree,  would  naturally  incline  him 

V.  to  the  conclusion  to  which  he  came  in  Hardman  v. 

GiDDiNOi.     jof^j^son  and  RafidaU  v.  BmseU.     There  is  the  more 

reason  for  questioning  the  autliority  of  the  latter  case, 

because  the  judgment   rests   principally  on  Norris  v. 

Le  Neve  {a\  which,  when  properly  examined,  has  no 

'    bearing  on  the  question. 

If  the  Plaintiff  would  be  entitled  to  relief,  in  case  J(^n 
Giddings  the  grandfather  had,  at  the  time  of  his  death, 
l)een  absolute  owner  of  the  lease  of  the  Byde  MiUy  it  is 
no  answer  to  his  claim,  that,  by  the  settlement  of  1767, 
the  whole  interest  in  the  lease,  subject  to  the  lifis-estate 
of  the  grandfather,  became  vested  in  Johi  Giddings  the 
^son,  and  that,  therefore,  the  grand&ther  had  no  power 
to  devise  it.  By  the  same  will  which  devised  this  lease- 
hold, large  benefits  were  given  to  John  Giddings  the 
son;  those  benefits  he  accepted  and  enjoyed:  part  oi 
the  property,  which  he  took  absolutely  under  that  will, 
he  has  given  to  the  present  Defendant;  of  the  AUingion 
estate  he  suffered  a  recovery,  and  devised  it  to  James 
Giddings.  Having  thus  elected  to  take  under  the  will, 
he  is  bound  to  give  effect  to  all  the  dispositions  which  it 
contains,  and  to  relinquish  every  inconsistent  right. 

The  counsel  for  the  Defendant  argued,  that  there  was- 
no  ground  for.  alleging  that  any  election  had  been  made 
by  John  Giddings  the  son.  In  order  to  constitute 
election,  a  party  must  have  a  knowledge  of  the  in- 
consistency of  his  different  rights,  and  of  their  respective 
value ;  and  there  must  be  In  his  mind  an  intention  to 
elect  between  them.    Lord  Beaulieu  v.  J[jord  Cardigan,  {b) 

"It 
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<<  It  seems  diflBcalt,"  says  Sir  Thomas  Plumer  in  DiUofi  v.        1826. 
Parker  (a),  the  question  being,  whether  Sir  Henfy  Parker       -   \ 
had  elected,  *'  to  prove  all  the  circumstances  necessary  •     ^    v. 
to  constitute  an  election ;  that  Sir  Henry  was  apprized 
of  the  necessity  of  electing;  tliat,  knowing  that  he  could 
not  hold  both  the  property  to  which  he  was  previously 
entitled,  and  that  which  was  given  to  him  by  his  son, 
he  voluntarily  abandoned  the  former,  and  took  the  latter. 
Tliat  he  proved  the  will  of  his  son,  and  entered  on  the 
estates  devised  to  him,  is  not  sufficient.    Did  he  not 
exercise  dominion  over  his  own  estates,  as  if  the  son 
had  not  devised  them  ?    Taking  both  estates,  enjoying 
that  which  was  his  own,  and  also  that  ^ven  to  him  by 
his  son,  how  can  it  be  s&id  that  he  relinquishes  the  one 
and  elects  to  take  the  other  ?   Has  he  not  rather  elected 
to  take  both  ?  "     And  it  was  there  held,  that  Sir  Henry 
Parker  had  not  made  any  election.     The  observations 
of  Sir  Thomas  Plumer  apply  to  the  present  case;  and 
with  the  more  strength  for  this  reason,  that  John  Gidn 
dings  the  son  could  not  have  been  required  to  make  any 
election  during  his  life,  and  it  might  have  happened,  that 
there  never  would  exist  a  state  of  circumstances,  in  which 
he  could  be  called  upon  to  elect.     He  was  entitled  to 
occupy  the  Byde  Mill  during  his  life,  and  to  retain  all 
the  benefits  given  him  by  the  will ;  there  was  no  obli- 
gation on  him  to  renew  the  lease  of  the  Byde  Mill ;  there 
was  no  certainty  that  a  renewal  could  be  obtained ;  and 
the  existing  term  of  eighteen  years  would  expire  in 
1795,  which  was  very  likely  to  be  within  the  limits  of 
his  own  life.    In  (act,  the  setdements  of  the  Harris  family 
made  it  impossible  to  renew  the  term :  the  lease  of  the 
Bjyde  MiU  never  was  renewed ;   and  the  term,  which 
was  devised  by  the  will  of  John  Giddings  the  grand- 
father, 

(«)  1  Swanst,  379. 
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1886.        father,  expired  long  before  the  death  of  John  Giddings 

V,-   -  "-^      the  son.     To  hold  that  a  party  has  made  an  election* 
G1DDINC8  '  . 

«.  when  he  was  not,  and  never  might  be,  bound  to  elect, 

GumNGt.  ^Quid  jj^  iQ  g^gp  beyond  the  limits  of  alj  previous  autho- 
rities ;  more  especially  as  the  acts,  which  are  supposed  to 
constitute  an  election,  are,  to  say  the  least,  of  a  most 
equivocal  nature.  John  Giddings^  it  is  true^  suflfered  a 
recovery  of  the  Allington  estate,,  and  acted  as  the  ab- 
solute owner  of  it,  and  of  the  other  property  devised  to 
him  by  the  will  of  John  Giddings  the  grand&tber.  But 
a  party,  even  when  bound  to  elect,  is  not,  by  suffering 
a  recovery,  considered  as  having  made  his  election, 
fVelly  v.  tVelby,  (a)  Besides,  John  Giddings  acted,  also^ 
as  having  the  complete  ownership  of  the  lease  of  the 
Byde  Mill :  he  never  renewed  the  term,  but  became  the 
purchaser  of  the  entirety  of  the  Byde  leasehold,  which  he 
dealt  with  and  devised  as  being  absolutely  his  own. 

The  Plaintiff  has  been  aware,  that  John  Giddings  the 
son  could  not  be  held  to  have  made  an  election ;  and 
he  therefore  prays  that  the  Defendant  may  now  be  put 
to  elect,  and  asks  compensation  out  of  the  property 
which  John  Giddings^  the  son,  took  under  the  will  of 
John  Giddings  the  grandfather.  If  we  are  successful 
in  contending,  that,  in  ihe  events  which  have  happened, 
a  case  of  election  did  not  arise  against  John  Giddings^ 
the  son,  of  course  those,  who  claim  under  him,  cannot 
be  required  to  elect.  But 'it  would  be  a  waste  of  time 
to  inquire,  whether  the  Plaintiff  is  entitled  to  this 
species  of  relief;  because,  supposing  him  entitled  to  it, 
he  has  not  before  the  Court  the  persons  between  and 
against  whom  such  an  equity  must  be  administered. 
The  most  valuable  part  of  the  property,  which  John 

Giddings 

s 

X 

(a)  HV.^B,  200. 
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Giddings  the  son  took  under  the  will  of  the  grand- 
father, has  been  devised  to  James  Giddings^  who  is  not 
a  partjr  to  the  suit 

If  the  Plaintiff  succeeds  in  making  out  that  John  Gid- 
dings  either  did  elect,  or,  in  the  events  which  happened, 
was  bound  to  elect,  the  second  question  arises,  — Whe- 
ther the  subsisting  leasehold  interest  in  the  Byde  lease- 
hold, so  far  as  it  regards  the  premise^  comprised  in  the 
former  lease  of  the  Byde  MiU^  ^is  subject  to  a  trust  for 
the  Plaintiff  as  the  ultimate  remainder-man  under  the  will 
of  John  Giddhigs  the  grandfather  ?  The  grounds,  on 
which  a  renewed  lease,  obtained  by  a  tenant  for  life, 
becomes  subject  to  the  trusts  of  a  will  disposing  of  the 
original  lease  *,  are — that  the  one  is  merely  an  extension 
or  continuation x>f  the  other;  that  it  was  the  situation  of 
the  party  as  tenant  for  life,  which  gave  him  the  op- 
portunity of  acquiring  the  renewed  interest ;  and  that, 
in  obtaining  the  renewed  lease,  he  acquired  or  defeated 
some  right  or  interest  of  the  persons  in  remainder. 
Now,  neither  is  the  rule  itself,  nor  are  any  of  the 
grounds  on  which  it  is  established,  applicable  here.  In 
all  former  cases,  in  which  a  renewed  lease  has  been 
held  to  be  subject  to  the  trusts  of  the  original  leasee 
the  Court  found  an  existing  interest,  which  was  the 
continuation  of  a  former  interest;  and  it  merely  sub- 
jected that  existing  interest  to  certain  trusts.  Here*  it 
must  b^n  by  creating  a  leasehold  interest  in  the  Byde 
MUl^  apart  from  the  other  premises  comprised  in  the 
Byde  leasehold.  The  subsisting  leasehold  interest  is 
not  a  renewal  of  the  lease  which  was  devised,  and, 
in  no  sense  of  the  words,  is  it  a  continuation  or  ex- 
tension of  that  lease;  on  the  contrary,  it  is  a  continu- 
ation and  extension  of  a  lease  for  twenty-one  years,  in 

exist- 
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existence  at  the  time  of  John  Gidding^s  deathi  which 
comprehended,  along  with  other  property,  the  reversion 
of  the  Byde  MtUj  expectant  on  the  determination  of  the 
term  of  eighteen  years.  '  The  subsisting  lease  is  held  of 
the  lessee  of  the  bishop ;  the  devised  lease  was  held  of 
a  pei'son  who  derived  a  partial  interest  under  the  bishop's 
kssee ;  the  one  is  for  a  term  of  twenty-one  years,  and  is 
subject  to  a  yearly  rent  of  5/. ;  the  other  was  for  a  term 
of  eighteen  years,  at  a  rent  of  S/.  lOs.;  and  the  covenants 
in  the  two  leases  are  altogether  different* 

It  is  the  situation  of  a  person  as  actual  tenant, 
which  enables  him  to  obtain  a  renewal  of  his  lease. 
For  if  a  lessor  intends  to  continue  to  demise  lands 
belonging  to  him,  the  person,  who  is  in  possession  as 
tenant,  will  naturally  have  a  preference.  But  the  oc- 
cupation of  the  Byde  Mill  Bid  not  give  John  Giddings 
the  son  a  similar  advantage  in  the  purchase  of  the 
more  extensive  interest  which  was  vested  in  his  lessor. 
In  making  that  purchase  he  acquired  no  right  — 
defeated  no  interest  —  of  the  devisees  under  the  grand- 
fiither*s  will.  He  was  not  bound  to  renew  the  term  of 
the  Byde  MiUi  if  it  had  been  possible  to  do  so;  and  the 
settlements  of  the  Harris  family  had  rendered  renewal 
impossible,  because  there  was  no  person  who  had  power 
to  demise  any  part  of  the  premises  comprized  in  the  Byde 
leasehold.  If  a  stranger  had  purchased  the  Byde  lease- 
hold, the  remainder-men  under  the  will  of  the  grand- 
father could  not  have  set  up  a  claim  against  him ;  and 
they  lose  nothing  in  consequence  of  the  purchase  being 
made  by  the  tenant  of  the  Byde  Mill;  for  the  lease, 
in  which  they  had  an  interest,  would  have  expired,  by 
effluxion  of  time,  in  1 795. 


The  Court,  if  it  holds  that  the  existing  lease  of  the 
Byde  leasehold  is  subject  to  a  trust  for  the  Plaintiff  will 
not  only  step  beyond  the  limits  of  decided  cases,  and 
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deviate  from  the  principle,  on  which  the  equity  attach- 
ing upon  renewed  leases  rests,  but  will  act  in  direct 
opposition  to  two  decisions  of  Sir  WiUlam  Grant.  Ban* 
doll  T.  BmseU  (a)  and  Hardman  v.  Johnson  {b)  establish 
the  rule,  that  the  immediate  reversion  in  fee,  purchased 
by  a  tenant  for  life  of  a  preceding  leasehold  interest,  is 
not  subject  to  the  trusts  on  which  that  lease  was  devised; 
and  those  decisions  proceeded  —  not  on  any  peculiarity 
in  the  nature  of  a  reversion  in  fee,  as  distinguished  from  a 
reversion  for  a  term  of  years, — but  simply  on  the  ground, 
that  the  purchase  of  the  reversion  was  not  an  extension 
or  continuation  of  the  preceding  lease,  and  did  not 
defeat  any  right  of  the  remainder-man.  Yet  in  Hard-- 
man  v.  Johnsony  the  reversion  in  fee  had  been  vested, 
before  the  purchase,  in  a  corporation ;  so  that  the  pur« 
chase  necessarily  took  away  that  probability  of  renewal, 
amounung  almost  to  a  species  of  tenant  right,  which  a 
lessee  under  a  public  body  usually  has.  If,  therefore, 
John  Gtddings  the  son,  had  purchased  the  reversion  in 
fee  of  the  Byde  Mill  alone,  it  is  clear  that  the  PlaiutiflP 
would  have  been  without  a  shadow  of  claim  in  a  court  of 
equity;  and  surely  a  lease  for  a  term  of  twenty-one 
years,  comprehending,  along  with  the  reversion  of  the 
Byde  MiUf  various  other  lands,  and  other  hereditaments 
not  held  of  the  same  lessor  or  under  the  same  covenants 
as  the  Byde  MiU^  is  a  subject  as  totally  different  from  the 
lease  devised  by  John  Gtddings  the  grandfather,  as  the 
mere  reversion  in  fee  of  the  Byde  Mill  would  have  been. 
Suppose  that  the  term  in  the  Byde  leasehold  had  been 
for  a  thousand  years,  instead  of  twenty-one  yeari^  must 
not  the  thousanid  years  have  been  regarded,  so  far  as 
the  claim  of  the  Plaintiff  is  concerned,  in  the  same  light 
as  the  fee?  and  can  there  be  an  equity  against  the  pur- 
chase!: 


1826. 


GlDOINGf 

V. 
GiDDZKOB. 


(a)  sMer.lBO. 


(k)  5  Mtr,  S47. 
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1826.        chaser  of  a  lease  for  n  short  term,  which  would  not  ha^e 
^   ~-  ^  '     existed,  if  the  term  of  years  had  been  long?  In  fact,  the 
V.  process  of  re-creating  the  lease  of  the  Byde  Mill  out  of 

OiDDiKos.  ^jj^  reversion  in  fee,  would  have  been  easier,  than  to 
carve  it  out  of  the  Byde  leasehold.  What  the  Plaintiff 
asks  is  the  benefit  of  the  subsisting  lease,  so  &r  as  it  re- 
lates to  the  Byde  Mill.  If  that  be  given  him,  what  he 
receives  is  in  every  respect  difierent  from,  and.  better 
than,  any  interest  in  the  premises  which  the  testator  pos- 
sessed or  had  it  in  his  contemplation  to  acquire  or  dis- 
pose of;  while,  on  the  other  hand,  the  reversionary  interest 
of  the  owner  of  the  Bjfde  leasehold  in  the  Byde  Mill  is 
destroyed,  and  he  will  remain  bound  by  covenants  which 
.extend  to  the  Byde  Milly  after  the  whole  of  his  interest  in 
the  Bjyde  Mill  shall  have  been,  by  the  act  of  this  Court, 
transferred  to  another  person.  The  Plaintiff  may,  per- 
haps, propose  to  indemnify  the  lessee  of  the  Byde  lease- 
hold against  his  covenants,  so  fal:  as  they  relate  to  the 
Byde  Mill;  but  the  very  necessity  of  an  offer  of  indem- 
nity proves,  that  he  is  demanding  something  very  dif- 
ferent from  what  was  devised  to  him. 

Mr.  Shadwellf  in  reply. 

Though  the  trustee,  under  the  deed  of  1777,  had  no 
power  to  grant  a  lease,  the  property  might  have  been  con- 
veyed, under  the  power  of  sale,  to  a  purchaser  who  would 
have  been  able,  and  might  have  been  willing,  to  renew. 
'  If  the  lease  of  1 777  had  been  suffered  to  expire  by  effluxion 
of  time,  and  the  tenant  for  life  had  not  acquired  an  in- 
terest in  the  property,  the  remainder-man  would  have  been 
without  remedy,  because  the  subject  of  the  devise  would 
have  been  exhausted.  But  that  lease  did  not  expire  in 
1788 ;  it  was  merged  by  the  act  of  the  tenant  for  life;  and, 
as  he  at  the  same  time  acquired  a  further  interest  in  the 
Byde  Millj  such  interest  became  subject  to  the  trusts  of 
the  testator's  will.     Possessing  the  power  of  continuing 

the 


CASES  IN  CHANCERY.  U5 

the  existence  of  the  lease  of  the  Byde  MiU^  he  was  bound  1826. 
m  equity  to  exercise  that  power  for  the  benefit  of  the  "  '  "' 
remainder-man.  v. 

GlODlNOt. 


The  Master  of  the  Rolls.  isst. 

Ftb,  1 . 

In  1763,  and  previously  to  that  year,  the  manor, 
prebend,  and  parsonage  of  Potteme  were  held  by  James 
Sutton  as  lessee  for  years  under  the  Bishop  of  Salisbury : 
in  the  same  year,  Sutton^  by  a  lease  which  was  merely 
a  renewal  of  a  former  lease,  demised  a  part  of  these 
premises,  distinguished  by  the  name  of  the  Byde  lease- 
hold, to  Harris  for  twenty-one  years :  and  Hairisy  about 
the  same  time,  demised  the  Byde  MiUj  which  was  part 
of  the  Byde  leasehold,  to  John  GiddingSj  the  grandfather 
of  the  present  Plaintiff,  for  a  term  of  eighteen  years. 
All  these  leases  were  from  time  to  time  renewed.  In 
1777,  Harris  conveyed  his  interest  in  the  Byde  lease- 
hold to  Sir  George  Cornwall  on  certain  trusts ;  and,  at 
the  expiration  of  seven  years  from  that  time,  a  renewed 
lease  was  granted  by  Sutton  to  Cornwall.  In  1780,  Jc^n 
Giddings  made  his  will,  whereby  he  devised  his  interest  ^ 
in  the  Byde  Mill  to  his  son  John  Giddings  for  life ;  re- 
mainder to  the  testator^s  son,  Thomas  Giddings^  for  life ; 
remainder  to  the  testator's  grandson,  Thomas  Giddings^ 
for  life ;  remainder  to  his  grandson,  John  Giddings  the 
Plaintiff.  In  the  same  year  the  testator  died ;  and  John 
Giddings^  the  son,  took  possession  of  the  l^de  Mill^  and, 
being  in  possession,  entered  into  a  contract  with  Sir  George 
Cornwall  and  Mr.  Harris  for  the  purchase  of  their  interest 
in  the  Byde  leasehold.  The  purchase  was  completed ; 
and  John  Giddings^  the  son,  from  time  to  time  renewed 
the  lease  of  the  Byde  leasehold,  under  the  lessee  of  the 
bshop,  up  to  1819,  when  the  last  renewal  mentioned  in 
the  pleadings  took  place.  In  1820  he  died,  having  be- 
queathed 
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1 827.        queathed  his  interest  in  the  Byde  leasehold  to  the  De- 
\,    '   -  ^     fendant  John  Giddituis.    After  his  death,  Thomas  the 

GlODINGS  . 

t».  son  and   Thomas  the  grandson  being  both  dead,  the 

GiDDiNGB.  present  Plaintiff  claimed  to  be  entitled,  under  the 
limitations  of  the  will  of  1780,  to  so  mach  of  the  Byde 
leasehold  as  had  been  comprised  in  the  demise  of  the 
Byd^  MiU,  He  said  that,  substantially,  the  term  in  the 
Byde  Mill  had  been  renewed  by  the  tenant  for  life,  and 
that,  where  a  tenant  for  life  of  a  leasehold  interest  re* 
news,  the  renewal  so  obtained  enures  for  the  benefit  of 
those  in  remainder.  It  is  to  enforce  this  daim,  that  the 
present  bill  is  filed. 

In  answer  to  the  case  thus  made  by  the  Plaintifl^  it 
was  contended  on  the  part  of  the  Defendant,  that  JMn 
CriddingSf  the  grandfather,  had  no  power  to  bequeath  the 
Byde  Mill.  He  had  executed  in  his  lifetime  an  in- 
denture, by  which  that  property  was  settled  on  himself 
for  life,  with  remainder  to  John  Giddings  his  son 
absolutely;  and,  therefore,  he  had  no  interest  in  it 
which  he  could  dispose  of  by  will. 

In  reply  to  this  it  was  stated,  that  John.  Giddings^ 
the '  grandfather,  was,  at  the  time  of  his  death,  the 
owner  of  certain  freehold  property  called  the  JUington 
estate,  which  he  by  the  same  will  devised  to  John 
GiddingSf  the  son,  in  tail ;  that  John  Giddings,  the  son, 
entered  into  possession  of  the  property,  suffered  a  re- 
covery of  it,  and  devised  it ;  that  he  had  by  those  acts 
elected  to  take  under  the  will,  and  it  was  therefore  in- 
cumbent on  him  to  give  effect  to  all  the  dispositions 
contained  in  that  instrument.  And  it  was  further  con- 
tended, that  there  was  other  property  which  John 
Giddings  the  son  took  under  that  will,  and  which,  at  this 
moment,  is  actually  held,  under  a  title  derived  from 
huga,  by  the  present  Defendant;  and  that,  even  if  John 

Giddings 
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Giddings  the  son  bad  not  made  an  election  to  Uike  under        1827. 

the  wfll,  the  present  Defendant  was,  at  all  events,  bound  Giddinqs 
to  make  his  election.  v« 


GiDDiyai. 


I  am  of  opinion  that  an  election  was  made  by  John 
Giddings  the  son ;  that  the  settlement,  made  by  John 
Giddings  the  grandfather,  must  be  left  out  of  the 
question ;  and  that  the  rights  of  those  parties  must  be 
determined  in  the  same  way  as  if  no  such  settlement  had 
ever  existed, 

John  Giddings^  the  son,  was  in  possession  of  the  Byde 
Mill.  If  he  had  merely  renewed  the  lease  of  the  Byde 
Mill,  the  benefit  of  that  renewal  would  have  belonged 
to  the  present  Plaintiff.  But  it  is  said  that  he  did  not 
renew  the  lease  of  the  Byde  Mill.  He  purchased  the 
right  of  his  lessor,  and  took  a  new  lease  of  the  Byde 
leasehold,  which  comprehended  the  Byde  Mill  and  other 
property,  from  the  immediate  lessee  of  the  Bishop  of 
SaHsbury.  Tlie  first  question  then  is,  Whether,  where 
a  tenant  for  life  of  a  leasehold  estate  renews  the  lease, 
and  there  is  comprehended  in  the  renewed  lease  some 
other  property  in  addition  to  the  premises  previously  de- 
mised, the  claim  of  the  person  in  remainder  will  be  thus 
defeated  ?  In  my  opinion,  the  addition  of  other  property 
could  not  have  interfered  with  or  impaired  the  rights  of 
the  persons  in  remainder.  If  John  Giddings,  the  son,* 
had  taken  firom  Mr.  Harries  family,  not  a  renewed  lease 
of  the  Byde  MiU  alone,  but  a  lease  of  the  Byde  Mill  and 
other  property,  the  person  in  remainder  would  be  en- 
tided  to  the  benefit  of  that  lease,  so  far  as  it  extends  to 
the  Byde  MilL 

Having  now  gotten  rid  of  the  circumstance,  that  the 
existing  lease  is  a  lease  of  other  property,  as  well  as  of 
the  Byde  Mill,  the  case  resolves  itself  into  this ;  —  if 

Vol.  Ill,  S  an 
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1827. 


GlDOlNGS 

V. 
GiDDINGS. 


an  under-lessee,  who  has  only  a  life  estate  in  his  lease^ 
instead  of  taking  b  renewed  lease,  purchases  the  in- 
terest of  an  immediate  lessor,  and  obtains  from  the 
superior  lessor  a  renewal  of  the  lease  which  he  has  so  pur- 
chased, will  he,  under  such  circumstances,  be  entitled  to 
the  property  absolutely  ?  That  state  of  things  falls  within 
the  general  rule;  the  mere  circumstance  of  the  lease 
being  taken,  not  from  the  immediate  lessor,  but  from  a 
superior  lessor,  cannot  defeat  the  right  of  a  remainder- 
man ;  and  the  remainder-man  will  still  be  entitled,  on 
the  principle  that  a  lease,  obtained  by  a  tenant  for  life, 
enures  for  the  benefit  of  all  in  remainder.  What  dif- 
ference can  it  make  in  the  application  of  that  principle, 
whether  the  lease  be  taken  from  the  immediate  lessor  or 
from  a  superior  lessor?  If  John  Giddings  had  obtained 
a  renewal  of  the  lease  from  the  family  of  Harrisj  that 
renewal  would  have  enured  for  the  benefit  of  all  claim- 
ing under  the  limitations  in  the  grand&ther's  will :  here 
is  a  lease  of  the  same  property,  which  has  been  obtained 
from  the  lessor  of  Harris:  how  can  the  trusts,  to 
which  it  is  subject,  be  varied  by  the  circumstance  of  its 
being  granted  by  the  superior  lessor,  without  the  inter- 
vention of  a  mesne  tenant  ? 


It  is  said  there  are  cases  in  point,  establishing  a  con- 
trary principle :  and  Hardman  v.  Johnson^  and  Randall 
V.  Russell^  both  decided  by  Sir  JV.  Grants  have  been  cited 
in  support  of  the  assertion.  If  I  thought  those  cases 
established  a  contrary  principle,  I  should  feel  myself 
bound  by  the  decisions.  But  I  do  not  think  they 
establish  a  contrary  principle.  These  were  cases  in 
which  the  reversion  in  fee  was  purchased  ;  and  there  was 
no  longer  a  leasehold  interest  existing.  In  this  case, 
the  leasehold  interest  exists  in  the  identical  premises. 
It  therefore  falls  within  the  general  principle. 

It 
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It  is  a  satisfaction  to  me  to  know,  from  a  note  in  the        1827. 

handwriting  of  the  late  Master  of  the  Rolls,  that  he     '      ^~  ' 
...  '  G1D01NG8 

entertained  the  same  opmion  and  on  the  same  grounds.  v. 

The  case,  he  said,  was  not  taken  out  of  the  general      ^»°**'*^«- 

principle,   by   the  addition  of  other  property  to  the 

Btfde  Mill^  nor  by  the  circumstance  that  the  existing 

lease  was  obtained,  not  from  the  immediate  reversioner 

of  the  lease  of  the  Byde  MiUj  but  from  the  superior 

lessor  of  the  Byde  leasehold. 


The  following  decree  was  drawn  up :  — 

"  His  Honor  doth  declare  that  John  Giddings,  the 
son,  elected  to  take  under  the  will  of  John  Giddings 
the  grandfather,  and  thereby  became  bound  to  make 
good,  out  of  his  interest  in  the  Byde  Mill  and  in  the 
premises  held  therewith  under  the  indenture  of  settle- 
ment of  the  4th  of  April  1767,  the  bequest  in  the  said 
will  mentioned  of  the  said  Byde  Mill  and  premises :  and 
his  Honor  doth  declare  that  the  lease  of  the  1st  of  April 
1819,  so  fiur  as  respects  the  said  Byde  Mill  and  the 
premises  held  therewith,  ought  to  be  held  upon  the  trusts 
of  the  sdd  will ;  and  that,  upon  and  from  the  decease  of 
John  Giddings  the  son,  the  Plaintiff  became  entitled  to 
the  benefit  of  the  said  lease  and  the  residue  of  the  sub- 
sisting term  therein,  so  far  as  respects  the  last  mentioned 
pr^nises,  subject  to  the  payment  of  a  rateable  proportion 
of  the  fine  paid  by  John   Giddings  the  son,  for  the 
renewal  of  his  interest  in  the  said  premises — regard  bein<y 
had,  as  well  to  the  proportion  in  value,  which  the  Byde 
Millj  and  the  premises  held  therewith,  bear  to  the  whole 
estate  purchased  by  the  said  John  Giddings  the  son,  called 
the  Bt/de  leasehold,  as  also  to  the  period  of  enjoyment 

S  2  by 


GlODlNGS. 
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1827.        by  the  said  John  Giddings  the  son»  under  such  renewal, 
GioDiNG       ^^^  interest  at  4  percent.;  —  and  subject  also  to  the 
V.  payment  of  the  yearly  rent  of  SL  lOf.,  being  the  ancient 

accustomed  rent  paid  by  the  lessee  of  the  Byde  Mill 
and  the  premises  held  therewith :  and  his  Honor  doth 
order  and  decree,  that  the  Master  in  rotation  do  ascertain 
and  certify  what  b  the  amount  or  proportion  of  the  fine 
or  fines  paid  by  the  said  John  Giddings  the  son,  in  respect 
of  the  Byde  Mill  and  the  premises  held  therewith,  for  the 
number  of  years  subsisting  and  unexpired  in  the  said  Byde 
leasehold  and  premises  at  the  time  of  his  decease ;  and 
that  it  be  referred  to  the  said  Master  to  compute  com- 
pound (a)  interest  at  4  per  cent,  on  such  proportion  of  fine 
or  fines,  from  the  times  of  the  several  payments  thereof  up 
to  the  death  of  John  Giddings  tl)e  son,  for  which  purpose 
the  Master  is  to  make  yearly  rests :  and  it  is  ordered  that 
the  Master  do  ascertain  and  certify  the  balance  of  such 
principal  and  interest  at  the  death  of  John  Giddings  the 
son,  and  compute  interest  on  such  balance  at  the  like 
rate,  from  the  death  of  John  Giddings  the  son,  up  to  the 
date  of  his  report :  and  it  is  ordered  that  the  master 
take  an  account  of  the  rents  and  profits  of  the  said  Byde 
Mill  and  the  premises  heretofore  held  therewith,  fiK)m  the 
decease  of  Jb^n  Giddings  the  son,  up  to  the  time  of  his  re* 
port :  and  it  is  referred  to  the  said  Master  to  approve  of  a 
proper  assignment,  to  be  executed  by  the  Defendant  to 
he  Plaintiff,  of  the  subsisting  term  and  interest,  under 
the  lease  of  the  Ist  of  April  1819,  in  tl)e  Byde  Mill 
estate  and  premises,  and  to  approve  of  a  proper  deed  of 
indemnity  to  be  executed  by  the  said  Plaintiff  against  the 
payment  of  the  yearly  rent  of  S/.  10^.,  and  the  per- 
formance of  the  covenants  contained  in  the  last  men- 
tioned lease,  so  far  as  respects  the  said  Byde  Mill  and 

the 

(a)  See  Nightingak  y.  Lawwn,  1  Brc,  C\  C,  440. 
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the  premises  last  mentioned,  if  required  by  the   said 
Defendant/' 

The  costs  of  the  suit  were  reserved. 

Reg.  Lib.  1826.  A.  1S04. 


1827. 


GiSDINGI 

V. 
GiDSINOf. 


A  petition  of  appeal  was  prepared ;  the  parties  then 
entered  into  a  compromise,  and  the  appeal  was 
abandoned. 


GOZNA  V.  The  Alderman  and  Burgesses  of 

GRANTHAM. 

XN  1710,  the  corporation  of  Grantham^  in  consider- 
""~  ation  of  upwards  of  80Z«,  granted  a  lease  of  two 
messuages  for  a  term  of  twenty-one  years,  at  a  yearly 
rent  of  4/. ;  and  they  covenanted  to  grant  at  all  times 
and  for  ever,  new  leases  for  a  like  term  and  at  the  same 
rent,  on  payment  of  a  fine  of  five  shillings.  The  lease 
had  been  renewed  from  time  to  time  until  the  year  1814 ; 
and  the  bill  was  filed  by  the  person  entitled  to  the 
benefit  of  the  covenant,  in  order  to  compel  the  cor* 
poration  to  grant  a  renewed  lease. 

The  defence  nlade  by  the  corporation  was,  that  the 
property  had  been  devised  to  them  on  charitable  trusts, 
and  that  the  covenant  for  perpetual  renewal  was  a  breach 
of  trust. 


Rolls. 
Fed.  82. 


Decree  against 
a  corporatioa 
to  grant  a  new 
lease  accord- 
ing to  a  cove- 
nant for  perpe- 
tual renewal, 
though  the 
whole  of  the 
reserved  rent 
had  been  for 
many  years 
applied  uni- 
formly  to  one 
charitable 
purpose. 


The  only  evidence  of  the  premises  being  subject  to  a 
charitable  trust  was,  that  the  4/.  of  yearly  rent  had  been 

S  8  long 
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1827.        long  applied  in  purchasing  four  blue  coats  for  four  poor 
\^  ^  men  of  the  town  of  Graniham.     This  application  of  the 

V.  money  was  traced  back  as  far  as  the  year  1769. 

The  Aldermen 

of 
G&ANTHAM.        Mr.  Home  and  Mr.  Whitmardif  for  the  Plaintiff. 

Mr.  Shadwell  and  Mr.  Koe^  for  the  Defendants, 

Argued,  tliat,  if  the  rents,  so  far  back  as  the  applica- 
tion of  thein  could  be  clearly  traced,  had  been  applied 
uniformly  to  one  and  the  same  charitable  purpose,  it 
must  be  presumed  that  they  always  had  been  so  ex- 
pended ;  that  an  uniform  application  of  the  rents  to  one 
charitable  purpose  was  sufficient  evidence  that  the  pro- 
perty had  been  originally  consecrated  to  charity;  and, 
therefore,  that  the  covenant  to  renew  was  a  breach  of 
trust,  and  would  not  be  sustained  in  a  court  of  equity. 

The  Master  of  the  Rolls  thought,  that  the  evidence 
did  not  entitle  him  to  presume,  that  the  property  was  held 
in  trust  for  a  charity  in  1710;  and  he,  therefore,  gave 
the  Plaintiff  a  decree  for  the  renewal  of  the  lease,  with 
costs.  * 
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1827. 


BROWN  V.  TEMPERLEY.  R°>^"- 

March  2. 

T^ICHOLAS  TEMPERLEY,  by  his  will,  gave  and  A  testator  de- 
devised,  subject  to  the  payment  of  his  debts  and  durof  his  real 
legacies,    "  all   his  freehold,   copyhold,  and   leasehold  and  personal 
estates;  and  also  all   other  his  estate  and  effects"  to  of  his  children 

trustees,  their  heirs,  executors,  and  administrators,  upon  *^  ^^^^^  attain 

twenty-one,  or 
trust,  **  for  such  one  or  more  of  bis  cliildren  as  should  marry  under 

live  to  attain  the  age  of  twenty-one  years ;  or  should  *^**^  ®se>  with 
marry  under  that  age  with  the  consent  of  his,  her,  or  the  children 

their  guardian."  ;[fb:ugSeir 

interests  are 

The  testator  left  six  children,  who  were  all  under  age.  huve  aflowl 
There  was  a  small  residue  of  the  personal  estate,  after  apces,  out  of 

^,,,  .  .1,,  *"6  residue, 

payment  of  the  debts  and  legacies :  the  real  estate  yielded  for  their  main- 

upwards  of  400/.  a  year.  tenance  dur- 

'^  "^  mg  their  mi- 

norities. 

The  Master  had  reported,  that  there  was  at  present 

no  fund  applicable  to  the  maintenance  of  the  children. 

The  ground,  on  which  he  had  come  to  this  conclusion, 
was,  tliat  none  of  the  children  had  a  vested  interest  in 
any  portion  of  the  residuary  estate,  and  that  the  devises 
to  them  were,  as  yet,  wholly  contingent. 

The  only  question  was.  Whether  the  Court  could 
allow  maintenance  to  the  children  out  of  the  residuary 
fund,  before  their  interests  became  vested  ? 

On  the  one  hand  it  was  said,  that,  even  if  the  Court 
could  so  deal  with  a  contingent  legacy,  or  with  a  con- 
tingent interest  in  a  residue  consisting  merely  of  per- 
sonally it  could  not  apply  to  the  maintenance  of  the 

S  4  legatees, 
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legatees,  or,  at  least,  of  such  of  them  as  were  younger 
children,  tlic  rents  and  profits  of  lands,  in  which  they  at 
present  had  not,  and  perhaps  never  might  have,  any  in- 
terest. • 

On 


18S6. 
Jan. 

An  allowance 
out  of  a  re- 
sidue»  which 
was  directed 
to  he  accu- 
mulated, 
made  for  the 
support  of  A 
legatee,  in  the 
interval  be* 
tween  the  time 
when  the 
legatee  at- 
tained his  full 
aee,  and  the 
time  fixed  for 
the  distribu- 
tion of  the 
accumulated 
fund. 


*  M'DERMOTT  v.  KEALY. 


Bryan  APDermoity  by  his 
will,  gave  the  residue  of 
his  real  and  personal  estate 
to  trustees,  who  were  also  his 
executors,  upon  trust  to  pay 
annuities  to  his  widow,  and 
to  his  son  John  M^Dermoit^ 
and  his  daughter  Anna  AyerSy 
and,  after  payment  of  these 
annuities,  to  lay  out  the  re- 
sidue of  the  rents  and  pro- 
duce of  his  estate  to  accu- 
mulate until  the  death  of  his 
widow,  son,  and  daughter ; 
and  he  directed  that,  imme- 
diately afler  the  death  of  his 
widow,  son,  and  daughter, 
and  the  survivor  of  them,  his 
trustees,  or  the  survivors  or 
survivor,  or  the  heirs,  exe- 
cutors, administrators,  or  as- 
signs of  such  survivor,  should 
make  sale  and  dispose  of  all 
his  freehold,  leasehold,  and 
copyhold  estates,  .the  stocks 
and  funds  which  should  be 
then  invested  and  standing 
in  or  upon  government  secu- 
rities, and  all  other  his  secu- 
rities for  money  and  personal 
estate,  and  should  pay  and 
divide  the  proceeds,  share 
and  share  alike,  between  and 
amongst  all  and  every  of  his 


grandchildren,  the  children 
of  his  son  and  daughter, 
John  M*Dermott  and  Anna 
AyerSy  when  his  said  grand- 
children should  respectively 
attain  his,  her,  or  their  re- 
spective age  or  ages  of  twenty- 
one  years  ;  and  in  case  there 
should  be  only  one  such 
grandchild,  he  gave  the 
whole  of  the  said  property 
to  such  only  grandchild.  He 
then  declared  it  to  be  his  in- 
tention, that  his  grandchil- 
dren should  take  their  shares, 
not  in  right  of  their  father 
or  mother,  but  by  their  own 
right,  and  according  to  the 
number  of  all  his  grand- 
children who  should  live  to 
attain  their  ages  of  twenty- 
one  years:  and  in  case  any 
of  his  grandchildren,  who 
should  happen  to  be  living  at 
the  death  of  the  survivor  of 
the  widow,  son,  and  daugh* 
ter,  should  afterwards  die 
under  the  age  of  twenty-one 
years,  the  share  of  such  child 
or  children  was  to  be  divided 
amongst  the  survivors  or  sur- 
vivor of  all  his  grandchildren 
equally,  and  be  paid  to  them 
at  the  time  when  their  ori- 
ginal 
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On  the  other  hand,  hicledonv.  Northcote[a)  was  cited, 
where  a  testator  devised  his  real  estate,  and  the  residue 
of  his  personalty,  upon  trust  to  raise  5000/.  for  such  of 

his 


1827. 


Brown 

V, 

Tekferlbt. 


(a)  5il/^.  433,  498. 


ginal  shares  should  be  pay- 
able. The  testator  further 
directed,  that,  in  case  his  son 
and  daughter,  or  either  of 
them,  should  happen  to  die, 
leaving  any  child  or  children 
under  the  age  of  twenty-one 
years,  his  trustees  and  exe- 
cutors should,  out  of  the  sur- 
plus rents  and  profits,  in- 
terest and  dividends,  of  his 
real  and  personal  estate,  after 
payment  of  the  before-raen- 
tioned  annuities,  maintain 
and  educate,  in  a  decent  and 
respectable  manner,  all  and 
every  such  child  or  children 
of  his  son  or  daughter,  and 
should  place  them  out  in  the 
world  in  a  suitable  and  pro- 
per situatiouj  and  should  be  at 
liberty  to  pay  any  such  reason- 
able premium  or  sum  of  money, 
as  an  apprentice  fee,  for  all 
or  any  the  said  child  or  chil- 
dren, as  his  trustees  should 
think  fiti  The  trustees  were 
also  empowered  to  pay,  dur- 
ing the  lifetime  of  his  son, 
John  M^Dermottf  and,  upon 
his  son's  application,  a  pre- 
mium or  apprentice  fee,  not 
exceeding  100/.,  on  the  ap- 


prenticing of  any  of  the 
sons  of  John  M*Dermoity 
when-  they  should  be  of  a 
proper  age  to  be  put  out  in 
the  world;  and  no  part  of 
the  monies  so  expended  upon 
all  or  any  such  child  or  chil- 
dren, was  to  be  afterwards 
charged  against  or  deducted 
from  his,  her,  or  their  shares 
or  share  of  the  residue. 

The  testator  died  in  1814, 
leaving  his  widow,  son,  and 
daughter  him  surviving.  The 
son  died  in  1816,  leaving 
three  children  all  under  age. 
Elizabeth^  the  eldest  of  these 
children,  had  100^.  a-year  al- 
lowed her  for  maintenance 
during  her  minority;  and, 
having  now  attained  her  age 
of  twenty-one  years,  she  pre- 
sented a  petition,  praying 
that  the  same  allowance 
might  be  continued  to  her. 

The  widow  of  the  testator 
was  dead ;  Mrs.  Aiders,  who 
was  now  forty-three  years  of 
age,  had  eight  children  liv- 
ing: and  100/.  was  consider- 
ably less  than  an  eleventh 
part  of  the  annual  income  of 
the  residuary  property. 


Mr. 
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his  children  as  should  attain  twenty-one;  and  it  was 
held,  that  the  children  were  entitled  to  interest  on  their 
shares  for  their  maintenance  during  their  minority.  In 
this  respect  there  could  be  no  difference  in  principle 
between  a  bequest  of  a  sum  of  money  charged  on  land, 
and  a  devise  of  the  land. 


The  Master  of  the  Rolls  was  of  opinion,  on  the 
authority  of  that  case,  that  the  children  were  entitled  to 
maintenance  out  of  the  residuary  estate,  both  for  the 
past  time  and  for  the  time  to  come.  * 


**  His  Honor  doth  declare  that  John  Temperley^ 
Georgiana  Temperley,  &c«,  infants,  the  only  lawful 
children  of  Nicholas  Temperley  deceased,  are  entitled  to 
be  allowed  for  their  maintenance  and  education,  both 
for  the  time  past  and  to  com^  out  of  the  income  of  their 
expectant  fortunes.'' 

Reg.Lib.  182.6.  A.840. 

•  ^te^Mchv.  Mole,  \  Dick.  S\0.    Ettit  y.  Eliit,  l  Sch.  ^  Lef,  6. 


Mr.  Lovatf  in  support  of    lowance  for  her  support,  from 

the  time  she  attained  twenty* 
one  until  the  time  for  the  dis* 
tribution  of  the  fund  should 
arrive ;  and  an '  order  was 
made  according  to  the  prayer 
of  the  petition. 


the  petition. 

Mr.  Harif  corUr^. 


The  Vice-chancellor 
was  of  opinion,  that  the  peti- 
tioner was  entitled  to  an  al- 
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^T^HE  bill  prayed  that  a  grant  of  an  annuity^  and  a  it  is  not  ne- 

warrant  of  an  attorney  which  had  been  executed  cessaiy,  under 

•^  .  the  17  G.5, 

as  a  security  for  the  annual  payments,  might  be  declared  c.  26,^  that  the 

void,  on  the  sround  that  a  sufficient  memorial  of  them  ™®™orial  of 

^  o  an  annuity 

had  not  been  enrolled.  should  con- 

tain the  Chris- 
tian names  of 

The  deed  granting  the  annuity,  and  the  warrant  of  the  attesting 
attorney,  were  dated  the  16th  of  October  1806,  and  the  fyn  length: 

execution  of  each  of  them  was  attested  by  the  same  *"^  5*!®  ™®'«. 

mi  .  1         /.  -lit      monal  is  sum- 

two  witnesses.     The  memorial,  so  far  as  it  related  to  the  cient,  if  it 

attestation  of  the  instruments,  was  in  the  words,  "  The  •?'®^  **'®™  ** 

•    .  .        t'^^y  appear 

execution  of  such  indenture,  whereof  this  is  a  memorial,  signed  to  the 

is  witnessed  by  G.  H.  Brame,  of  Lineolris  Inn,  in  the  ''^^^''^ 

county  of  MtddlesejCf  Gentleman,  and  JS.  A.  Btmone" 

. . . . "  The  execution  of  which  warrant  of  attorney  by  the 

said  Bichd.  Mansel  Philipps,  is  also  witnessed  by  the  said 

G.  H.  Browne  and  K  A.  BrawneP    The  bill  was  filed 

in  May  1824<,  insisting  that  the  memorial  was  defective, 

because  it  did  not  contain  the  Christian  names  of  the 

attesting  witnesses,  and,  instead  of  such  names,  gave 

only  initial  letters. 

The  question  was,  whether,  upon  the  true  con- 
struction of  the  17  G.  S.  c.  26.  5. 1.,  which  applies  to  all 
annuities  granted  before  the  53  G.  S.  c.  141.  came  into 
operation,  it  was  essential  to  the  validity  of  an  annuity, 
that  the  memorial  should  contain  the  names  of  the  attest- 
ing witnesses  at  full  length. 

It  was  stated  at  the  bar,  that  the  names  of  the 
attesting  witnesses  were  set  forth  in  the  memorial,  in  the 

same 
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same  form  in  which  they  were  signed  to  the  Attestation 
of  the  deed  and  the  warrant  of  attorney,  and  that  the 
grant  was  executed  by  Philipps  alone. 

Mr.  Shadwell  and  Mr.  Knight^  for  the  Plaintiff. 

As  the  5S  6.  S.  does  not  repeal  the  old  act,  so  far  as 
regards  annuities  which  had  been  granted  before  the 
14th  o£  July  ISlSf  the  annuity  in  question,  being  granted 
in  1806,  comes  under  the  regulations  of  the  17  G.  S. 
c.  26.  The  first  section  of  that  act  requires,  that  every 
memorial  <*  shall  contain  the  day  of  the  month  and  the 
year  when  the  deed,  bond,  instrument  or  other  assurance 
bears  date,  and  the  name  of  all  parties,  and  for  whom 
any  of  them-  are  trustees,  and  of  all  the  witnesses^  &c. 
otherwise  any  such  deed,  bond,  instrument  or  other 
assurance  shall  be  null  and  void  to  all  intents  and  pur- 
poses." '*  Name,"  in  the  singular  number,  is  here  used 
for  << names"  in  the  plural;  for  what  is  here  required  to 
be  set  forth  is  the  name  of  more  persons  than  one.  The 
enactment  of  the  53  G.  3.  r.  141,  with  respect  to  an- 
nuities granted  after  the  14th  of  July  1813,  is,  on  thi& 
point,  the  same  with  the  preceding  act :  it  requires  a 
memorial  *^  of  the  names  of  all  the  parties,  and  of  all 
the  witnesses  thereto."  Upon  that  clause  it  was  held 
by  the  King's  Bench,  that  the  memorial  was  insufiicient, 
when  it  did  not  set  forth  the  Christian  name  of  an 
attesting  witness  at  full  length,  Cheek  v.  Jeffries  {a\ 
Metcalf  V.  Bowes  {b)\  and  the  same  construction  must 
be  applied  to  the  17  G.  3.  c.  26.  The  legislature,  it  is 
true,  interfered  to  remove  the  hardships  which  were 
supposed  tQ  flow  from  this  construction  of  the  5S  G.  3., 
and,  by  the  7  G.  4.  c.  75.,  has  declared,  that  the  me- 
morial is  sufficient,  if  it  sets  forth  the  names  of  the 

witnesses 


(a)  S  Bam.  ^  Cre».  L 


{h)  5  Bam.  ^  Cres.SSS. 
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witnesses  as  they  appear  signed  to  the  attestation  of  the 
deed  or  instrument  But  this  last  act  is  expressly  con- 
fined to  annuities  regulated  by  the  53  6.3.:  and  the 
present  case,  therefore,  must  be  decided  on  the  words 
of  the  old  act,  construed  by  the  application  of  the  prin- 
ciple on  which  the  Court  of  King's  Bench  decided  in 
Cheek  v.  Jeffries  and  Metcalfs.  Btmes. 

In  fact,  the  Christian  name  is  not  a  less  essential  part 
of  the  name  of  an  individual,  and  is  even  less  changeable, 
than  the  surname;  and  if  the > former  may  be  omitted 
or  abbreviated,  die  latter  may  be  dealt  with  in  the 
same  manner.  In  what  rational  sense  can  '^  G.  H. 
Browne^*  and  <*  E.  A.  Browne ''  be  said  to  be  the  names 
of  the  two  attesting  witnesses  ?  It  is  not  even  possible 
from  such  a  designation  to  conjecture  what  their 
names  are. 

Mr.  Sugden  and  Mr.  Simpkinson,  contrd. 

In  Watts  V.  MiUard{a\  the  omission,  in  the  memorial, 
of  the  Christian  name  of  a  witness  to  a  warrant  of  at- 
torney for  securing  an  annuity,  was  held  to  be  an  objection 
of  no  weight. 

The  decisions  in  Cheek  v.  Jeffries  and  Metcalfv^  Baaes 
were  pronounced  without  due  consideration :  and  if  the 
legislature  had  not  interfered,  the  principle,  on  which 
they  proceeded,  would  probably  have  been  corrected  in 
the  House  of  Lords.  The  7  6. 4.  does  not  introduce  a 
new  law ;  it  merely  declares  what  is  the  true  construction 
of  the  53  G.  3.;  and  as  the  terms  used  in  the  53  6.3. 
are  more  particular  than  those  of  the  17  G.  3.,  the  con- 
struction, which  the  le^lature  has  declared  to  be  the 

true 


(a)  5  T,  Rep.  598 
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true  construction  of  tlie  53  G.  3.,  must  d  fortiori  be  the 
true  construction  of  the  17  G.  8.  If  the  Plaintiff  is  in 
the  right,  no  witness  can  attest  an  annuity  deed,  unless 
he  writes  his  Christian  name  at  full  length:  for  if  be 
uses  an  abbreviation,  a  memorial,  which  sets  it  forth  at 
length,  will  not  correspond  with  the  deed ;  and  if  the 
memorial  does  correspond  with  the  deed,  it  must  adopt 
the  witness's  abbreviation,  and  becomes  for  that  very 
reason  defective. 


Mr.  PhiUimore^  for  a  trustee. 

Mr.  ShadweUf  in  reply. 

If  the  cause  had  come  to  a  hearing  before  the  7  G.  4. 
c.  75.  was  passed,  the  decision  of  the  King's  Bench  must 
have  entitled  the  Plaintiff  to  a  decree ;  unless  this  Court 
were  prepared  to  reject  the  construction  which  the 
highest  of  the  ordinary  legal  tribunals  has  repeatedly 
put  on  an  act  of  parliament,  and  to  place  itself,  on  a 
mere  point  of  law,  in  direct  opposition  to  the  courts  of 
common  law.  How  can  his  rights  be  varied  by  an  act, 
which  has  no  reference  to  the  act  under  which  he  claims 
relief,  and  which  Was  not  passed  till  two  years  after  his 
bill  was  filed? 

The  Master  of  the  Rolls. 

On  the-  construction  of  the  17  G.  8.  c.  26.,  coupled 
with  the  subsequent  acts  on  the  subject,  I  am  of  opinion 
that  this  memorial  is  sufficient 


On  the  words  of  the  17G.  S.  alone,  and  without  re- 
ference to  the  later  enactments,  I  should  have  had  veiy 
great  doubts,  but  for  the  decisions  which  have  been 
referred  to«  whether  it  would  not  have  been  sufficient  to 

have 
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have  set  forth  the  names  of  the  attesting  witnesses  in 
the  memorial  in  the  same  form  as  they  appeared  signed 
to  the  deed.  When  the  act  provided  that  the  memorial 
should  contain  the  '*  name  of  all  the  witnesses,"  was  it 
intended  to  require  any  thing  more,  than  that  it  should 
set  forth  the  names  according  to  the  mode  in  which  the 
witnesses  actually  signed  ihem  ?  Where  greater  parti- 
cularity was  required,  as  in  the  third  section,  it  was 
expressly  enacted,  th^t,  in  the  deed  granting  the  annuity, 
the  consideration  and  **  the  name  or  names  of  the  per- 
son or  persons^  by  whom,  and  on  whose  behalf  the  said 
consideration,  or  any  part  thereof, ,  shall  be  advanced, 
shall  be  fully  and  truly  set  forth  and  described  in  xtiards 
at  kngtJi/* 


The  53  G.  3.  c.  141.  is  more  precise  in  its  provisions 
than  the  17  6.S.  It  enacts,  that  there  shall  be  enrolled 
a  memorial  of  the  date  of  the  deed,  &c.,  **  of  die  names 
of  all  the  parties  and  of  all  the  witnesses  thereto,''  &c.; 
and,  in  order  to  designate  unequivocally  what  is  meant 
by  the  '*  names,''  a  schedule  is  annexed,  which  shews  that 
the  Christian  name,  as  well  as  the  surname,  ought  to  be 
specified.  Cases  arose  under  this  act,  in  which  the 
Christian  name  wus  set  forth  in  the  memorial,  not  at 
length,  but  in  initial  letters,  or  in  some  abbreviated  form ; 
and  the  Court  of  King's  Bench  was  of  opinion,  that 
such  a  memorial  was  not  su£Scient,  and  that  the  Chris- 
tian name  should  have  been  set  forth  at  full  length 
No  sooner,  however,  hod  the  Court  come  to  that  deci- 
sion, than  the  legislature  interfered ;  and  by  the  7  G.  4. 
c.  75.  it  is  enacted  and  declared,  **  That,  by  the  act 
of  the  fif^-third  year  of  the  reign  of  his  late  Ma- 
jesty, no  further  or  other  name  or  names  of  the  sub- 
scribing witness  or  witnesses  to  any  deed,  bond,  instru- 
ment, or  other  assurance,  whereby  any  annuity  or  rent- 
charge  is  or  may  be  granted,  is  or  are  required  in  the 

memorial 
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memorial  thereof,  besides  the  names  of  all  such  wit- 
nesses as  they  shall  appear  signed  to  their  attestations 
respectively  of  tlie  execution  of  such  deed,  bond,  instru- 
ment, or  other  assurance ;  and  so  the  said  act  shall  be 
deemed,  construed,  and  taken." 


The  effect  of  the  last-mentioned  act  is  not  simply  to 
neutralise  the  determinations  of  the  Court  of  King's 
Bench  on  the  point;  it  has  an  operation  similar  to  a 
writ  of  error,  and  it  amounts  to  a  declaration  that  the 
Judges  of  the  King's  Bench  had  not  rightly  construed 
the  53  G.  3.  If  they  have  construed  that  act  improperly, 
we  should  construe  the  former  act  improperly,  if  we 
were  to  hold  that  the  memorial  must  contain  the  Chris- 
tian names  of  the  witnesses  at  full  length. 

Therefore,  comparing  the  17  G.  3.  with  the  53  G.  S^ 
and  looking  at  the  construction  which  parliament  has 
declared  to  be  the  true  construction  of  the  latter  act»  I 
am  justified  in  putting  the  same  construction  on  the 
former  act. 


The  bill  was  dismissed  with  costs. 
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1827. 


MALPAS  V.  ACKLAND.  ,?"»'"• 

March  9, 

JijARY  COLMANy  by  her  will  dated  the  21st  of  j.  madeavo- 
D^CCTni^  1762,  devised  all  her  hereditaments  at  5jnd*7JfJ;^ 
Hammersmith   to  John  Hannam   and   his  heirs,  upon  pyholdstoa 
trust  to  pay  the  rents  t6  Susannah  Ford  during  her  life,  ^^  for'iF." 
for.her  separate  use,  and  if  there  should  be  children  of  during beriifc, 
Susannah  Fordy  who  should  attain  twenty-one  and  be  death  she  left 
living  at  Susannah's  decease,  the  testatrix  directed  that  ^^^^  "^^^ 
the  hereditaments  should  be  sold  and  the  money  divided  twenty-one, 
among  them :  but  if  there  were  no  such  children,  she  "Sf ^ddi?ide 

devised  the  premises  to  her  son  George  Colman  in  fee.       ^^  money 

anions  them ; 

•   ^  but  ifthat 

The  premises  at  Hammersmith  were  copyhold,  and  event  did  not 

consisted  principally  of  houses.     The  testatrix  died  in  upon^'trust  for 

May  1767,  without  having  surrendered  them  to  the  use  ^  in  fee: 

of  her  will;  but,  in  older  to  give  effect  to  her  devise,  by  a 'deed,  re- 

George  Colman  shortly  afterwards  surrendered  the  copy-  "*'"6  ^*'  'he 

holds  to  Hannam  and- his  heirs,  upon  trust  for  the  pur-  sdsed  of  the 

poses  declared  in  the  last  will  of  Mary  Colman.  tSofj^SSd 

her  husband 

Subsequently  the  lecal  estate  in  the  premises  descended  ""^  ^'*  the 
•^-         ^  .    -   trustee,  and 

to  Henry  Hannam ;  and  Susannah  Ford  intermarried  f,  and  her 

mih  Wimam  Malpas.  •  SlSiJ^d 

in  demising  the 

By  an  indenture  dated  the  10th  o{  November  1784,  premises,  for  a 

valuable  con- 
and  made  between  Henry  Hannam  of  the  first  part,  sideration,  to 

William  <?•  for  f  Jong 
term  of  years: 
Held,  that  the  lessee  was  to  be  considered  as  having  notice  of  the  trust  for  the 
benefit  of  the  children  of  JP.,  and  that  the  lease  was  void  as  against  them. 

Where  a  bill  was  filed  against  the  devisee  of  the  lease,  praying  that  the  lease  might 
be  declared  void,  and  the  Defendant  insisted  that,  if  Uie  lease  was  set  aside,  the 
Plaintiffi  ought  to  repay  the  monies  expended  by  his  devisor  in  the  imnroyement  of 
the  premises,  the  executor  of  the  devisor,  who  had  assented  to  the  devise  of  the 
lease,  was  not  a  necessary  party  f  the  suit. 

Yot.  III.  T 
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182T*  William  Matpas  and  Susannah  his  wife,  and  George  Col- 
man,  of  the  second  part,  and  James  Gamme  of  the  third 
part,  (which  recited  that  John  Hannam  yi2A^  at  the  time 
of  bis  decease,  seised  to  him  and  hi^  heirs  of  the  above- 
mentioned  copyhold  premises,.  **  upon  trust  for  the  use 
and  behoof  of  William  Malpas  and  Susannah  his  wife, 
and  George  Colman^  for  such  estates  in  possession,  re- 
version, or  reminder  as  they  became  entided  to  after 
the  decease  of  Mary  Colman^  and  that  the  trust  had 

»  •  •  • 

devolved  on  Henry  Hannam**)^  it  was  witnessed,  that,  in 
consideration  of  the  surrender  of  two  subsisUng  leases, 
and  of  300/.  agreed  to  be  laid  out  by  Gomme  in  im- 
provements, Hannam^  Malpas  and  his  wife^  and  iklman^ 
demised  the  copyhold  premises  to  Gomme  for  a  terra  of 
twenty-one  years.  .  James  Gomme  devised  them 'to'  bis 
son  Johnj  and  John  Gomme  subsequently  devi9ed'  them 
to  Ackland.' 

m 

In  October  182S,  Susannah  Malpas  died,  leaving  four 

•  •  •   • 

children,  who  had  attained  twenty-one;  and,  ia  the^ fol- 
lowing year,  they  filed  their  bill  against  Ackland^  charg- 
ing, that  the  recitals  in  the  lease  of  1784  were  in  them- 
selvea  sufficient  notice  to  James  Gomme^  that  the  lessors 
could  not  make  a  valid  leitse  for  sixty-one  years.  The 
prayer  was,  that  the  lease  might  be  declar^  fraudulent 
and  void  as  against  the  Plaintiffs;  that  possession  of  the 
premises  might  be  delivered  up;  and. that  the  Defendant 
might  account  for  the  profits  from  the  death  of  Susannah 
Malpas. 

The  Defendant  insisted  that  James  Gomme  had  pur- 
chased the  lease  for  a  valuable  consideration,  without 
notice  that  any  person,  except  the  parties  to  the  inden- 
ture of  demise^  had  any  interest  in  the  premises ;  that, 
on  the  faith  of  its  validity,  he  had  expended  a  sum  mudi 
exceeding  300/.  in  re-building  and  repairing  the  houses ; 

and 
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and  that,  if  the  le&M  should  be  declared  invalid,  the  1827. 
money  expended  on  the  premises  by  James  Gamme  and 
John  Ocirme  ought  to  be  repaid  to  the  Defendant- 
Mr.  Sugdm  and  Mr.  Langliyy  for  the  Plaintifis,  argued, 
ibat  the  recitals  in  the  deed  of  1784  were  notice  to  James 
Gamme  of  the  trusts'  affiscting  the  property,  which, 
therefore,  in  the  hands  of  him  and  all  claiming  as  vo« 
lunteers  under  him,  remained  subject  to  those  trusts. 
Danieb  v.  Davison,  (a) 

Mr*  Pqu^s  and  Mr.jS^mpur,  for  the  Defendants. 

The.reCitals  in  the  deed  of  1784  gave  Gomme  notice 
only  of  the  trusts  for  the  benefit  of  George  Malpas  and 
Susannah  his  wife,  and  George  Coltnan;  and  as  the  trus- 
tee, who  had  the  legal  estate,  and  all  the  persons,  who  were 
stated  to  have  any  beneficial  interest,  concurred  in  the 
conveyance,  the  purchaser  had  no  inducement  to  push 
inquiry  fiirther.  There  was  nothing  to  awaken  a  suspi- 
cion that  the  present  Plaintiffs,  or  any  other  person  not 
nam^  or  referred  to  in  the  recitals,  had  an  interest  in 
th^  property.  The  notice  of  the  existence  of  a  trust  for 
Am  cannot  impose  on  a  purchaser  an  obligation  to  inquire, 
whetlier  diere  is  not  also  a  trust  for  B.  No  case  can  be 
cited,  in  which  a  purchaser  for  valuable  consideration 
has  been  held  bound  by  constructive  notice  in  conse- 
quence .of  such  a  recital  as  occurs  here. 

Even  if  James  Gomme  had  notice,  he  is  a  pur- 
chaser for  valuable  consideration  from  George  Colman^ 
and  the  Plaintifis  have  no  title,  except  under  the  volun- 
tary torrender  by  George  Colman ;  for  his  mother^s  de- 
vise WBS'  altogether  inoperative.    Here  then  is  one  party 

claiming 

ia)  16  l^e$.  949. 

T  2 
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1827.  claiming  under  a  voluntary  settlement,  and  the  other 
party  is  a  subsequent  purchaser  for  valuable  consider- 
ation from  the  settlor :  and  it  is  ncfw  settled,  that,  ac- 
cording to  the  true  construction  of  the  27  Eliz,  c.  4.,  a 
voluntary  conveyance  is  void  against  a  subsequent  pur- 
chaser for  valuable  consideration,  though  with  notice  of 
the  prior  deed.  Olio/  v.  Manning  (a),  Pidvertqfi  v.  Pul- 
vertqft  (6),  BiuMe  v.  MifchelL  (c) 

Mr.  Sugden^  in  reply. 

In  Otley  v.  Mannitig^  and  the  other  cases  of  that 
class,  the  purchaser  claimed  against  the  voluntary  con- 
veyance, and  it  was  the  object  of  the  grantor  to  defeat 
the  settlement.  Here  the  purchaser  claims  under  the 
surrender  of  George  Cohnany  who  is  a  parly  to  the  con- 
veyance only  in  respect  of  the  beneficial  interest  which 
he  took  under  that  surrender:  and  that  conveyance 
afBrms  the  voluntary  surrender,  by  recognising  the  trusts 
on  which  it  was  made. 

If  a  man  has  before  him  what  oug)it  to  put  him  on 
fair  inquiry,  and  he  does  not  inquire,  the  knowledge 
of  all  that  he  might  have  learned  by  such  inquiry  must 
be  imputed  to  him.  The  recitals  in  the  deed  of  1784 
made  it  the  duty  of  Gomme  to  inquire  what  were  the 
specific  trusts  a£Pecting  the  legal  estate  of  Hannam ;  and 
that  inquiry  would  necessarily  have  led  him  to  a  know- 
ledge of  the  rights  of  Mrs.  Maljpa^s  children. 

T^e  Master  of  the  Rolls  was  of  opinion,  that  the 
27  Eliz.  c.4f^  and  the  cases  decided  on  it,  had  no 
application  to  the  facts  which  existed  here;  that  the  cir- 
cumstances were  such  as  to  have  rendered  it  incumbent 

on 

(a)  9  Eaa,  $9.  (b)  18  Fa.  84.  (c)  is  Fes.  100. 
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on  Jamn  Gqmme  to. have  made  further  inquiry;  that        1827* 

he  must  be  considered  as  having  had  notice  of  the 

title  of  Mrs.  Malpa^s  children ;   and,   therefore,  that 

the  decree  ought  to  be  according  to  the  prayer  of  the 

bill. 


A  preliminary  objection  had  been  taken  for  want  of 
parties. 

The  Plaintiffs,  it  was  said,  if  they  succeeded,  would, 
or  at  least  might,  have  to  repay  the  sums  which  were 
alleged  to  have  been  expended  by  James  Gomme  and 
John  Gomme  in  the  improvement  of  the  premises ;  the 
personal  representatives  of  those  gentlemen  would  be  the 
persons  to  receive  the  repayments,  and  they  were  not 
parties  to  the  suit. 

It  was  answered,  that  the  executors  of  those  gentlemen 
had  respectively  assented  to  the  devise  of  the  leasehold, 
and  that,  as  a  devisee  of  a  leasehold,  the  executor  having 
assented  to  the  devise,  was  entitled  to  all  the  interest  of 
the  devisor  in  the  premises,  the  Defendant,  if  he  could 
not  sustain  the  lease,  was  the  person  who  alone  would 
have  a  right  to  receive  any  sum  that  might  be  due  from 
the  Plaintiffs  in  respect  of  the  money  expended  on  the 
premises^. 

• 

The  Master  of  the  Rolls  overruled  the  objection. 


T  S 


«T8  CASES  IN  CHANCERY. 

IS27. 


Rolls. 

1887. 
March  SO. 

1888.  ABDY  V.  GORDON. 

June. 

beSjSlutc  J^^^^S  GORDON,  being  seised  in  fee  of  some  copy- 
owner  of  some  holds,  holden  of  the  manor  of  Much  Haiham,  and* 
winch^he^ad  among  Others,  of  a  tenement  called  Palmers^  all  of 
been  admitted  which  he  had  surrendered  to  the  use  of  his  will,  de- 
having' the  vised  all  his  freehold  and  copyhold  tenements  and  here- 
legal  Fee  of  ditaments  to  trustees  and  their  heirs,  to  the  use  of 
other  copy- 
holds holden  them  and  their  heirs,  in  trust  for  the  testator^s  nephew, 

of  the  same      j^^^  Brebner  the  elder,  for  his  life;  with  remainder  in 
manor,  to  '  ' 

which  he  had  trust  for  James  Brebner  the  younger,  the  son  of  the 

mitted  but*  nephew,  for  life;  with  remainder  to  the  first  and  other 

subject  to  sons  of  James  Brebner  the  younger,  severally  and  sue-* 

which  he  was  cessively,  in  tail  male ;  with  remainders  over,  and  the 

in  equity  only  ultimate  reversion   to  his  own   right  heirs :   and   hp 
tenant  for  life,  ,  °  ,       . 

with  remain*     directed  the  residue  of  his  personal  estate  to  be  laid  out 

fn'tdl  r"  ***°   ^^  ^®  purchase  of  fee-simple,  copyhold,  or  leasehold 

mainderto       estates,  which,  when  purchased, .  were  to  be  settled  tQ 

himself  in  fe&    . « 

surrendered      the  same  Uses. 

to  the  use  of 

copyholds,  James,  Gordon  died  in  1768,  leaving  James  Brebner 

holden  of  that  th^  elder  one  of  his  two  co-heirs,  who  took  the  surname 
manor,  or  . 

which  he  was    of  Gordon^  and  entered  into  possession,  of  4he  devised 

*^^  d^to  "^      copyholds.    The  trustees  under  the  will  Contracted  with 

either  in  pos-  him 

session,  rever- 
sion, remainder,  or  expectancy:  he  was -subsequently  admitted  tenant  of  all  the 
copyholds  which  were  subject  to  the  trust,  except  the  moiety  of  one  tenement, 
and  afterwards  made  a  will,  devising  all  his  hereditaments,  freehold  and  copy- 
hold, in  possession,  reversion,  remainder,  pr  expectancy,  to  trustees  and  their  heirs, 
upon  trust  for  his  son  for  life,  with  remainders  over :  Held,  that  the  surrender  and 
the  will  passed  both  thi^  lesal  and  beneficial  interest  in  all  the  copyholds  upon 
which  the  surrender  operated,  including  those  of  which- the  devisor  was  in  equity 
only  tenant  for  life,  and  that  the  son  was  bound  to  elect  whether  he  would  give  effect 
to  this  general  devise,  or  would  insist  upon  the  benefit  of  the  equitable  estate  tail, 
which  be  took  under  the  old  trusts,  to  which  some  of  the  copyholds  were  subject. 
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him  for  the  purchase  of  certain  copyholds,  leaseholds,  1897. 
and  freeholds  in  Much  Hadham^  of  which  he  was  the 
proprietor :  the  purchase-money  was  paid  out  of  the 
personal  estate  of  the  testator ;  and,  by  indentures  of 
lease  and  release,  dated  the  26th  and  2?th  of  November 
1-779,  James  Gordon  (formerly  Brebner)  conveyed  to  the 
surviving  U'ustees,  Lord  Adam  Gordon  and  Henry  WU^ 
moij  and  their  heirs,  the  frediolds  aod  leaseholds  for 
lives ;  and  he  covenanted  to  surrender  the  copyholds  to 
ihem  and  their  heirs,  to  hold  all  the  said  tenements  and 
hereditaments  upon  the  trusts  of  the  will.  No  surrender 
was  made  in  pursuance  of  this  covenant. 

In  1789,  previous  to  and  in  contemplation  of  the 
marriage  oS  James  Gordon  (formerly  Brebner)  the  younger 
with  Harriet  WhiAreadi  James  Gordon  the  elder,  by  in- 
denture dated  the  9th  of  Jb^,  conveyed  certain  estates 
to  trustees  upon  trust,  lAer  the  marriage,  to  secure  a 
jointure  of  1500/.  a  year  to  his  son's  intended  wife,  and 
subject  thereto,  ta  himself  for  life ;  remainder  to  trustees 
to  preserve  contingent  remainders;  remainder  to  the 
first  and  other  sons  of  the  marriage  in  tail  male ;  with 
remainders  over,  the  last  of  which  was  to  the  settlor 
James  Gordon  in  fee.  And  he  covenanted  to  surrender 
certain  copyholds,  which  he  then  held  iri  fee  of  the 
manor  df  Much  Hadhamf  to  the  use  of  the  trustees  and 
their  heirs,  upon  the  same  trusts.  This  covenant  he 
never  performed. 

In  1807,  James  Gordon  the  elder  died,  leaving  James 
Gordon  the  younger  his  only  son  and  customary  heir. 
As  the  trustees  of  the  will,  though  admitted  to  the  other 
devised  copyholds,  had  not  been  admitted  tenants  of 
Palmers  tenement,  and  as  the  copyholds,  comprised  ia 
the  covenants  contained  in  the  conveyance  of  1779  and 
in  the  settlement  of  1789,  had  not  been  surrendered,  the 

T  4  1^ 
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IS127.        legal  estate  of  a  moiety  of  Palmers  tenement,  and  of 
the  whole  of  the  copyholds  affected  by  these  covenants, 
descended  to  James  Gordon  the  younger.     There  wer^ 
likewise,  other  copyholds  holden  of  the  same  manor, 
which  had  been  acquired  by  the  father  after  the  exe- 
cution of  the  deed  of  1 789,  and  to  which,  -  on  his  death, 
the  son  -became  entitled  as  customary  heir.     James 
Gordon  the  younger  was  admitted  tenant  of  the  last- 
mentioned  copyholds  on  the  22d  of  April  1808*     On 
the  18th  of  Jidy  1808,  he  surrendered  into  the  hands 
of  the  lord  all  his  copyhold  estates  holden  of  the  manor 
of  Much  HadAam,  or  which  he  was  seised  of,  interested  in, 
or  entitled  to,  either  in  possession,  reversion,  remainder, 
or  expectancy,  to  the  use  of  his  will,  made  or  to  be 
made  in  writing;  and,  on  the  7th  of  April  1809,  he  was, 
as  heir  of  his  father,  admitted  tenant  of  the  copyholds 
comprised  in  the  deeds  of  1779  and  1789,  to  hold  the 
same  to  him  and  his  heirs  according  to  the  custom. 

James  Gordon  the  younger  by  his  will,  dated  the 
SOth  o{  May  1818,  devised  all  his  manors,  messuages, 
lands,  tenements,  and  hereditaments,  freehold  and  copy- 
hold, in  possession,  reversion,  remainder,  or  expectancy, 
to  trustees  and  their  heirs,  upon  trust  for  his  son  James 
Adam  Gordon  for  his  life;  remainder  to  trustees  to 
preserve  contingent  remainders ;  remainder  to  the  first 
and  other  sons  of  James  Adam  Gordon  severally  and 
successively  in  tail  male ;  remainder  to  Lady  Abdy  for 
her  life ;  remainder  to  her  son.  Sir  William  Abdy^  for  his 
life;  remainder  to  his.  first  and  other  sons,  severally 
and  successively,  in  tail  male;  remainder  to  all  and 
every  the  daughters  of  James  Adam  Gordon  and  Liady 
Ahdy^  and  to  their  heirs  and  assigns,  as  tenants  in 
common. 


James 
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James  Gordon  the  younger  died  in  1829,  leaving  1827* 
James  Adam  Gordon  his  only  son  and  customary  heir. 
Neither  he  nor  Sir  William  Ahdy  had  any.  children ;  so 
that  there  was  no  person  in  esse^  who  was  entitled  to  an 
estate  tail  under  the  limitations  of  the  will.  Lady  Abdy^ 
the  mother  of  Sir  WiUiam^  had  two  daughters,  who,  on 
the  failure  of  the  estates  tail,  took  the  fee  under  the 
ultimate  devise. 

James  Adam  Gordon^  after  his  father^s  death,  insbted, 
that,  under  the  will  of  the  first  testator,  he  was  tenant  in 
tail*  of  the  copyholds  thereby  devised,  and  of  the  copy- 
holds purchased  in  1779  with  part  of  the  testator's  per- 
sonal estate,  and  that,  under. the  marriage-settlement  of 
1789,  he  was  likewise  tenant  in  tail  of  the  copyholds  on 
which  that  deed  operated ;  and  he  proceeded  to  acquire 
the  absolute  interest  by  barring  the  entails. 

On  the  other  hand.  Lady  Abdy^  her  son  Sir  William 
Abdjfs  and  her  two  daughters,  with  their  husbands,  con- 
tended, that  one  moiety  of  the  tenement  called  Palmers^ 
and  the  copyholds  comprised  in  the  indentures  of  1779 
and  1789,  having  been  duly  surrendered  by  James 
Gordon  the  younger  to  the  use  of  his  will,  were  com- 
prised, or  intended  to  be  comprised,  in  the  general 
devise  made  by  his  will;  and  that  James  Adam  Gordon 
was  bound  \o  elect  either  to  give  full  effect  to  such 
general  devise,  or,  if  he  should  claim  the  copyholds  by 
any  title  paramount  to  the  testator's,  or  in  opposition 
to  the  will,  to  relinquish  all  benefit  and  advantage  under 
his  father's  devises  and  bequests:  and  they  filed  their 
bill,  praying  that  he  might  be  put  to  his  election. 

James  Adam  Gordon^  by  his  answer,  submitted,  that 
none  of  the  copyholds  in  question,  but  only  those  copy- 
boldsr,  of  which  James  Gordon  the  younger  was  seised  in 

fee 
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1827.       fee  both  at  law  and.Jn  eqoity,  passed  by  ^  surteilder 
to  tbe  use  of  his  will. 

When  the  cause  came  to  a  hearing)  .a  decree  was 
made,  with  the  acquiescence  of  all  partiesi  directing  a 
case  for  the  opinion  of  the  Coart  of  King^s  Bendi ;  and 
the  question  was,  ."  Did  the  legal  estate  in  fise  of  any, 
and  if  so,  of  which  of  the  copyholds,  pass:  by  the  8iir« 
render  of  the  13th  'of  Jvbf  1808,  and  the  will  of  Jama 
Gknu&m  the  younger,  dated  tbe  ISdi  of  Jlfayl818?" 
After  the  case  had  beea  set  down  &r  argument)  the 
counsel  of  James  Adam  Gordon  admitted,  that  it  was  so 
clear  that  the  l^al-  estate  in  fee  of  all  the  copyholds 
passed  by  the  surrender  and  the^will,  that  the  point  did 
not  admit  of  argument.  The  case  was,  therefore^  with- 
drawn, and  a  petition  of  re^hearing  presented* 

Mn  Shadweli  and  Mr.  Purds^  for  the  Plaintifis. 

James  Gordon  the  younger  had  been  admitted  to  the 
copyholds  comprised  in  the  conveyance  of  1779  and  the 
settlement  of  1789;  and  as  to  Palmers  tenement,  though 
no  perison  had  been  admitted  tenant  since  the  death  of 
the  original  testator,  the  fee  of  a  moiety  of  it  had  de- 
scended to  him  as  enstomary  heir  of  one  of  two  cus- 
tomary co-heirs.  An  heir,  taking  copyhold  lands  by 
descent,  is  tenant  prior  to  admission,  and  may,  before 
admission,  surrender  to  the  use  of  his  will.  The  sur- 
render, therefore,  of  all  the  copyholds,  of  which  he  was 
seised  or  in  which  he  was  interested,  to  the  use  of  his  will, 
must  at  law  pass  the  copyholds,  which  were  subject  to  the 
trusts  of  the  original  testator's  will,  or  of  the  conveyance 
of  1779,  or  of  the  settlement  of  1789;  and  the  legal 
operation  of  the  will  must  be  equally  extensive.  These 
copyholds,  therefore,  are  subjected  to  the  trusts  of  the 
will ;  and  there  is  no  reason   for   supposing  that  the 

testator's 
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testatoPfl  mteotioa  was  diiieraic  Hfe  had  not  only  tbe  1827. 
jBuaedbrte  legal  Sdt^  biiC  ako  the  oltimaCe  equitable  fee. 
Theve  IB  not  a  pveteact  tor  sayug  that  his  revemonary 
equitable  fee  does  aot  pais  iiy  die  will;  and  if  the  will 
paroes  the  whdhs  legal  feet  and  die  uhimate  eqaiitable 
fee^  netfaiBg  can  be  more  improbable  than  that  the  te»* 
tator- should  not  hate  intended  the.  immediate  po»* 
sessimi  to  pass.  Jamet  Adam  Gordon  is»  thevcfera^ 
bound  to  elect  between  the  benefits  giren  him  by  die 
wUl,  and  die  copyholds  devised  by  the  will,  which  he 
muj  claim  by  a  paraniiount  equitable  title. 

The  following  authorides  were  cited  4  Co.  Sep.  33  b. 
29  i.:  maiam  r.  Lord  LoHsdaU(a)t  Hid  King^w.  Sir 
Francis  WiUes  {b\  The  King  v.  The  Brewer^  Com- 
pam/{c).   The  King  v.  The  Lord  of  Bon8aU{d),  Boe  v. 

Griffiihs{e\  Welbyy.  Wetby{g\  WaUy.  Bright,  {h). 

•    •  • 

Mr.  PresUm^  conhrd. 

Hie  question  is  simply,  Whether^  upon  this  will,  an 
intention  is  manifested  to  devise  <ropyholds,  of  which  the 
legal  fee  was  in  the  testator  merely  as  a  trustee  for  others 
in  tail  after  his  own  death)  and  ultimately  for  himself 
and  his  heir^  ?  He  had  copyholds  of  which  he  was  ab^ 
solute  owner  both  in  law  and  equity ;  and  tbe  nature  of 
the  limitations  in  the  will,  tends  to  shew,  that  he  meant 
to  devise  those  copyholds  only,  of  which  he  had  the 
complete  ownership.  It  may  be  admitted  further,  that 
h^  meant  his  reversionary  equitable  fee  to  pass ;  for  he 
has  devised  all  his  copyholds  in  possession^  reversion, 
remainder,  or  expectancy :  but  those  words  will  be  nu- 
gatory 

« 

(a)  3  FeM.  754.  (e)  1  Bt.  60S.     4  Burr.  19SS. 

(f)  5  B.^^A. 510.  ig)  SK. 4*  B.  187. 

(c)  5B.4rC.l  7S.  {h)  I  Jac.  ^  Walk.  494. 
(<f)  9i?.^C.177. 
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1827;  g&toiy)  if  we  impute  to  him  a  purpose  to  give  the 
whole  fee,  where  all  the  equitable  interest,  which  he  had 
to  dispose  of,  was  ai  reversion  expectant  on  estates  taiL 
Why  did  he  use  the  word  **  reversion,"  if  he  did  not  mean 
to  give,  merely  as  a  reversion  and  not  as  an  immediate 
fee,  such  of  his  interests  as  in  equity  were  not  more  than 
reversions  ?  Every  word  of  this  will  may  have  fuU  effect, 
without  ascribing  to  the  testator  an  intention  to.  devise 
any  thing  except  what  was  his  own,  and  what  he  had 
both  at  law  and  in  equity  a  complete  power  to  dispose  of. 
Why,  then,  should  we  ascribe  to  him  an  intention  of 
devismg  the  imm^iate  possession  of  lands,  which  in 
equity  did  not  belong  to  him  ?  WeUnf  v.  Welby.  {a)  Lord 
Brajfbrooke  v.  Inskif  (6),  J%idd  v.  Pratt  (c). 


18SS.  Judgment  was  not  pronounced  in  Court;   but  the 

JwM.        r^strar  transmitted  to  the  parties  the  following  in- 
timation : 

^<  The  Lord  Chancellor  is  of  opinion,  that  under 
the  circumstances  the  beneficial  interest  passed  by  the  will 
of  Mr.  GorJon^s  father,  and  that,  therefore,  the  Plain- 
tiff, Mr.  i7*  A.  Gordon^  should  be  put  to  his  election.** 


The  decree  contained  the  following  declarations :  — 
<<  It  being  admitted  that  the  legal  estate  in  fee  of  all  the 
said  testator's  copyhold  estates  passed  by  hi^  surrender 
and  will,  his  Lordship  doth  declare,  that  the  beneficial 
interest  in  such  estates  did,  according  to  his  will,  also 
pass  thereby;  and  that  the  Defendant  James  Adam 
Gordon  is  therefore  bound  to  elect,  whether  he  will  abide 
by  and  give  full  effect  to  the  general  devise  made  by  the 

wUl 

(«)  2  r.  4-  A  187.  (5)  8  Ve$,  417. 437.'         (c)  15  Fef.390. 
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will  and  codicil  of  the  8th  day  of  October  1819;  and,  1897. 
the  said  Defendant  James  Adam  Gordon^  by  his  counsel, 
now  electing  to  abide  by  the  said  will  and  codicil,  his 
Lordship  doth  declare,  that  the  said  moiety,  or  half-part 
of  the  said  copyhold  tenement,  called  Palmers^  and 
the  lands  thereto  belonging,  and  the  entirety  of  the 
copyhold  and  customary  hereditaments  and  premises 
mentioned  and'  comprised  in  the  indentures  of  the 
S6th  and  S7th  of  Naoember  1779,  and  the  9th  of  July 
1789,  without  prqudice  to  the  claims  of  Harriet 
Gordon^  in  respect  of  her  annuity  or  jointure,  are 
subject  to  the  uses  and  trusts  of  the  said  will:  And 
his  Lordship  doth  declare,  that  the  Defendant  James 
Adam  Gordon  do  make  and  execute  all  such  securities 
and  other  assurances,  and  do  and  perform  all  such  acts, 
deeds,  matters,  and  things  as  may  be  necessary  to  vest 
the  said  hereditaments  and  premises  absolutely  in  the 
Plaintiff  George  Caldwell^  and  the  Defendants  John 
FaUamfield  Scott  and  Thomas  Fellows,  as  such  trustees 
of  the  will  of  the  said  James  Gordon,  deceased,  without 
prejudice  as  aforesaid.'' 


SM 
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MEMORANDUM.  . 

On  the  first  day  of  Easter  term  (2d  pf  Mm/)  1887^ 
Lord  Lyndhurst  txxA  the  oathsy^juid  commeDced  his 
sittings,  as  Lord  High  Chancellor ;  and,  on  the  same  day^ 
Sir  Anihomf.  Hart  took  his  seat  as  Vioe-Chanoellor. 


In  the  foUowii^  week^  Sir  John  JLeach^  Master  of  the 
Rolls,  commenced  his  sittings. 
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1 827. 


LIVESEY  V.  LIVESEY.  Mai,  a. 

October  50. 

JAMES  WORTHINGTON,  by  his  last  will,  devised  A  testator 

and  \)equeathed  to  his  wife  Jane  Worthington  all  ^)^^2f£^ 

his  estates,  real  and  personal,'  "  subject  to  the  following  ^c  ^f^^  of 

trusts' and  conditions."      iThen   the  will,  after  giving  trustees!  on 

some  directions,  wHich  it  is  riot  materikl  to  mention,  ^\^V^J 
*•*,..  ^  the  interest 

proceeded  in  the  following  words :  —  *^  I  also  will  and  and  profits  to 
direct*  that  my  wife  shall  pay  unto  each  of  my  daugh-  tew  jr  Md"s" 
ters,  Jane  and  Eliza^  2007.  annually,  by  two  equal  half-  to  their  sepa- 
yearly  payments,  oat  of  the  interest  arising  irom  my  ^  direction 
fortune.     After  my  wife's  death,  I  vest  my  property  in  ^  P?yj^  *°d 
trust,  not  already  disposed  of,  to  uly  brother-m-Iaw,  benefit  of  i<., 
Mr.  John  Armstrong,  and  Mr.  Willium  Clark,  for  them  ^f^**  ^^^'» 
to  place  out  at  interest  on  the  best  mortgage  securities  when  he  at- 
that  may  be  had,  or  in  the  purchase  of  an  estate  or  ^twenty-o^ 
estates,  with  ^e  consent  of  my  daughters ;  and  that  my  years,  and  be- 
said  daughters  shall  receive  the  annual  interest  or  profits,  ^^^  wc^ 
share  and  share  alike,  which  shall  not  be  subject  to  the  P^^^  o^  ^^^ 
control  or  debts  of  their  husbands,  but  to  (heir  receipts  queathed  to 
only.     And  my  will  and  mind  isf,  that  my  trustees  shall  ^°!'  d*^'^*'^ 

pay  to  and  apply  for  the  benefit  of  my  grandson,  Ed"  proper;  he 

«..««^^  then  gave  his 
»«"«  daughtert 

power  to  dis- 
pone of  the  prhidpal  by  will  tb  their  children  or  grandchildren  reipectiyely, "  except 
that  proportion  of  principal  ^?en  to  £.,  and  from  which  the  interest  is  to  arise  to 
my  grandson,  viz.  4000/^  which  sum  shall  be  my  grandson's  property  f*  and,  in  case 
either  of  the  daughters  died  without  issue,  he  hmit^d  her  share  of  the  fund  over  to 
the  other  daughter,  her  children  or  grandchildren : 

Hdd,  that  A.  was  not  entitled  to  the  annuity,  till  he  attained  twenty-oqe;  nor  to 
the  4000/.,  till  the  death  of  his  mother ;  ^ 

A.  having  attained  twenty-one,  and  died  in  his  mother's  lifetime :  Held,  that  the 
annuity  cened  upon  his  death,  and  that  the  4000/.  never  vested  in  him. 

The  executrix  having,  in  mistake,  made  payments  to  A.  in  respect  of  his  annuity 
for  two  years  before  he  attained  twenty-one,  was  entitled  to  retain  them  out  of  the 
future  pavnients  of  the  annuity. 

An  order,  authorixing  her  to  retain  them,  and  made  upon  petition,  after  the  decree 
had  been  passed  and  entered,  b  regular. 
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1827.  mund  Warthington  Livesey^  the  sum  of  200/.  annually, 
when  he  attains  the  age  of  twenty-one  years,  and  before 
that  period  such  part  as  may  be  judged  proper  out  of 
the  200/.  bequeathed  to  htm,  so  as  to  give  him  a  good 
education ;  being  desirous  that  he  may  be  brought  up 
in  a  judicious  manner,  to  give  him  a  degree  of  respect- 
ability in  society  equal  to  his  family  and  fortune,  which 
have  always  supported  honourable  and  useful  characters 
in  life*  As  to  the  principal,  my  mind  is,  th&t  my  said 
daughters^  Jane  and  Eliza^  shall  have  full  power  to 
dispose  of  it  in  such  proportions  as  they  by  will  shall 
direct,  to  their  children  or  grandchildren  respectively, 
except  that  proportion  of  principal  given  to  Eliza^  and 
from  which  the  interest  is  to  arise  to  my  grandson,  viz. 
4000/.,  which  sum  shall  be  my  grandson's  property ; 
but  in  case  either  of  them  should  die  without  having 
lawful  issue,  then  my  will  is,  that  the  fortune  of  her  so 
dying  shall  revert  to  and  become  the  property  of  the 
surviving  one,  her  children,  or  grandchildren,  to  be 
disposed  of  to  them  in  such  proportions  as  the  one 
departing  this  life  shall  will  and  direct ;  and  she  shall 
also  have  die  power  of  bequeathing  unto  her  husband, 
provided  she  leaves  one,  100/.  per  annum  as  an  annuity, 
to  be.  issuing  from  and  out  of  the  moiety  so  disposed  of; 
which  moiety  is  to  be  subject  to  the  restriction,  limita- 
tion, and  distribution  aforesaid.'' 

The  testator  died  in  1800,  leaving  his  widow  and  his 
two  daughters,.  Jane  and  Eliza^  him  surviving.  The 
widow  died  in  Jtdy  1815.  Edmund  TVotihingian  Livesejfy 
who  was  the  eldest  son  of  EUza^  attained  his  full  age  in 
August  181 7»  up  to  which  time  no  part  of  the  testator's 
estate  had  been  applied  towards  his  maintenance  or 
education. 

In  November  1817»  a  bill  was  filed  by  Jane  lAvesey^ 
the  daughter  and  personal  representative  of  th^  testator, 

and 
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and  by  her  basband,  in  order  to  have  the  rights  of  the       1827. 
parties  under  the  will  declared. 

Edmund  Worthingkm  lAvesey  insisted  by  his  answer^ 
that  he  was  entitled  to  the  annuity  of  200/.  from  the 
time  of  the  testator's  death,  and  that,  on  his  attaining 
twenty-one,  the  testator's  widow  being  then  dead,  the 
4000/.  became  payable  to  him. 

The  other  Defendants  submitted,  that  the  annuity  did 
not  commence,  till  Edmund  Worthington  Livetey  attained 
the  age  of  twenty-one,  or,  at  all  events,  till  the  death  of 
the  testator's  widow. 

On  the  19th  of  Naoember  1821,  the  cause  was  heard 
before  the  Master  of  the  Rolls,  and  a  decree  was 
pronounced. 

The  Plaintiffs,  conceiving  that  Edmund  Worthington 
Liveset/vfas  entitled  to  the  annuity  for  the  two  years 
which  elapsed  between  the  death  of  the  testator's  widow 
and  his  attaining  the  age  of  twenty-one,  had  paid  it  to 
him,  and  had  deducted  400/.  out  of  that  moiety  of  the  in- 
terest which  was  payable  to  Eliza.  At  the  hearing,  how* 
ever,  the  Master  of  the  Rolls  declared  it  to  be  his  opinion, 
that  the  annuity  did  not  commence  till  Edmund  attained 
twenty-one ;  and,  upon  this,  Eliza,  after  judgment  was 
pronounced,  but  before  the  decree  was  drawn  up,  pre- 
sented a  petition,  praying  that  a  direction  might  be  added 
for  the  payment  to  her  of  the  400/.)  which  had  been  thus 
withheld. 

By  the  decree,  as  added  to  by  the  order  made  on 
this  petition,  it  was  declared,  that  the  clear  residue 
of  the  testator's  estate,  after  the  decease  of  his  widow, 
became  vested   in   his   trustees    and   executors,   upon 

Vol.  hi.  U  trust 
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1827.  trust  to  pay  the  interest  to  the  testator's  daughters 
in  moieties  during  their  respective  livesy  for  their  separate 
use,  subject  to  a  deduction,  out  of  the  interest  payable 
to  Elizoy  of  200/.  per  annum  to  Edmund  Worthington 
Ldvesey^  upon  his  attaining  the  age  of  twenty-one  years, 
and  to  commence  from  that  time  and  not  before ;  that 
the  4000/.,  bequeathed  to  Edmund  Worthington  Livesey^ 
was  payable,  upon  the  decease  of  Eliza  Livesey,  out  of 
the  moiety  bequeathed  for  the  benefit  of  her  and  her 
children,  upon  the  terms  and  according  to  the  directions 
of  the  will ;  that  the  power  to  apply  part  of  the  interest 
of  the  residue  for  the  education  of  Edmund  Worthington 
Livesey  during  his  minority  did  not  arise^  until  after  the 
death  of  the  testator's  widow;  that,  upon  her  decease, 
the  exercise  of  such  power  depended  upon  the  ability  of 
the  father  of  Edmund  Worthington  Livesey  to  support 
and  maintain  him ;  and  that  no  evidence  had  been  given 
to  shew,  that  any  sum  of  money  became  payable  in  respect 
of  that  direction  in  the  testator's  will :  — And,  thePlaintiffi 
having  deducted  from  the  moiety  of  the  interest  of  the 
residuary  estate,  payable  to  Eliza  Livesey,  the  sum  of 
4000/.  in  respect  of  the  annuity  claimed  by  Edmund 
Worthington  Livesey^  for  the  period  between  the  decease 
of  the  widow  and  his  attaining  the  age  of  twenty-one 
years,  — it  was  ordered,  that  the  Plaintifis  should  forth- 
with pay  the  sum  of  400/.  unto  Eliza  Livesey. 

On  the  5th  of  July  1822,  the  Plaintiffs  presented  a 
petition,  stating,  that,  after  Edmund  attained  hb  full  age, 
they  had  paid  over  to  him  the  400/.  which  had  been  re- 
tained out  of  Eliza's  share  of  the  interest,  in  order  to 
satisfy  the  annuity  for  the  two  years  which  intervened 
between  the  death  of  the  testator's  widow  and  the  ter^ 
mination  of  Edmund's  minority.  It  prayed  that  a 
direction  might  be  added  to  the  decree,  to  enable  them 
to  retain  the  400/.  out  of  the  growing  payments  of 

Edmund's 
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Edmunds  annuity.  Before  the  petition  was  heard,  the  1827. 
decree  was  drawn  up.  But  by  an  order,  bearing  date 
on  the  29th  of  July  1822,  the  Master  of  the  Rolls 
directed,  that  the  Plaintiffi  should  be  at  liberty  to 
deduct  out  of  the  future  payments  of  the  annuity,  such 
sums  as  they  had  paid  in  respect  of  the  annuity  before 
Edmund  attained  the  age  of  twenty-one  years. 

From  this  order,  and  also  from  the  decree,  Edmund 
WorthingUm  lAvesey  appealed.  The  petition  of  appeal 
insisted,  that  the  Court  ought  to  have  declared  that  he 
was  entitled  to  the  annuity  of  200/.,  or  the  sum  of  200/*. 
per  annum,  as  the  interest  of  the  40002.,  from  the  death 
of  the  testator,  or  at  least  from  the  death  of  the  widow, 
Jane  Worthingtonj  till  the  payment  of  the  4000Z. ;  and 
that  the  4000/.  ought  to  have  been  ordered  to  be  paid  to 
him,  or  at  least  that  there  ought  to  have  been  a  de* 
claration,  that  he  took  a  vested  interest  in  that  siun,  and 
that  it  should  be  paid  to  him,  his  executors,  adminis- 
trators, or  assigns,  upon  the  death  of  his  mother,  Miza 
Livesey. 

Mr.  Shadwellj  Mr.  Preston^  and  Mr.  Duckworth^  for 
the  Appellant 

I.  The  testator  directs  his  trustees  ^*  to  pay  to  Edmwid 
Wortkington  Livesey  200/.  annually  when  he  attains 
twenty -one,  and,  before  that  period,  such  part  as  may 
be  adjudged  proper  out  of  the  200/.  bequeathed  to  him.'' 
The  200/.  a  year  is  expressly  spoken  of  as  bequeathed 
to  Edmund  even  before  he  attuns  twenty-one;  but,  during 
his  minority,  as  the  payments  could  not  be  made  to  him- 
self, only  such  part  of  the  annual  sum  given  to  him,  as 
might  be  necessary  for  his  education,  was  to  be  ex- 
pended ;  the  residue  was  to  accumulate  for  his  benefit. 
The  bequest,  therefore,  of  the  200/.  a  year,  even  if  it 

U  2  were 
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1827. 


were  a  mere  annuity  unconnected  with  any  other  gift,  is 
not  postponed  till  the  legatee  attains  his  full  age. 

In  facty  however,  the  200/.  a  year  is  not  so  much  an 
annuity,  as  the  interest  of  a  principal  sum  bequeathed 
to  Edmund ;  for  the  testator  speaks  of  that  proportion 
of  the  principal  of  his  fortune,  *^  from  which  the  interest 
is  to  arise  to  my  grandson,  viz.  4000/.,  which  sum  shall 
be  my  grandson's  property."  This  is  an  immediate 
bequest  of  the  4000/. ;  Cloberry  v.  Lampen  (a) ;  and,  till 
the  principal  sum  is  paid  to  him,  he  is  to  receive  200/. 
a  year  as  interest.  That  interest  must,  therefore,  run 
from  the  death  of  the  testator,  unless  a  clearly  expressed 
intention  to  the  contrary  can  be  found  in  the  wiH :  and, 
though  there  may  be  some  reason  for  supposing,  that 
the  benefits  given  to  the  grandson  were  not  to  take 
effect  till  the  death  of  the  testator's  widow,  there  is 
no  ground  on  which  they  can  be  postponed  to  any 
later  period. 


II.  Supposing  that  payment  of  the  200/.  was  not  to 
commence,  according  to  the  true  construction  of  the 
will,  till  Edmund  was  twenty-one  years  of  age,  yet  the 
executrix  cannot  recover  back  from  him  the  400/.,  which 
she  paid  to  him  in  respect  of  the  annuity  for  the  two 
years  immediately  preceding  his  attainment  of  his  full 
age :  for  those  payments  were  made  with  perfect  know- 
ledge of  the  facts ;  and  if  there  was  any  mistake,  it  was, 
at  the  utmost,  merely  a  mistake  in  point  of  law.  Bris" 
bane  v.  Dacres{b\  Skyring  v.  Greenwood  {c\  Even  if 
those  payments  could  be  recovered  back,  they  would 
constitute  merely  an  ordinary  debt  owing  by  Edmund 

to 


(a)  Freem.  25.     1   Equ.    Cat,        {b)  5  Taunt,  145. 
Abr,  294.    S  VenL  342.  (c)  4  Barn,  4>  Crest.  281. 
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to  the  executrix ;  and  on  no  principle  can  they  be  con- 
sidered as  a  charge  on  the  future  grovring  payments  of 
the  annuity. 

The  order  authorizing  the  Plaintiffs  to  retain  the 
400/.  is  wrong  in  form,  as  well  as  in  substance;  for  the 
effect  of  it  is  to  vary  the  decree.  It  takes  away  from  Ed-^ 
mund  part  of  what  the  decree  has  given  him.  If  the 
Plaintiffs  had  a  case  which  entitled  them  to  that  relief, 
still  they  ought  to  have  brought  it  forward  by  a  supple- 
mental bill. 

Sir  Charles  WefhereU  and  Mr.  Bickersteth^  for  the 
children  of  tlie  Plaintiffs. 

It  is  evident,  that  the  benefits  given  to  the  grandson 
were  not  to  commence,  till  after  the  death  of  the  testator's 
widow ;  for  the  trust,  by  means  of  which  the  payments 
were  to  be  made  to  him,  was  not  to  arise  during  her  life. 
It  is  further  clear  that  the  4000/.  was  to  remain  a  part 
o(  JSliza^s  moiety  of  the  fund  during  her  life;  and  all  that 
Edmund  is  entitled  to,  in  the  meantime,  is  the  200/.  a 
year.  This  annuity  of  200/.  was  to  commence  only  from 
his  attainment  of  his  full  age ;  and  though  a  discretion 
was  given  to  the  trustees  to  make  an  allowance  for  his 
education  and  maintenance  during  his  infancy,  they  did 
not  think,  that  the  circumstances  of  the  family  rendered 
it  advisable  for  them  to  do  so. 
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Mr.  Pejn/Sf  for  Eliza  Liveseyy  followed  the  same  line 
of  argument 

Mr.  Home  and  Mr.  Wray^  for  the  Plaintiffs. 

If  the  decree  puts  the  true  construction  on  the  will, 
the  order  made  on  the  petition  is  correct  both  in  form 

U  3  and 
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1 827.  and  in  substance.  It  does  not  vary  the  decree ;  but  it 
enables  the  trustee  to  deal  with  the  trust- fund  according 
to  the  rights  which  the  decree  has  declared.  BriAane 
V.  Daviesy  and  that  class  of  authorities,  have  no  applica- 
tion to  a  question  between  trustee  and  cestuique  trust. 
If  a  trustee  makes  over-payments  to  a  cestuique  trust,  he 
may  unquestionably  reimburse  himself  out  of  the  trust- 
fund. 


Oct.  zo.  The  Lord  Chancellor. 

Although  this  will  is  very  inartificially  and  ignorantly 
drawn,  there  does  not  appear  to  me  to  be  any  serious 
difficulty  in  the  construction  of  it,  with  reference  to  the 
events  which  have  occurred.  The  trustees  are  directed 
by  the  testator  to  pay  and  apply  200/.  a  year  for  the 
benefit  of  his  grandson,  Edmund  Worthington  Livesey^ 
when  he  attains  the  age  of  twenty-one  years ;  and  this 
payment  is  to  be  made  out  of  the  half  share  of  the 
interest  allotted  to  Eliza  Worthington.  It  appears  to 
have  been  the  intention  of  the  testator,  that  this  payment 
should  be  continued  during  the  life  of  Eliza  Livesey  the 
mother,  and  that  the  sum  of  4000/.,  the  principal  from 
which  that  annual  sum  was  to  arise,  should  be  paid  to 
the  legatee  at  her  death. 

The  testator,  in  adverting  to  the  fund  vested  in  the 
trustees,  the  interest  of  which  was  to  be  shared  equally 
by  his  two  daughters,  (with  the  deduction  from  Eliza 
Worthington^s  portion  of  her  son's  annuity),  gives  to  bis 
daughters  the  power  of  disposing  by  will  of  their  re- 
spective shares  among  their  children  or  grandchildren ; 
but  says,  in  efiect,  as  to  Eliza  Worthington's  share,  that 
one  of  her  children,  viz.  Edmund  Worthington  Livesey^ 
should  have  a  certain  part,  viz.  4000/.,  the  sum  from 

which 
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which  his  annuity  had  arisen,  and  which  is  described  by 
the  testator  as  a  proportion  of  the  principal  given  to  his 
daughters.  It  appears,  then,  I  think,  to  have  been  the 
intention  of  the  testator  that  this  sum  should  not  be 
paid  to  his  grandson,  until  his  daughter  Elizds  death, 
when  the  residue  of  her  share  would  be  distributed 

* 

among  her  children  or  grandchildren,  under  the  power 
given  to  her  for  that  purpose  by  the.  testator.  The 
authority  conferred  upon  the  trustees  with  respect  to 
the  allowance  for  the  education  of  the  grandson,  does 
not  vary  the  question.  I  am  of  opinion,  therefore,  that 
the  judgment  of  tlie  Master  of  the  Rolls  was  right,  and 
that  the  decree  ought  to  be  affirmed. 

With  respect  to  the  order  upon  the  petition,  it  ap- 
pears, that,  after  the  commencement  of  the  suit,  the 
annuity  was  paid  to  Edmund  fVorthingUm  Lvoesey  for 
two  years,  the  period  which  elapsed  from  the  death  of 
Jane  Worthington  to  his  attaining  the  age  of  twenty-one. 
The  payment  was  made  upon  an  erroneous  supposition, 
that  he  was  entitled  to  it;  and  an  equal  amount  was 
deducted  from  the  moiety  of  the  interest  payable  to 
EUza  Livesey  under  the  will.     After  the  Master  of  the 
Rolls  had  given  judgment  in  the  cause,  but  before  the 
decree  was  drawn  up,  a  petition  was  presented  by  Eliza 
Livesey,  praying  that  the  sum,  which  had  been  so  de- 
ducted from  her  moiety  of  the  interest,  might  be  directed 
to  be  paid  to  her;  and  this  was  ordered  accordingly  in 
the  decree.   A  petition  was  then  presented  on  the  part  of 
Jane  Livesey  the  executrix,  submitting  that  she  was  en- 
titled to  be  repaid  this  sum,  and  praying  that  she  might 
be  allowed  to  retain  it  out  of  the  future  instalments  of 
the  annuity  payable  to  Edmund  Worthington  Livesey. 
An  prder  was  made  upon  this  petition,  after  the  decree 
was  passed. 

U  4  It 
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It  was  contended  that  this  was  irregular,  and  that  the 
Court  had  no  jurisdiction  to  make  the  order.  There 
can  be  no  doubt,  that  this  money  ought  to  be  repaid : 
and  the  only  question  therefore,  is,  Whether  the  Master 
df  the  Rolls  was  justified,  in  point  of  form,  in  mfiking 
the  order  in  question?  This  order,  made  upon  the 
petition  of  Jane  Livesey^  does  not  vary  Che  decree.  The 
decree  merely  declares  the  rights  of  the  parties  under 
the  will,  with  the  exception  of  the  direction  as  to  the 
payment  to  Eliza  Livesey,  The  order  does  not  make 
any  alteration  in  these  particulars.  It  is  an  order  con« 
sequent  upon  that  declaration.  There  is  no  dispute  as 
to  the  facts.  Edmund  Wdrthington  Livesey  had  been 
paid  a  sum  of  money  on  account  of  the  bequest  made  to 
him  by  James  Worlhington,  The  bequest  was  sup- 
posed to  be  more  extensive  than  it  has  since  proved. 
The  construction  of  the  will  was  misapprehended. 
The  order  then  merely  directs  that  such  sum,  so  paid, 

•  shall  be  considered  in  account  with  the  executrix,  and 
taken  as  a  part-payment  of  the  bequest  as  now  ascer- 
tained. Such  is  the  efi*ect  of  the  order.  1  think,  there- 
fore, that  it  not  only  is  in  substance  just,  as  between 
those  parties,  but  that  it  is  not  incorrect  in  point  of 

'form. 


The  appeal  must  consequently  be  dismissed. 


1899.  Edmund  Worthington  Livesey  died  in  Mcy  1 827,  during 

Mardi  2J.  .  ^g  lifetime  of  his  mother. 


His  sister,  Mary  Carter  Livesey^  who  was  his  exe- 
cutrix and  the  legatee  of  all  his  personal  property,  pre- 
sented a  petition  to  the  Master  of  the  Rolls,  praying  that 
the  personal  r^resentative  of  Dr.  fVorfhington  might 


be 


CASES  IN  CHANCERY.  297 

be  ordered  to  pay  to  her  the  past  arrears  and  growing  1829. 

payments  of  the  annuity,  until  the  4000/*  should  become  -  *^ 

payable ;  and  that,  in  the  meantime,  the  4000/.  might  v. 

be  secured  under  the  direction  of  the  Court.  Livbsby. 

0 

Thb  gave  rise  to  two  questions,  which  were^  to  a 
considerable  extent,  dependent  on  each  other : 

First,  Whether  the  4000/.,  though  not  payable  till 
the  death  of  Eliza^  had  vested  in  Edmund : 

Secondly,  Whether  the  annuity  of  200/.  a  year  con- 
tinued till  the  4000/.  became  payable,  or  ceased  on  the 
death  of  Edmund. 

Mr.^ar,  Mr.  Preston,  and  "Mr.  Duckworth^  in  sup- 
port of  the  petition. 

The  testator  has  said  that  the  4000/.  shall  be  his 
grandson  Edmund^s  property:  he  has  also  given  him 
200/.  annually,  from  the  time  he  attains  twenty-one, 
which  annual  payment  of  200/.  is  spoken  of  as  being 
the  interest  of  the  4000/. ;  and  the  Court  has  declared 
that  the  4000/.  b  payable  at  the  death  of  his  mother. 
This  is,  in  substance,  a  bequest  of  the  4000/.  payable 
at  a  future  time^  with  a  direction  that  the  interest  of 
it,  at  5  per  cent.,  shall  be  in  the  meantime  paid  to  the 
legatee.  The  4000/.,  therefore^  vested  in  Edmundy  and 
his  personal  representative  has  a  right  to  have  that  sum 
secured  and  appropriated.  She  has  also  a  right  to  have 
the  annual  payment,  which  represents  the  yearly  interest, 
continued  to  her,  until  the  time  for  paying  the  principal 
arrives.  EUon  v.  Skeppard  (a),  Hope  v.  Lord  Clifden  (6), 

Schenck 

(fl)  1  Bro,  C.  C.  532.  {bj  6  Veu  499. 
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1 829.  Sckenck  v.  Legh  {a\  Paaois  v.  Burdett  (6),  Kit^  v.  Hake. (r) 
This  construction  of  the  will  is  conformable  to  the  decree, 
which  declares  that  the  4000/.,  bequeathed  to  Edmund, 
is  payable  upon  the  decease  o(  Eliza  Livesey^  and  to  the 
language  of  the  Lord  Chancellor,  when  he  says,  '^  It 
appears  to  have  been  the  intention  of  the  testator,  that 
this  payment  should  be  continued  during  the  life  of  EUxa 
Worthington^  the  mother ;  and  that  the  sum  of  4000^ 
the  principal  from  which  that  anntud  sum  was  to  arise, 
should  be  paid  to  the  legatee  at  her  death." 

Mr.  PejjySf    Mr.  Wood^    Mr.  Tresltwe^   and  Mr.  X 
Sussellf  contra. 

The  judgment  and  decree  of  the  Lord  Chancellor 
must  be  understood  with  reference  to  the  question  which 
was  argued  before  him,  and  to  the  circumstances  as  they 
existed  at  that  time.     Edmund  was  then  alive ;  and  he 
contended  that  the  4000/.  became  payable  on  the  death 
either  of  the  testator  or  of  the  testator's  widow.     The 
Lord  Chancellor  rejected  that  construction,  and  held, 
that  the  death  of  Eliza  was  the  time  of  payment. 
Whether  it  would  be  payable  if  Edmund  should  die  in 
jE3iza*s  lifetime,  was  a  question  which  could  not  then 
come  under  consideration,  because  the  events,  out  of 
which  it  springs,  had  not  then  happened.     Even  if  the 
gift  of  the  200/.  a  year  were  to  be  considered  as  a  be- 
quest of  the  yearly  produce  of  the  4000/.,  Edmund  would 
not  have  taken  a  vested  interest  in  the  latter  sum ;  and 
the  annual  payment  would  have  ceased  with  his  death. 
Batsfbrd  v.  Kebbell.  (d)     But  in  fact  the  annuity  and  the 
4000/.  are  the  subject  of  two  distinct  gifts.    Primdjacie^ 
a  direction  to  pay  200/.  annually  to  A.  B.  will  not  pro- 
long 

(tf)  9  Vei.  300.  (^)  9  Vet.  458. 

(h)  9  Vet.  438.  (d)  3  Ve».  363. 
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long  the  payment  beyond  A.  B/a  life ;  and  here  the  an-  1829. 
naity  was  clearly  intended  as  a  personal  provision  for 
JSdmundf  which  was  to  be  applied,  as  it  accrued  due, 
to  his  own  individual  benefit  It  ceased,  therefore,  with 
his  death.  There  is  no  gift  of  the  4000/.  distinct  from 
the  clauses  which  fix  the  time  of  payment;  the  time  of 
payment,  therefore,  must  be  the  time  of  vesting. 

The  general  plan  of  the  testator  was,  to  give  each  of 
his  daughters  a  life-interest  in  a  moiety  of  his  property, 
with  a  power  of  appointing  that  moiety  by  will  at  her 
death  among  her  children  and  grandchildren;  and 
though,  as  to  Edmund^  he  qualified  this  plan  by  exempt- 
ing him  from  the  discretionary  power  of  his  mother,  and 
fixing  his  share  at  4000/.,  yet  Edmund  was  to  take  that 
4000/.  only  as  any  of  his  brothers  and  sisters  would  take 
the  shares  which  their  mother  might  appoint  to  them » 
and  those  only  could  take  under  her  appointment,  who 
should  be  living  at  her  death.  If  Eliza  were  to  die  with- 
out leaving  issue,  she  would  have  a  power  of  charging 
the  whole  of  the  moiety  with  an  annuity  to  a  surviving 
husband,  and  that  moiety  would  go  over  to  her  sister 
and  her  sister's  children  and  grandchildren.  If  Edmund 
had  died  under  twenty-one^  in  his  mother's  lifetime, 
could  it  have  been  argued,  that  he  took  the  4000/.  ab- 
solutely? It  is  impossible  to  except  the  4000/.  from 
the  operation  of  the  ultimate  limitation  over;  and  if 
that  limitation  extends  to  the  4000/.,  Edmund  cannot 
have  taken  a  vested  interest. 

It  is  established  by  the  decree,  that  he  did  not  take  a 
vested  interest  in  the  4000/L,  before  he  attained  twenty- 
one  ;  for  if  it  had  vested  in  him,  he  would  have  been 
entitled  to  the  interest.  Upon  attaining  twenty-one  he 
became  entitled  to  the  annuity ;  but  what  words  are  to 
be  found  in  the  will,  which  place  him,  in  the  interval 

between 
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1829.  between  bis  attaining  twenty-one  and  the  time  wben  the 
4:000/.  was  to  be  payable,  in  a  situation  with  respect  to 
the  4000/.  different  from  that  in  which  he  previously 
yras? 

Mr.  ^or,  in  reply. 

The  Master  of  the  Rolls  stated,  that,  looking  at  the 
decree  and  the  language  of  the  will,  he  could  not  avoid 
coming  to  the  conclusion,  that  the  Court,  at  the  hearings 
must  have  been  of  opinion  that  the  testator  intended 
only  a  personal  benefit  to  Edmwidf  and  that,  though  the 
4000/.  was  excepted  from  the  mother's  power  of  ap- 
pointment, so  that  she  should  have  no  power  to  diminish 
Edmund's  share,  he  was  not  to  have  it,  unless  he  sur- 
vived her.  His  Honor,  therefore,  made  an  ord^^ 
directing  an  account  of  the  arrears  of  the  annuity  ac- 
crued due  in  the  lifetime  of  Edmund^  and  declaring  that 
the  4000/.  did  not  vest  in.  him. 
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1827. 


COLE  V.  FITZGERALD,  (a)  MajfS. 

JOHN  FITZGERALD  devised  to  Elixabeth  CoU  his  A  bequejt  of 

dwelling-house,  garden,  and  premises  at  Bamset/  for  furniture  and 

her  life,  and  bequeathed   to   her  absolutely  all  «  the  ^^^^^-^ 

household  furniture,  and  other  household  efiects,  of  and  a  dwellinff- 

belonging  to  him,  in  the  said  dwelling-house  and  pre-  nii^  com?"^*' 

mises  at  the  time  of  his  decease/*  prises  all  pro- 

perty placed 
there,  either 

The  following  articles,  among  others,  were  found  in  for  ornament, 
1      J      11-       1  •      1  .  1  t     or  for  use  or 

the  dwelhng-house,  or  m  the  premises,  at  the  testator  s  consumption 

death :  four  fowling-pieces,  a  pair  of  pistols,  lathes  and  ^^  ^^ 
apparatus  for  turning,  with  a  quantity  of  ivory,  ma- 
hogany, &&,  a  patent  sawing  machine,  a  vice  and  anvil^ 
a  great  number  of  tools,  a  copying-machine,  several 
paintings  in  frames,  about  a  hundred  volumes  jof  such 
books  as  are  in  ordinary  circulation,  an  organ,  a  parrot 
and  cage,  a  grey  pony,  a  cow,  a  hay-stack,  and  a  con- 
siderable stock  of  wines  and  liquors. 

By  an  order  of  the  yice-Chancellor,  bearing  date  the 
24th  of  January  182S,  it  was  declared,  that  the  pony, 
cow,  fowling-pieces,  and  parrot  and  cage  *,  formed  part 
of  the  general  personal  estate  of  the  said  testator,  and 
that  the  several  other  articles  were  the  property  of 
Elizabeth  Ccie. 

A  peti- 

(a)  l5S»i.4'5/ti.  189. 


*  According  to  the  statement  in  ment    of  the   Vice-Chancellor^ 

1  A'm.  4*  5/«.  198.  the  parrot  passed  taken  by  the  reporter,  His  Honor 

under  the  bequest  to  Mrs.  Cole,  declared,  that  the  parrot  did  not 

According  to  a  note  of  the  judg-  pass. 
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1827.  A  petition  of  appeal  was  presented  against  so  much 

of  this  order  as  gave  Mrs.  Cole  the  books,  wines,  and 
liquors,  two  mahogany  turning  lathes,  with  drawers  and 
FiTzosftALD.  apparatus,  a  patent  sawing  machine  and  apparatus,  two 
grindstones  on  stands,  with  apparatus,  a  work*bench, 
with  three  drawers,  a  vice  and  anvil,  a  mahogany  chest 
of  drawers  for  tools,  a  mahogany  letter-copying  machine, 
a  large  quantity  of  tools,  and  a  stock  of  ivory,  hardened 
mahogany,  &c. 

Mr.  Heald  and  Mr.  Garrattf  in  support  of  the  appeal. 

The  effect  of  the  Vice-Chancellor's  order  is,  to  strike 
out  of  the  will  the  term  **  household,"  by  which  the 
bequest  is  limited,  and  to  give  to  the  legatee  of  the 
household  effects  in  the  house  and  premises,  all  the 
effects  which  were  found  there,  whether  they  answer  the 
description  of  household  effects  or  not  By  household 
furniture  the  testator  meant  chairs,  tables,  beds,  and 
other  articles  of  a  similar  kind,  commonly  known  as 
furniture;  by  "  other  household  efiects"  he  meant 
pictures,  china,  and  other  articles  intended  for  the 
general  accommodation  of  the  family,  but  not  answering 
the  description  of  ordinary  furniture.  *^  Household 
effects"  is  not  a  more  comprehensive  phrase  than 
**  household  goods ; "  and  in  Slanning  v.  Sfyle  (a)  it  was 
held,  that  a  bequest  of  ^*  all  household  goods  and  imple- 
ments of  household  in  and  about  the  dwelling-house," 
did  not  pass  ale  and  beer  which  were  on  the  premises. 
The  general  rule  is,  that  articles,  whose  use  is  in  their 
consumption,  do  not  fall  within  the  description  of  house- 
hold goods  or  household  effects.  Books  will  not  pass 
under  a  bequest  of  household  furniture ;  and  there  is  no 
authority  for  including  them  in  a  bequest  of  household 

effects. 

(a)  5  P.  Wnu.  5S4. 
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efiects.  The  order,  therefore,  is  erroneous,  in  so  far  as  1827. 
it  gives  Mrs.  Cole  the  books,  wines,  and  liquors.  The 
other  articles,  to  which  the  petition  of  appeal  relates, 
could  in  no  way  contribute  to  household  use,  or  promote 
the  general  purposes  of  family  convenience :  they  were 
subservient  only  to  a  particular  pursuit,  and  to  the 
practice  of  the  arts  of  turning  and  carpentry.  The 
ground,  on-  which  the  Vice-Chancellor  held  them  to 
pass,  was,  that  they  were  intended  to  be  used  in  the 
house  or  on  the  premises ;  but,  on  the  same  principle, 
a  gallery  of  pictures,  a  library  of  scarce  books,  a  cabinet 
of  ancient  coins  or  medals,  any  collection  of  objects  of 
virti  or  curiosity,  would  also  have  passed  by  these 
words ;  which  would  be  contrary  to  the  whole  current 
of  authorities.  Porter  v.  Toumay  (a),  Le  Farrant  v. 
Spencer  (6),  Kelly  v.  Paaiett  (c),  Wooicornb  v.  Wool- 
comb*  [d) 

Mr.  Home  and  Mr.  Koe^  contra. 

The  Lord  Chancellor. 

It  is  clear  that  this  testator,  by  adding  to  *^  household 
furniture "  **  other  household  effects,"  meant  to  carry 
his  bequest  further  than  merely  to  household  furniture. 
The  only  question  is,  how  &r  the  word  ^^  effects '*  is  con- 
trolled by  the  word  **  household;"  and  though  some 
doubt  may  be  entertained  with  respect  to  the  wines  and 
liquors,  the  books,  and  the  turning  machinery,  I  do  not 
see  any  su£Bcient  reason  for  excluding  any  of  them  from 
the  bequest  to  Mrs.  Ccie. 

Order  a£Brmed. 

(a)  5  Vei,  51 1.  (tf)  1  Vei,  sen.  97. 

\h)  AmN.  605.  ((0  5  P.  Wm.  1 12. 
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1827*  mainder'in  fee  to  all  the  children  of  the  testatrix's  two 
brothers  who  should  be  then  living.  The  devise  of  the 
freehold  at  Brentaoood  was  likewise  revoked ;  and  it  was 
given  to  trustees,  on  trust  for  the  separate  use  of  Marg 
during  the  joint  lives  of  her  and  her  husband ;  remainder 
to  her  for  life,  if  she  survived  her  husband ;  remainder  to 
her  children  living  at  her  decease  as  tenants  in  common  in 
tail ;  remainder  to  Hannah  and  her  issue  in  like  manner 
as  the  same  was  given  to  her  and  them  by  the  will ;  re- 
mainder in  fee  to  the  children  of  the  testatrix's  two 
brothers  who  should  be  then  living.  The  testatrix  further 
revoked  the  bequests  of  the  1000/.  and  500/.  to  Mrs. 
Cooper  and  her  husband :  and,  in  lieu  thereof  she  gave 
1500/.  to  the  trustees  upon  certain  trusts  for  Mary  Cooper 
and  her  children ;  and,  if  Mary  Cooper  should  not  have  a 
child  living  at  her  decease  who  should  attain  twenty-one, 
the  trustees  were  to  stand  possessed  of  the  1500/L  in  trost 
for  Hatmah  and  her  children  in  the  same  manner  as  in  the 
will  was  directed  touching  the  first-menticmed  moiety  of 
the  residue  therein  given  to  the  trustees  for  the  separate 
use  of  Hannah  and  her  children :  but,  in  case  both  her 
daughters  should  die  without  leaving  any  child  or  chUr 
dren  living  at  the  time  of  their  respective  deaths^  or 
leaving  such,  they  should  all  die  under  the  age  cf  twenty' 
one  yearSf  then  the  trustees  were  to  stand  possessed  of 
the  1500Z.,  together  with  aU  the  residue  of  her  personal 
estate^  hy  her  wiU  given  to  them  in  trust  for  the  separate 
use  of  her  two  daughters  and  their  children  as  therein 
was  mentioned,  in  trust  for  all  the  children  of  her 
two  brothers  who  should  be  then  living,  share -and  share 
alikcy  and  to»  for,  and  upon  no  other  use,  purpose^  or 
intent  whatever.  The  codicil  confirmed  the  former  will» 
so  for  as  the  same  was  not  thereby  altered* 

Hannah  survived  both  her  husband  and  Marys  and 
she  and  Mary  both  died  without  issue. 

The 


CASES  IN  CHANCERY.  S07i 

The  question  in  the  cause  was,  Whether,  in  the  events        1827* 
vhtcfa  had  happened,  the  1 500/.,  and  the  residue  of  the 
personal  estate,  belonged  to  Hannah  absolutely,  or  went 
over,  on  her  death,  to  the  children  of  the  testatrix's 
brothers. 

The  Vice-Chanoellor  decided  in  favour  of  the  chil* 
dren  of  the  brothers,  (a)  An  appeal  against  his  decree 
was  presented  by  the  parties  who  claimed  through 
Hannahm 

Mr.  Prestarif  for  the  appeal. 

The  testatrix  in  her  will  contemplates  two  events  — 
the  event  of  Hannah  surviving  her  husband,  and  the 
event  of  her  dying  in  his  lifetime.  Hannah^  if  she  sur- 
vives her  husband,  is  to  take  one  moiety  of  the  residue 
immediately  and  absolutely,  and  the  other  moiety  she 
also  takes  absolutely  in  contingent  reversion,  subject  only 
to  the  interests  given  to  Mary  and  Marys  children ;  and,  in 
this  event,  the  children  of  Hannah  take  no  interest  in  the 
residue.  On  the  other  hand,  if  Hannah  does  not  survive 
her  hasbond,  her  children  take  interests  in  the  residue, 
with  limitations  over,  in  case  none  of  them  should  attain 
twenty-one.  Now,  the  words  in  the  codicil,  *<  in  case 
her  said  daughters  should  happen  to  (lie  without  leaving 
any  child  or  children  living  at  the  time  of  their  respec- 
tive deaths,  or  leaving  such,  they  should  happen  to  die 
under  twenty-one,"  and  the  disposition  of  her  property 
which  the  testatrix  makes,  if  that  contingency  should 
happen,  must  be  confined  to<the  latter  of  the  two  events ; 
for  it  was  only  on  that  event  that  the  children  could 
take  any  thing;  and  nothing  is  given  over  to  the  children 
of  the  brothers,  except  where  the  children  of  the  daugh- 
ters 

(a)  1  Sim,  4*  Slu,  544.,  where  the  will  and  codicil  are  set  forth 
at  Icngtb. 
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1827.  ters  might  have  taken.  The  children  oF  the  brothers 
are  clearly  postponed  to  the  children  of  Hannah ;  the 
children  of  Hannah  are  altogether  set  aside  for  the 
sake  of  their  mother,  if  the  mother  survives  the  hus- 
band :  and  if  she  would  have  an  absolute  title  against 
her  children,  much  more  will  she  have  an  absolute  title 
against  those  who  are  merely  substituted  in  her  children's 
stead. 

Suppose  that,  Man/  having  died  without  leaving 
issue,  Hannah  KiUingsley^  having  survived  her  husband, 
had  left  a  child  under  twenty-one,  it  is  clear,  if  that 
child  afterwards  attained  twenty-one,  that,  under  the 
will,  the  residue  would  have  vested  in  Hannah  ab- 
solutely ;  and  there  are  no  words  in  the  codicil,  which, 
in  that  state  of  circumstances,  could  be  supposed  to 
diminish  her  interest.  Therefore,  the  trust  which  is 
declared  in  the  will,  for  the  use  and  benefit  of  Hannah^ 
in  case  she  survives  her  husband,  is  not  revoked ;  and 
it  is  only  under  that  trust,  and  not  by  virtue  of  any 
words  in  the  codicil,  that  Hannah  takes  any  interest  in  the 
residue.  Suppose,  again,  that  HannaWs  child  had  died 
under  age,  but  that  Maty  had  left  a  child  who  attained 
twenty-one ;  in  that  case,  too,  Hannah  would  have  been 
entitled  to  a  moiety  of  the  residue  absolutely.  But  can 
it  be  reasonably  supposed,  that  she  was  to  take  the 
whole  or  a  moiety  (as  the  case  might  be)  absolutely,  if 
either  she  or  her  sister  had  a  child  who  attained  twenty- 
one,  and  that  her  ihterest  was  to  be  cut  down,  in  Case 
neither  she  nor  her  sister  left  a  child  who  attained  that 
age? 

The  codicil  does  not  recite  the  disposition  of  the 
.residue  which  was  made  by  the  will,  but  only  refers  to 
it;  and  the  clause  of  the  codicil,  on  which  the  question 
arises,  must  be  considered,  not  as  a  revocation  of  the 

residuary 


CASES  IN  CHANCERY.  S09 

residuary  bequest,  but  as  an  addition  to  it  by  way  of  1827. 
modification.  Read  the  will  and  codicil  as  one  instru- 
ment, and  this  clause  of  the  codicil  would  naturally  find  its 
place  after  the  contingent  bequest  o(Mart/s  share  to  Han^ 
nah  and  her  children,  and  before  the  contingent  limitation 
to  the  executors  of  the  two  daughters.  It  is  not  neces- 
sary to  add  words  to  the  codicil.  If  the  codicil  be  read  and 
understood  in  its  true  connection  with  the  will,  the  con- 
struction for  which  the  appellants  contend  follows  from 
the  very  words  used.  Even  if  that  construction  were 
to  be  fully  expressed  in  language,  we  should  have  to 
insert  only  the  words,  *'  subject  as  aforesaid,"  after  the 
direction  that  the  trustees  should  stand  possessed  of  the 
1500/.,  and  the  residue  of  the  personal  estate;  and  the 
reference  made  by  the  codicils  to  the  will,  is  in  substance 
equivalent  to  such  words.  There  are  many  cases  in  which 
the  Court  has  supplied  a  contingency,  where  the  omis- 
sion would  have  produced  an  incongruity.  Con/Um-^. 
Hefyar(a)j  WiUett  v.  Sandford{b\  Spalding  v.  Spald^ 
<^-  (^)  Here  it  is  scarcely  necessary  to  supply  any 
omission :  we  ask  merely  that  words,  which  (to  say  the 
least)  are  ambiguous,  may  have  that  meaning  put  upon 
them,  which  is  most  conformable  to  the  whole  tenor  of  the 
instrument.  On  the  other  hand,  to  sustain  the  con- 
struction adopted  by  the  decree,  words  must  be  added 
to  that  clause  of  the  will,  in  which  the  testatrix  directs 
that,  *'  in  case  Hannah  should  survive  her  husband,  the 
trustees  should  stand  possessed  of  one  moiety  of  the 
residue  for  the  use  and  benefit  of  Hannah:**  for,  accord-* 
ing  to  the  decree,  this  clause  is  neither  left  untouched 
nor  wholly  revoked  by  the  codicil,  but  is  revoked  in 
some  events  and  is  not  revoked  in  others ;  and  words 
must  be  inserted  to  specify  and  distinguish  thes^  events* 

The 

(a)  2  Cog,  340.  ifi)  1  Fes.  sen.  178.  (c)  Cro,  Car,  185. 
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1827*  The  Vice-Chancellor  founds  his  judgment  prindpally 

on  the  alterations  made  by  the  codicil  in  the  disposition 
of  the  two  freehold  messuages,  and  of  the  1500/.;  and 
he  adds,  "  The  purpose  of  the  codicil,  therefore,  seems 
to  be,  in  case  of  the  failure  of  the  daughters  and  their 
children,  to  take  away  the  absolute  interests  which,  by 
the  will,  would  have  vested  in  the  daughters,  and  to 
substitute  the  Sleares  as  the  general  objects  of  her 
bounty."  But  it  is  a  mistake  to  speak  of  the  daughten 
as  taking  absolute  interests  /  Maty  took  only  her  peeu* 
niary  legacy  absolutely,  and  nothing  else ;  Hannah  alone 
took  an  absolute  interest  in  the  residue :  and  the  parts  of 
the  codicil,  to  which  the  Vice-Chancellor  has  referred,  in 
no  respect  diminish,  but,  on  the  contrary,  increase  the  in* 
terests  which  the  will  gave  Hannah  her  and  her  children. 
The  devise  of  the  estate  at  fValihamsiow  remains  un- 
altered, as  to  her  and  her  children.  Their  interest  in  re- 
mainder in  the  freehold  at  BrenixDoodis  augmented,  because 
the  prior  interest  is  reduced  from  an  immediate  estate  tail, 
to  a  life  estate,  with  a  contingent  estate  tail  in  remainder; 
and  a  contingent  interest  is  given  them  in  the  1500/., 
which  the  will  had  bequeathed  absolutely  to  other  persons. 
In  no  respect,  therefore,  does  it  appear  to  have  been  the 
purpose  of  the  codicil  to  diminish  or  take  away  any  in- 
terest which  the  will  gave  Hannah  or  her  children.  In 
fact,  all  that  the  testatrix  meant  in  this  part  of  the  codicil 
Was,  to  substitute  a  contingent  bequest  to  the  children 
of  her  brothers,  in  lieu  of  the  contingent  bequest  to  the 
personal  representatives  of  her  daughters :  but  she  did 
not  mean  to  disturb  in  any  other  respect  the  disposition 
which  she  had  made  of  the  residue.  On  the  contrary, 
she  recognizes  and  affirms  that  disposition.  For,  in  the 
clause  immediately  preceding,  she  gives  the  15001.  (sub- 
ject to  the  interest  of  M^^y  and  children)  to  Hannah 
and  her  children  in  the  same  manner  as  the  will  gave 
to  her  and  them  the  moiety  of  the  residue ;  and  she 

uses 
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uses  not  a  single  word  which  could  intimate  an  inten-        1827. 

tion  to  alter  entirely  the  mode  in  which  that  moietjr 

was  to  go.     But,  according  to  the  decree  of  the  Vice* 

Chancellor,  the  disposition  of  the  moiety  made  by  the 

will  is  to  be  revoked,  and  the  1500/.  is  to  be  given  to 

Hannah  and  her  children  —  not  **  in  the  same  manner 

as  was  in  the  will  directed  touching  the  first  moiety  of 

the  residue,**  —  but  in  a  manner  altogether  different 

from,  and  inconsistent  with,  the  arrangements  of  the 

will 

m 

Mr.  Home  and  Mr.  Seion  also  argued  in  support  of 
the  appeal. 

Mr.  Sugden  and  Mr.  Shadweli^  in  support  of  the  de- 
cree, referred  to  the  reasons  assigned  in  the  judgment  of 
the  Vice-Chancellor. 

'ne  Lord  Chancellor. 

I  see  no  suflBcient  reason  for  limiting  those  words  of 
the  codicil,  in  which  the  testatrix  declares  the  trusts  on 
which  her  trustees  are  to  stand  possessed  of  the  1500Z. 
and  the  residue  of  her  personal  estate,  in  case  both  her 
daughters  should  die  without  leaving  any  child  or 
children,  or  such  children  should  all  die  under  twentjr- 
one.  If  I  were  to  construe  them  in  the  manner  con- 
tended for  by  the  appellants,  I  should  probably  defeat 
the  intention  of  the  testatrix. 

Decree  affirmed* 
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1827. 


May  5. 
Oct.  30. 

Previous  to 
marriage,  the 
fortune  of 
the  wife  is 
so  settled,  as, 
in  the  event 
.of  her  surviv- 


COLEMAN  V.  JONES. 

TTPON  the  marriage  of  William  Batterdnf  with 
^^  Sophia  Evans  in  1 776,  it  was  agreed  between  them» 
that  certain  freehold  and  leasehold  estates  of  Sophia 
Evans  should  be  settled  to  certain  uses,  and  that 
William  Battersly  should,  on  the  marriage,  receive  to 
band,tobelong  ^^^  ^^^  ^sc,  the  residue  of  her  fortune;  in  consideration 

to  her  abso-      of  which,   William  Battersby  was  to   settle   and  assure 

lutelv*  and  by 

other  deeik      estates  and  money,  more  than  equivalent  in  value,  upon 

of  the  same      Y\er  and  the  issue  of  the  marriaire.     In  pursuance  of 
date,  the  bus-        ^  . 

band  makes  a    this  agreement,  Sophia  Evans  executed  an  indenture, 
settlement  of    j^^^j  ^j^^  g^^^  ^j.  j^j^^  ^  ^^^^  j^^  ^j^j^j^  ^y^^  conveyed  and 

assigned  her  property  to  trustees,  upon  trust  for  Mr. 
Batlei'sby  during  his  life  ;  remainder  to  herself  for  her 
life ;  remainder  to  such  persons  and  for  such  estates  as 
she  should  appoint :  and  in  default  of  appointment,  on 
trust  for  the  survivor  of  the  husband  and  wife  absolutely. 
Among  other  property  conveyed  to  the  trustees  under 
derable^bene-    ^^^^  deed,  was   a  leasehold   house   in    Queen^s  Sfpiare^ 

fits,  which  he    Bristol^  held  of  the  corporation  for  a  term  of  forty  years, 

directs  shall  .  ,  .  .        ^  ,  ,  ^ 

be  in  satisfac-   ^^^^^  ^  provision  for  perpetual  renewal  every  fourteen 

tion  of  all  her  years.    William  Battersby  covenanted  in  the  above  deed, 

claims  or  do-  ..... 

mands  against   that  he  would  from  time  to  time  during  his  life  renew 

his  estate  or  ^)^^  Xj^rm  at  the  times  stipulated,  and  that  such  renewals 
executors  un-  ,  ^  ' 

der  the  settle-  should  be  taken  in  the  names  of  the  trustees,  and  upon 

?.^' "^*;^J  the  trusts  declared  in  that  setdement 
turn,  or  on  any 

other  account 

whatsoever:  gy  other  indentures  of  the  same  date,  William  Bai^ 

the  accept-  ,              . 

ance  of  the  tersbi/j  on  his  part,  in  pursuance  of  the  above-mentioned 

benefits  given  ^ 

to  her  by  the  agree- 

will  does  not  preclude  the  wife  from  claiming  a  leasehold,  part  of  her  own  fortune, 
which  the  husband  was  bound  b}'  the  deed  settling  her  fortune  to  renew  in  the  name 
of  trustees,  and  upon  the  trusts  of  that  settlement,  but  which  he  had  renewed  in  his 
own  name. 


his  property, 
under  which 
certain  in- 
terests are 
given  to  the 
wife;  he  dies 
in  her  life- 
time, having, 
by  his  will, 
bequeathed 
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agreement,  settled  certain  freehold  and  leasehold  pro* 
perty  in  trust  for  the  benefit  of  Sophia  Evans  and  the 
issue  of  the  marriage. 

JViUiam  Battersby,  during  his  life,  obtained  several 
renewals  of  the  lease  of  the  house  in  QueerCs  Square^  but 
such  renewals  were  taken  in  his  own  name.  The  last 
term,  which  had  been  granted  to  him,  was  still  sub- 
sisting. William  Battersby  died  in  the  lifetime  of  his 
wife.  Upon  his  death  she  took  possession  of  the  houses 
and,  not  being  apprized  of  the  mode  in  which  the  re* 
newals  had  been  made,  she  bequeathed  it  by  her  vrill  to 
the  Plaintiff.  '  Afterwards,  the  residuary  devisee  under 
William  Baltersh^s  will  discovered,  that  the  testator  had 
obtained  the  renewals  in  his  own  name,  and  he  claiihed 
the  property  under  the  residuary  clause  of  that  will. 

If  the  lease  had  been  renewed  according  to  the  cove* 
nant  of  the  testator,  it  would,  in  the  events  which  oc- 
curred, have  become  the  property  of  the  widow,  and 
passed  under  her  will.  But  it  was  insisted'  on  the  part 
of  the  Defendant,  that,  as  the  widow  took  a  beneficial . 
interest  under  the  will  of  her  husband,  her  right  was 
barred  by  the  particular  terms  and  provisions  of  that 
will.  By  it,  Mr.  Baitersln/f  after  bequeathing  to  his  wife 
considerable  personal  property  absolutely,  gave  her  all  his 
freehold  and  leasehold  estates,  and  all  the  residue  of  his 
personal  estate  for  life ;  ^*  Provided  always  nevertheless,*' 
continued  he^  "  and  it  is  my  will,  and  I  direct,  that  the 
several  estates,  monies,  goods,  chattels,  and  other  things, 
provision,  and  benefit,  which  I  have  by  this  my  will  given 
to  or  made  for  my  said  wife,  Sophia  Battersby^  part  thereof 
for  her  life,  and  other  part  thereof  as  her  own  absolute 
property  for  ever,  as  and  in  manner  aforesaid,  shall  be 
in  lieu  and  full  satisfaction  of  and  for  all  such  of  m/ 
freehold  or  leasehold  estates,  which  she  my  said  wife  is^ 

or 
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or  shall  or  may  be  entitled  unto»  or  all  claimsy  right,  or 
interest,  which  she  my  said  wife  hath»  or  shall  or  may 
have  or  make  in  or  to  all  or  any  of  nty  freehold  or 
leasehold  estates  respectively,  under  or  by  virtue  of  the 
settlement  by  me  made  upon  and  previous  to  our  mar- 
riage ;  also,  of  and  for  all  monies  which  she  my  said 
wife  is  or  shall,  can  or  may,  claim  or  be  entitled  unto 
under  or  by  virtue  of  the  settlement  or  articles  by  me 
made  and  executed  upon  and  previous  to  our  marriage^ 
and  also  of  and  for  all  other  claims  and  demands  what* 
soever,  which  she  my  said  wife  shall^  can,  or  may  have, 
be  entided  unto,  claim,  or  demand,  out  of  or  against  my 
estate  or  executors,  under  or  by  virtue  of  the  said  settle* 
ment  or  articles  by  me  made  and  executed  upon  or 
previous  to  our  said  marriage,  or  upon  any  other  ac* 
count,  or  by  any  other  ways  or  means  whatsoever ;  and 
that  she  my  said  wife  do  and  shall,  so  soon  as  con- 
veniently may  be  after  my  decease,  at  the  costs  and 
charges  of  my  estate,  execute  and  deliver  a  proper  and 
efiectual  surrender,  release,  or  conveyance  of  all  such 
said  estates,  claims,  rights,  or  interest  unto  the  several 
persons  to  whom  I  have  by  this  my  will  given  my  said 
estates  from  and  after  the  dece&^e  of  her  my  said  wife, 
and  also  do  and  shall,  as  soon  as  conveniently  may  be 
after  my  decease,  at  the  costs  and  charges  of  my  estate, 
execute  and  deliver  unto  the  executors  of  thb  my  will  a 
proper  and  effectual  release  of  and  from  all  such  monies, 
claims,  and  demands."  Sophia  Batter  Ay  accepted  the 
provision  made  for  her  by  the  above  will,  and  executed 
a  release  pursuant  to  the  directions  which  it  contained. 


The  executors  of  the  husband  hbving  brought  an 
ejectment  against  the  devisee  of  the  wife,  the  latter  filed 
a  bill  praying  that  they  might  be  declared  trustees  of 
the  term  for  him,  and  restrained  from  proceeding  at  law 
to  recover  possession  of  the  house. 

The 
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The  Vice-Chanoellor  pronounced  a  decree  in  favour        1827. 
of  the  Plaintiff.  ^   '-      ^ 

COLBMAM 

V, 

The  Defendant  appealed.  ^^*** 

Mr.  Shadwell,  for  the  Plaintiff. 

Under  the  settlement  of  the  wife's  fortune,  the  house 
would  belong  to  her ;  and  the  only  question  is,  whether, 
upon  the  will  of  her  husband,  and  her  acceptance  of  the 
benefits  thereby  given  her,  any  counter  equity  can  be 
rabed.  Now,  throughout  the  whole  of  his  will,  it  is 
clear  that  the  husband  was  referring  to  his  property, 
and  the  settlement  which  he  had  made  of  it,  and  the 
claims  which,  under  that  settlement,  she  might  have  upon 
it.  The  words  which  he  uses  are,  **  My  freehold  and 
leasehold  estates."  This  house  never  was  his  leasehold 
estate ;  he  could  not  make  it  his,  by  taking  the  renewals 
in'  his  own  name.  Neither  did  the  interest  which  the 
wife  had  in  it,  arise  under  the  settlement  made  by  him* 
It  was  derived  from  the  settlement  which  she  had  made 
of  her  own  fortune.  The  general  words,  which  follow, 
do  not  apply  to  more  than  demands  against  his  estate. 
Here  the  Plaintiffii  demand  nothing  against  his  estate : 
they  merely  call  upon  his  executors  to  give  effect  to  a 
trust. 

Mr.  Home  and  Mr.  Whitmarshj  for  the  Defendant. 

Mr.  BcUtersby  treated  this  house  as  his  own  during 
the  whole  of  his  lifetime ;  it  was,  in  a  legal  sense,  his^ 
at  the  time  of  his  death,  though  subject  to  a  trust  in 
equity ;  and  he  must  be  considered  as  having  intended 
to  include  it,  when  he  speaks  in  his  will  of  his  estates  or 
his  leaseholds. 

The  different  indentures,  by  which  the  fortunes  of  the 
husband  and  the  wife  respectively  were  assigned  to 

trustees 
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trustees  upon  certain  trusts,  cannot  be  .r^arded  as 
different  settlements.  They  were  parts  of  one  trans^ 
action,  and  constitute  one  settlement  In  this  sense,  the 
claims  of  the  wife  under  the  indenture  which  con- 
veyed her  property,  are  claims  under  a  settlement  made 
by  the  husband. 

The  benefits  given  to  the  wife  by  the  will  are  expressly 
declared  to  be  in  lieu  of  all  claims  or  demands  which 
^*  she  can  have  against  my  estate  or  executors  upon  any 
account  whatsoever."  This  bill  asserts  a  demand  against 
his  executors;  and,  therefore,  is  mconsistent  with  the 
proviso  of  the  will. 


Od,  50.  The  Lord  Chancellor. 

It  was  contended,  that,  as  the  testator  had  expressly 
declared  in  his  will,  that  the  provision  thereby  made  for 
his  wife,  should  be  in  lieu  of  all  her  claims  in  the  terms 
therein  mentioned,  it  was  meant  to  extend  to  the  house  in 
QjieetCs  Square^  the  lease  of  which  had  been  renewed  by 
him  in  his  own  name,  and  which  he  had  thus  treated  as 
belonging  to  himself.  But  the  proviso,  with*  the  exception 
of  some  general  words  at  the  end  of  it,  to  which  I  shall 
presently  advert,  is,  I  think,  confined,  in  point  of  con- 
struction, to  rights  and  claims  under  the  settlement 
made  by  the  testator,  and  does  not  extend  to  claims 
arising  out  of  any  covenant  on  his  part  contained  in  the 
settlement  made  by  his  wife  upon  the  marriage.  The 
Words  are,  ^^  under  the  settlement  made  by  me,"  followed 
afterwards  by  the  words  '^  under  the  said  settlement," 
with  reference  to  the  former  limitation. 


As  to  the  general  words  to  which  I  have  alluded,  and 
upon  which  reliance  has  been  placed,  viz.  "  or  upon  any 

other 
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other  account,  or  by  any  other  means  whatsoever,*' 
without  deciding  upon  the  extent  of  the  application 
of  them  in  any  other  case,  it  will  be  su£Bcient  for  the 
present  purpose,  to  consider  the  situation  in  which  the 
testator  stood  with  reference  to  the  property  in  question. 
In  renewing  the  lease  in  his  own  name,  he  must  be 
taken  to  have  renewed  it  for  the  benefit  of  the  parties 
entitled  to  it  By  so  doing,  he  became  himself  a  trustee 
of  the  term  for  the  purposes  contained  in  the  settlement. 
It  formed  no  part  of  his  estate,  beyond  tbe  interest  which 
he  took  in  it  under  that  settlement,  and  which  ended 
with  his  life*  He  had  no  further  beneficial  property  in 
the  lease. 


To  give  efiect  to  this  trust  caonot,  I  think,  be  con- 
sidered as  a  claim  either  against  the  estate  of  the  testator 
or  against  his  executors,  within  the  meaning  of  the 
general  words  to  which  reference  has  been  made,  or  of 
any  other  part  of  the  proviso. 


The  stipulation  as  to  the  release  does  not  carry  the 
case  further,  or  change  the  view  I  have  taken  of  it.  I 
think,  therefore^  that  the  decree  must  be  affirmed. 
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1897. 


-8%  9. 17.  MORRIS  V.  DAVIE& 


Where  a  party  ▲  N  issoe  had  been  tried;  and,  it  being  the  intention 

tain  a  new  '^^  of  the  Defendant  to  apply  fer  a  new  trial,  a  doobl 

uial  ofan  i^  ^^a  raised,  whether  the  party  applying  fi>r  a  new  trial 

first,  on  an  ex  Ought  in  the  first  instance  to  satisfy  the  Court,  on  an 

'So^MU^fy  ^  Ar|Nir/tf  statement,  that  there  was  a  soflBcient  ground  for 

theJo<k»in  desiring  the  Judge^  before  whom  the  issue  had  been 

ti?ere  18  a  rea-  ^^^»  ^^  ^^^  ^^^  notes  of  the  trial  to  the  Lord  Chan- 

sonable  cellor ;  or  whether  the  Lord  Chancellor  would  at  once, 

ground  for  ,  _  .  ■  i        . 

sending  to  the  <">^  ^  ^  matter  of  conrse,  without  heanng  any  state- 

trieif^h^'^^       ment  of  the  case,  send  for  the  notes,  merely,  upon 
issue  for  his     the  groond  that  an  application  for  a  new  trial  was  to  be 

made* 


notes  of  the 
trial. 


The  Lord  Chancellor  observed,  that,  if  the  counsel 
of  the  party,  who  was  dissatisfied  with  the  verdict,  did 
not,  when  stating  the  case  ear  parle^  raise  a  reasonable 
doubt  in  the  mind  of  the  Court,  there  couhi  be  ilo  neces- 
sity for  imposing  on  the  Judge  the  trouble  of  sending  his 
notes  of  the  trial ;  and  he  was,  therefore,  inclined  to  think 
that  the  proper  course  of  proceeding  was,  to  make,  in  the 
first  instance,  an  ex  parte  application  for  the  Judge's 
x^otes,  supporting  that  application  by  such  a  statement 
as  to  satisfy  the  Court  that  it  ought  to  be  granted. 

Mr.  Heald  stated,  that,  according  to  his  recollection 
of  the  practice,  the  Judge  in  equity  would  send  for  the 
notes  of  the  trial,  without  requiring  counsel  to  shew 
any  specific  ground  for  so  doing.  He  could  not  call  to 
mind  a  single  instance,  in  which  he  had  ever  heard 
counsel  go  into  the  circumstances  of  a  case^  in  order  to 

shew 
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shew  that  the  Judge's  notes  ought  to  be  sent  for.  A 
party  had  a  right  to  move  for  a  new  trial ;  and  as  the 
notes  of  the  Judge  were  wanted  for  the  satisfaction  and 
assistance  of  the  Court,  rather  than  for  any  other  pur- 
pose, the  mere  fiict  that  such  a  motion  was  about  to  be 
made  would  induce  the  Court  to  take  the  proper  means 
for  being  furnished  with  so  necessary  an  assistance. 
The  only  practical  efiect  of  introducing  into  the  course 
of  procedure  in  equity,  on  motions  for  new  trials,  a  step 
analogous  to  the  rule  nisi  for  a  new  trial  at  law,  would 
be  to  occupy  the  time  of  the  Court  with  unnecessary 
statements,   and   to   load    the    suitor  with   additional 


Morris 

V, 
DkVlMB, 


The  LoBD  Chavcellob  stated,  that  the  course  <^ 
proceeding  was,  to  make  an  es parte  application  for  the 
Judge's  notes,  shewing  a  reasonable  ground  for  ques- 
tioning the  verdict.  His  Lordship  added,  that  he  had 
spoken  with  the  Vice-chancellor  on  the  subject,  and 
that  his  Honour  had  stated,  that  the  practice  waa  so 
settled  by  Lord  Eldon^  after  consultation  with  one  of  the 
Lords  Chief  Justices. 


May  17. 
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1827.  ,     . 


Mayii.  CLARKE  V.  FAUX. 

Oct.  30. 

In  an  agree-     .  JOHN  KENT  having  been  declared  a  bankrupt  in 

ment  for  the  February  1819,  EagU  WiUett  and  two  other  persons 

purchase  of  an  "^      .  ^,  .  ,     -«  j    • 

estate,  the        were  chosen  assignees  of  his  estate  and  efiects ;  and  tbey» 

^ulatcdto*'*'  ^°  ^^  ^^^  of^prilj  put  up  to  sale  by  auction  a  dwell- 
the  residue  of  ing-house  and  appurtenances,  which  had  been  part  of 
money'on^  his  property.  By  the  conditions  of  sale,  the  purchaser 
day  specified,  was  to  pay  a  deposit  of  10  per  cent,  on  the  purchase- 
vendor's  mak-  money,  and  to  sign  an  agreement  to  pay  the  remainder 
ine  a  good        on  the  24th  of  June^  on  having  a  good  tide  made  to 

otherwise,  if  him.  Willett,  the  assignee,  employed  an  agent  to  bid 
such  title         f^^  jjj^j  jj^  ^jjg  gjjg^  j^jjj  became  the  purchaser;  and, 

then  complet-  soon  after,  he  took  possession  of  the  property. 

edyUponhisex* 

ecutingabond 

to  complete  On  the  1st  of  May  1819,  WtUeit  entered  into  a  con- 

and  to  convey  ^^^  ^^^  ^^^  ^^^  ^^  ^^^  estate  to  Clarke^  the  Plaintiff,  for 
^^^**th"*  ^^®  sum  of  900/.:  300/.,  part  of  the  purchase-money, 
same  could  be  was  paid  down ;  in  consideration  of  which,  and  of  600/. 

S°vlnl?r'b  ^  ^  P^^^  ^y  *®  Plaintiff  at  the  time  specified  in  the 
bound  to  shew  conditions  of  the  previous  sale,  (at  which,  it  was  stated, 
Snttag^  that  Willett  had  purchased  the  property).  Eagle  WitteU 
title  is  shewn,   agreed  to  convey  or  surrender  the  premises  to  the 

.thoi^he  had  Plaintiff  conformably  to  such  conditions  of  sale, 
enteredinto 

possession,  i«  ^       ,  j       ^  i    . 

not  bound  to        On  the  same  day  Clarke  entered  mto  possession. 

^seHmonev     ^^^   ^^   ^^    h^en    put    hto    possession,   a  dispute 

arose  respecting  some  articles  on  the  premises,  which 
had  belonged  to  the  bankrupt.  But  at  length,  on  the 
5th  of  June  1819,  an  agreement  was  entered  into  be- 
tween the  Plaintiff  and  Willett^  in  which  it  was  stipu- 
lated, that  the  Plaintiff  should  pay  the  assignees  a 
certain  sum    for  the  property  in    dispute:    and  the 

Plaintiff 
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Plainti£Fftirther  agreed  <<  to  pay  to  WtlleU  on  the  25th  18J27. 
of  December  then  next,  the  sum  of  600/.,  the  residue  of 
the  purchaae-money  for  the  estate,  together  with  the 
legal  interest  thereon  from  the  date  therein  mentioned, 
upon  Eagle  WiUeU  making  a  good  title  to  the  pre- 
mises ;  or,  otherwise,  if  such  title  should  not  be  then 
completed,  upon  Eagle  WiUett  executing  at  his  own 
expense  a  bond  to  complete  such  title,  and  to  convey 
the  estate  as  soon  as  the  same  could  be  completed." 
The  Plaintiff  refused  to  pay  the  money  at  the  appointed 
time,  not  having  been  satisfied  that  WiUett  could  make 
a  good  title  to  the  property*  WiUett  brought  an  action 
on  the  agreement  of  the  5th  of  June^  and  obtained  a 
verdict  for  690/.  Shortly  afterwards  he  became  a  bank- 
rupt, and  the  Defendants  were  his  assignees. 

It  was  stated  that  neither  WiUett  nor  his  assignees 
could  make  a  good  title. 

The  bill  prayed,  among  other  things,  that  it  might  be 
referred  to  the  Master,  to  inquire  whether  WiUett  or  his 
assignees  could  make  a  good  title  to  the  premises;  and 
in  case  such  title  could  be  made,  that  the  agreement 
jnight  be  specifically  performed  :  but  if  a  title  could  not 
be  made,  that  the  contracts  might  be  delivered  up  to  be 
cancelled ;  that  the  Defendants  might  be  ordered  to 
repay  to  the  Plaintiff  the  300/.  with  interest,  and  that 
he  might  be  declared  to  have  a  lien  on  the  premises  to 
that  amount,  (he  offering  on  his  part  to  deliver  up  pos- 
session of  the  premises,  and  to  allow  a  proper  compen- 
sation for  his  occupation  thereof  since  the  Istofilfoy 
1819);  and  that  the  Defendants  might  be  restrained 
from  further  proceeding  in  the  action  brought  upon  the 
agreement. 

The  Defendants  by  their  answer  stated,  that  WiUett 

had  executed  and  tendered  to  Clarke  a  bond  in  the  penal 

Vol,.  HI.  Y  sum 
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1827.  ^  sum  of  1200/.,  conditioned  to  be  void,  if  he,  <<  WiOeUy 
his  heirs,  See.  as  soon  as  the  same  can  be  completed, 
and  without  any  unnecessary  delay,  shall  make  and  de- 
duce a  good  title  to  the  premises,  and  convey  them  to 
Clarke  and  his  heirs." 

An  injunction  had  been  granted,  upon  payment  of  the 
amount  of  the  verdict  into  court. 

Upon  the  hearing  of  the  cause^  Sir  John  Leachy  Vice- 
Chancellor,  ordered,  that  it  should  be  referred  to  the 
Master,  to  inquire  whether  a  good  title  could  be  made 
to  the  property. 

From  that  decree  the  Defendants  appealed. 

Mr.  Sugden  and  Mr.  Andrews^  in  support  of  the 
appeal,  contended,  that,  according  to  the  true  con- 
struction of  the  second  agreement,  the  Plaintiff  was 
bound  to  take  the  property,  whether  a  good  title  could 
be  shewn  or  not  He  had  undertaken  to  pay  the 
residue  of  the  purchase-money  on  the  25th  of  December 
1819  3  and  the  stipulation  was,  that,  if  the  title  could 
not  be  completed  on  that  day,  he  was  to  rely  on  the 
vendor's  bond.  The  bankruptcy,  which  had  occurred 
subsequentl}',  did  not  alter  the  rights  of  the  parties* 

Mr.  Heald  and  Mr.  Bickersieth,  conird. 

It  is  absurd  to  construe  this  agreement  as  a  contract  to 
purchase  an  estate  without  a  title.  The  intention  of  the 
parties  was,  that  a  good  title  should  be  shewn ;  otherwise, 
why  stipulate  for  a  bond,  by  which  the  vendor  was  to  enter 
into  a  special  obligation  to  complete  the  title  ?  How  can 
a  title  be  completed,  if  the  vendor  cannot  make  a  good 
title?  Without  a  particul^  stipulation,  the  vendor  would 
not  be  entitled  to  receive  his  money,  till  the  conveyance 
was  made :  and  the  purpose  of  this  agreement  was,  that 

he 
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he  should  be  paid  on  the  25 th  of  December^  though  the   '    1827* 

conveyance  was  not  then  made;  subject,  however,  always 

to  his  shewing  that  he  was  in  a  condition  to  make  a 

title.     The  purchaser  was  to  trust  to  the  bond,  not  as  a 

substitution  for  the  dtle,  but  as  a  means,  after  the  vendor 

had  shewn  that  he  could  make  b  title,  of  compeUing  him 

to  exert  diligence  in  its  formal  completion. 


The  Lord  Chancellor.  Od.  sa 

In  this  case  the  argument  turned  upon  the  con- 
struction of  the  agreement  of  the  5th  of  June  1819.  It 
was  contended  that  the  residue  of  the  purchase-money 
was  to  be  paid  at  the  time  specified,  without  regard  to 
the  question,  whether  or  not  Willett  or  his  assignees 
could  eventually  make  a  good  title  to  the  premises ;  that 
this  was  the  meaning  of  the  parties,  and  the  true  inter- 
pretation of  the  agreement  I  think,  however,  that  the 
agreement  is  not  to  be  so  construed.  I  conceive  the 
meaning  of  the  parties  as  collected  from  the  terms  of 
the  contract,  to  have  been,  that  the  money  was  to  be 
paid  on  the  day  named,  although  the  title  might  not 
then  be  completed ;  but  subject  always  to  this  condition, 
that  the  vendor  had  the  power  to  complete  it ;  and  that 
it  was  not  intended  that  it  should  be  paid,  if  the  vendor 
did  not  possess  such  power.  The  stipulation  as  to  the 
bond  was  merely  intended  to  guard,  upon  the  money 
being  paid,  against  supineness  and  delay  in  doing  that 
which.  It  was  assumed,  the  vendor  had  the  means  of 
doing,  and  which,  by  the  agreement,  I  conceive,  he 
engaged  to  do,  viz.  to  make  a  good  title  to  the  estate. 
I  think,  therefore,  that  the  question  as  to  the  title  was 
properly  referred  to  the  Master. 

Decree  a£Brthed. 


Y  2 
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May  7. 12.  HINDMARSH  v.  SOUTHGATE. 

■ 

If  letters  of  riiHIS  was  a  suit  by  creditors  for  the  administration  of 
be'miitS  to"  ^®  assets  of  Richard  Abbott^  .who  died  intestate  in 

an  infan^  un-    February  1816. 
der  which  he  . 

receives  and 

disposes  of  The  bUl  alleged  that  Mary  Ann  Abbott,  the  widow  of 

assets  of  the  ^  ^  f  ' 

intestate,  an      the  intestate,  at  the  suggestion  and  by  the  procurement 

not^fa«  direct-  ^^  •^^'*  SouthgaiCj  her  father,  obtained  letters  of  ad- 
ed  in  respect  ministration  to  her  husband's  estate;  that  John  South- 
during  his  m-  S^^f  ^^  ^^^  name,  and  under  colour  of  the  letters  of 
fancy.  administration,  carried  on  the  business    of  a  tayem- 

keepef  in  premises  which  the  intestate  was  in  possession 
of  at  the  time  of  his  death,  and  collected  a  great  pait  of 
his  personal  estate  i  that  the  widow  and  her  father  dis- 
posed of  the  stock  in  trade  of  the  deceased,  and  of  the 
lease  of  the  premises,  and  had  applied  the  proceeds  to 
their  own  use;  that  the  Plaintiffs  had  brought  actions  to 
recover  the  amount  of  debts  due  to  them  from  the 
testator,  and  had  obtained  verdicts ;  that  John  Southgate 
then  procured  the  letters  of  administration,  which  had 
'been  granted  to  Mary  Ann  Abbott,  to  be  recalled,  on 
the  ground  that  she  was  an  infant ;  and  that  he  had  him* 
self  obtained  letters  of  administration  to  Richard  Abbott 
during  her  minority.  The  prayer  was,  that  John  South- 
gate  might  account  for  the  assets  which  he  had  received 
as  well  before  as  after  he  had  taken  out  administration ; 
and  that  he  might  be  charged,  as  in  the  nature  of  an 
executor  de  son  tort,  with  such  parts  of  the  intestate's 
assets  as  he,  or  any  person  by  his  order  or  procurement, 
had  received,  before  he  was  clothed  with  the  character 
of  personal  representative. 

Mary 
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Mary  Ann  Abbott^  by  her  answer,  stated  that  she  was        18S7« 
still  an  infant,  and  submitted  her  t\A\a  to  the  Court        ,^"   - 

^  HiNOMABSB 

9. 

John  SoidhgatCf  by  his  answer,  asserted,  that  it  was  Soutboate. 
not  at  his  suggestion,  or  by  his  procurement,  that  Mary 
Ann  Atbott  had  taken  out  letters  of  administraUon  to 
her  husband,  and  interfered  with  the  assets,  but  at  the 
request  of  trustees,  who  had  been  appointed,  at  a  meeting 
of  the  creditors,  to  superintend  the  management  of  the 
affiiirs  of  the  intestate ;  and  that,  when  the  letters  of  ^d- 
ministratioq  granted  to  her  were  recalled,  he  himself 
took  out  administration,  as  being  a  creditor  of  the 
intestate  to  a  large  amount  He  had  been  one  of  the 
sureties  in  the  bond  for  his  daughter's  due  admi- 
nistration. 

Pending  the  suit,  Mary  Ann  Abbott^  having  attained 
her  full  age,  procured  letters  of  administration  to  the 

■ 

estate  of  Richard  Abbott  to  be  granted  to  her,  and  inter- 
married with  Metten  A  supplemental  bill  was  filed, 
praying  an  account  against  her. 

On  the  18th  of  November  1822,  the  Vice-Chancellor 
made  a  decree,  directing  **  an  account  of  the  personal 
estate  of  Richard  Abbott  come  to  the  hands  of  Mary 
Ann  Abbott  before  her  marriage  with  Metier  or  since 
such  marriage,  or  by  any  other  person  or  persons  by 
their  or  either  of  their  order,  or  for  their  or  either  of 
their  use ;  and  in  taking  such  account  the  Master  was  to 
distinguish  what  was  possessed  by  her  or  by  her  order, 
or  for  her  use,  before  she  attained  twenty-one,  and  what 
had  been  so  possessed  since  that  time."  An  account 
was  also  directed  of  the  personal  estate  possessed  by 
John  SouthgatCf  or  any  person  or  persons,  &c„  and  of  the 
application  thereof,  with  liberty  to  the  Master  to  state 
special  circumstances. 

Y  S  The 
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1827.  The  Defendants  appealed,  insisting  that  the  Court 

1.     '  '  ought  not  to  have  directed  any  account  as  to  the  pay- 

V.  ments,  receipts,  or  other  acts  of  Maty  Jnn  Abbott  daring 

SooTKGATK.  fcer  infiincy. 

1886.  The  cause  was  argued  before  Lord  Etdon,  by  Mr. 

^^'  ^*'      Heald  and  Mr.  Wray  for  the  Appellants,  and  by  Mr. 

I8f7.        Hart  and  Mr.  Boupell  in  support  of  the  decree:  and 

Mmf.        aflerwards  before  Lord  Ijfndhurst^  by  Mr.  Heald  and 

Mr.  Wray  on  the  one  side,  and  Mr.  Pepys  and  Mr. 

Eoupell  on  the  other. 

It  was  contended,  in  support  of  the  appeal,  that,  as 
an  infant  could  not  be  lawfully  clothed  with  the  character 
of  administrator,  no  account  could  be*  directed  against 
an  infant  in  respect  of  assets  received  by  him  during  his 
infancy,  under  the  improper  assumption  of  the  character 
of  administrator ;  and  the  cases,  referred  to  in  Bacoris 
Abridgement — Executors  and  Administrators^  A.  7-  B.  1., 
—  were  cited.  The  account,  therefore,  against  J(An 
Southgate,  ought  to  commence  only  from  the  time  when 
he  obtained  administration  durante  minoritate  g  and 
against  Mary  Ann  Abbott f  from  the  date  of  the  adminis- 
tration granted  to  her  aiter  she  had  attained  twenty-one. 

On  the  other  hand,  it  was  said,  that  to  direct  a  partial 
account  of  assets  would  be  an  anomalous  proceeding. 
It  was  clear  that  the  Defendants  had  interfered  with  and 
disposed  of  assets,  before  the  date  of  the  administration 
durante  minoritate :  ought  there  not,  therefore,  to  be  an 
inquiry  concerning  the  assets  generally,  which  had  been 
received  by  them,  or  by  any  person  for  their  use  ?  Mary 
Ann  Abbott f  during  herin&ncy,  might  have  sold  part  of 
the  assets,  and  purchased  other  property,  which  she 
might  have  sold  again ;  and  she  might  not  have  received 
the  price,  till  after  she  attained  twentyH>ne.   Would  she 

not 
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not  be  accountable  for  the  money  so  received  ?    But,  in       1827. 
feet,  the  decree  did  not  dedare  to  what  extent  either    ^     - 
she  or  Soutkgate  was  to  be  charged :  it  merdy  directed   ^      v. 
inquiries,  in  order  to  ascertain  what  part  of  the  assets 
had  been  received  by  them  respectively ;  and  upon  the 
report,  every  question  as  to  their  liabilities  in  respect  of 
their  receipts  would  be  determined.     Such  was  the  view 
which  the  Vice-Chancellor  took  of  the  case**     Even  if 
the  creditors  should  be  unable  to  obtain  a  decree  for 
payment  against  Maty  Ann  Abbott  in  regard  of  sums 
received  as  administratrix  during  her  infancy,  th^  may 
not  be  without  remedy  against  her  sureties. 


The  order  made  on  the  appeal  was  as  follows :  — 

^*  His  Lordship  doth  order  that  so  much  of  the  bill  as 
seeks  to  have  an  account  taken  of  the  personal  estate  of 
Rzc/iard  Abbott  prior  to  the-  time  when  John  Southgate 
became  the  personal  representative  of  the  said  Richard 
Abbotty  during  the  minority  of  Mary  Ann  Abbott^  do 
stand  dismissed ;  and  doth  therefore  order  that  the 
decree  be  varied,  by  directing  the  Master  to  take  an 
account  of  the  personal  estate  of  the  intestate  come 
to  the  hands  of  John  Southgate^  or  of  any  other  person 
or  persons  by  his  order,  or  for  his  use,  since  he  became 
the  personal  representative  of  the  intestate  under  and 
by  virtue  of  the  letters  of  administration  durante  miwy' 
ritate  of  Mary  Ann  Abbott^  instead  of  taking  the  account 
of  the  personal  estate  of  the  intestate  against  the  said  De- 
fendant, as  directed  by  the  decree.  And  it  is  ordered 
that  the  said  decree  be  also  varied,  by  directing  that  the 

Master 

*  From  a  note  taken  by  the  Honor  stated  that,  in  his  opinion, 

reporter,  of  what  was  said  by  the  the  infant  could  not  be  charged 

Vice-Chancellor,  at  the  hearing  in  respect  of  her  receipts '  during 

of  the  cause,  it  appears,  that  his  her  minority. 

Y  4 
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Master  do  take  an  account  of  the  personal  estate  of  the 
intestate  come  to  the  hands  of  the  said  Defendant,  JUiorry 
Jnn  Abbott^  (now  Mary  Ann  Meller)  or  of  any  other 
person  or  persons  by  her  order,  or  for  her  use,  since  the 
second  letters  of  administration  were  granted  to  her, 
after  she  attained  the  age  of  twenty-one  years,  instead 
of  taking  an  account  of  the  personal  estate  of  the  in- 
testate against  her  as  directed  by  the  decree :  and  with 
the  aforesaid  variations,  it  is  ordered  that  the  decree  be 
a£Srmed,'*  &c. 

Reg.  Lib.  1826.  A  1679; 


May  14. 16. 


ATTORNEY-GENERAL  v.  MILL. 


A  Scotchman,  T\AVID  MILL^  the  testator,  was  a  native  of  Montrose. 

i^^EnaiM  Having  acquired    a  considerable  fortune  in   the 

form,  made  in  jppes^  Indies,  he  returned  to  Scotland  about  the  year 

the  residue  of  1786,  and  took  up  his  abode  in  his  native  town.     In 

hu  personal  1791  he  made  a  journey  to  London,  in  order  to  transact 
estate  to  tnis-  '  j  j  -» 

teesy  of  whom  some  business ;  and,  being  attacked  by  a  sudden  illness, 
STwilJ^i^'*^  he  there  made  his  will,  dated  the  5th  of  December, 
sident  in  Scot'  whereby  he  gave  and  bequeathed  his  estate  or  plantation, 
tra^ tolay  situate  in  the  island  of  CariacoUj  with  the  lands,  slaves, 
out  the  same  hereditaments,  and  appurtenances  thereto  belonging, 
chase  of  lands,  (subject  to  an  annuity  or  rent-charge  of  800/.  therein- 
*^V^ta  ^^  i     ^^'^  mentioned,)  ahd  all  other  his  estates  and  eflects, 

fee  simple,  for  both  real  *  and  personal,  not  thereinafter,  or  by  any 
the  intent  ex-  j.  ., 

pressed  in  an  codicil 

instrument  of  even  date  with  his  will;  and  b^  that  instrument,  he  directed  the 
trustees  of  his  will  to  pay  the  rents  annually  to  certain  other  trustees,  who  at  all 
times  were  to  be  persons  residing  within  twenty  miles  of  Mbntrosc,  to  be  by  them 
applied  to  the  rehef  of  indigent  ladies  in  Montrose,  or  within  twenty  miles  of  that 
town :  Held,  that  the  bequest  was  void  under  the  mortmain  act. 

*  It  was  stated  at  the  bar,  that    of  his  will,  any   real  estate  in 
the  testator  had  not,  at  the  date    Engfand, 
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oodicO  thereto,  specifically  bequeathed,  unyto  his  cousia 
Jamez  MilU  of  CamberaoeU,  in  the  county  of  Suny^  Esq., 
his  brother,  George  Mill,  of  Montrose,  in  North  Britain, 
and  his  cousin,  Hercules  Mill,  of  the  same  place,  Esq., 
and  Doctor  Patrick  Bartlett,  of  Cariacou,  and  the  sur- 
vivor or  survivors  of  them,  his  heirs,  executors,  adminis- 
trators, or  assigns,  uppn  trust,  out  of  his  personal  estate, 
to  pay  his  debts,  funeral  expenses,  legacies,  and  certain 
annuities,  and  to  apply  a  perpetual  yearly  rent-charge 
of  SOOiL,  to  be  issuing  out  of  his  plantation  in  the  island 
of  Cariacou,  in  such  manner  as  to  them  should  appear 
best  calculated  to  meliorate  the  situation  of  the  slaves 
which  should  from  time  to  time  be  upon  that  estate. 


18£7. 

AtTOBN£T« 

General 
Mill. 


The  testator  then  proceeded  to  dispose  of  the  residue  of 
his  real  and  personal  property  in  the  following  words :  — 
**  As  for  all  the  rest,  residue,  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever, — subject  and  charged  and  charge- 
able as  aforesaid,  and  also  subject  to  any  legacies  which 
I  may  give  by  any  codicil  to  this  my  last  will,  and  also 
subject  to  all  such  costs,  charges,  and  expenses  as  my 
said  trustees  and  executors,  hereinafter  named,  should 
bear,  pay,  sustain,  or  be  put  unto,  in  or  about  the  exe- 
cution of  the  trusts  hereby  in  them  reposed, — I  give,  de- 
vise, and  bequeath  the  same,  and  every  part  thereof,  unu> 
the  said  James  Mill,  George  Mill,  Hercules  MiU,  and 
Patrick  Bartlett,  upon  trust,  tliat  they  my  said  trustees, 
and  the  survivors  and  survivor  of  them,  and  the  heirs,  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  do 
and  shall,  as  soon  as  conveniently  may  be,  invest  such  part 
of  my  said  ^tate  as  shall  not  then  consist  of  real  estate, 
in  the  purchase  of  lands  or  rents  of  inheritance  in  fee- 
simple,  which  purchase  or  purchases  shall  be  made  in 
the  names  of  'the  said  trustees,  or  the  survivors  or 
survivor  of  them,  and  by  them,  in  due  and  legal  form, 

conveyed 
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1827.       conveyed  from,  time  to  time,  together  with  sach  part  or 

*  -  T  parts  of  my  real  estate  as  may  then  happen  not  to  be 

GiNEBAL     sold  or  disposcfd  of  Cot  the  purposes  aforesaid,  to  other 

«/*  trustees  and  their  heirs,  so  as  at  all  times  hereafter  to 

Mill.  ' 

support  and  preserve  a  perpetual  succession  in  the  lands 
and  rents  so  to  be  purchased,  and  such  parts  of  my  real 
estate  as  may  not  have  been  sold  or  disposed  of,  for  the 
intent  and  purpose  mentioned,  contained,  and  expressed 
in  a  certain  instrument  or  writing  by  me  executed, 
bearing  even  date  herewith."  He  appointed  the  said 
James  Mill^  George  Mill^  Hercules  Millj  and  Patrick 
Bartlettj  his  executors. 

The  instrument,  referred  to  by  the  will,  was  a  deed 
poll,  dated  the  5th  of  December  1791,  and  attested  by 
two  witnesses,  in  which  the  testator,  after  describing 
himself  as  formerly  of  the  island  of  Cariacau  but  then 
residing  in  the  parish  of  Mary^le-bone^  in  the  county  of 
Middlesex^  and  reciting  that  he  had  often  observed  with 
regret  the  destitute  situation  in  which  the  daughters  of 
many  gendemen  in  the  neighbourhood  of  Montrose  had 
been  left  at  the  death  of  their  fathers,  declared,  **  that 
the  gift,  devise,  and  bequest  of  all  the  rest,  residue,  and 
remainder  of  my  said  estate  and  effects  to  the  said  James 
Mill,  George  Mill,  Hercules  Mill,  and  Patrick  Bartlett, 
and  the  survivors  or  survivor  of  them,  and  the  heirs, 
executors,  administrators,  and  assigns  of  such  survivor, 
was  so  made  and  given  them,  upon  trust,  that  they,  and 
the  survivors  or  survivor  of  them,  and  the  heirsi  ex- 
ecutors, administrators,  and  assigns  of  such  survivor, 
do  and  shall,  yearly,  and  every  year  for  ever,  pay  the 
yearly  rents  of  my  said  estates  into  the  hands  of  the 
following  persons,'  their  heirs  and  successors,  (that  is  to 
say)  the  two  persons  who  for  the  time  being  shall  be  my 
nearest  of  kin,  and  residing  within  twenty  miles  of  the 
town  of  Montrose  s  the  said  James  MiU  and  his  heirs, 

when 
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when  residing  within  the  said  distance;  Sit  Alexander  1827* 
Samsay^  of  Balmain^  Baronet,  and  Sir  David  Carnegie^  !!  -  '  ' 
and  their  heirs,  when  he  or  they  shall  reside  within  the  Gbmc&al 
said  distance ;  and  to  the  magistrates  of  Montrose  for  the 
time  being ;  it  being  my  desire  and  intention,  that  neither 
of  my  said  trustees,  or  their  heirs,  assigns,  or  successors, 
shall  act  in  execution  of  the  trusts  hereinafter  mentioned, 
but  such  as  shall  reside  and  live  within  twenty  miles  of 
the  town  o£  Montrose  aforesaid,  to  be,  by  the  said  trustees, 
their  heirs  and  successors,  applied"  in  the  manner  therein 
mentioned,  towards  the  relief  and  comfort  of  indigent 
ladies  residing  in  Montrose^  or  within  twenty  miles  of 
Montrose.  **  And  for  the  more  effectually  carrying  into 
execution,''  continued  the  testator,  **  the  several  trusts 
hereinbefore  mentioned,  and  for  establishing  a  method 
whereby  the  same  may  be  from  time  to  time  kept  on 
foot,  for  the  more  regular  and  sure  payment  and 
distribution  of  the  several  annual  sums  and  charitable 
donations  to  the  respective  decription  of  persons  before 
pointed  out  and  mentioned  as  the  proper  objects  of  a 
bountiful  assistance,  I  do  hereby  empower,  authorise,  * 
and  direct,  that,  when  any  of  my  said  trustees  shall 
die,  or  discontinue  to  live  and  reside  within  twenty  miles 
of  Montrose  aforesaid,  or  be  desirous  of  not  acting  in 
or  relinquishing  his  trust,  it  shall  and  may  be  lawful 
for  the  real  surviving  acting  trustees,  or  a  majority  of 
them,  from  time  to  time  to  elect  and  choose  one  or  more 
person  or  persons  to  act  and  be  joined  with  them  in  the 
execution  of  the  trust  aforesaid,  in  the  room  or  stead  of 
him  or  them  so  dying,  or  becoming  non-resident,  or 
resigning  as  aforesaid ;  and  to  make  and  invest  him  or 
them  with  a  full  power,  authority,  and  direction,  as  if 
he  or  they  were  hereby  particularly  named  or  appointed. 
And  in  case  it  shall  at  any  time  hereafter  happen  that 
the  number  of  voices  shall  be  equal  in  any  matter  or. 
subject  relative  to  the  execution  of  the  trusts  hereby 

created. 
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Mill. 


created^  I  do  hereby  declare,  that  the  trustee,  who  shall 
be  nearest  of  kin  to  me,  shall,  upon  all  such  occasions, 
have  the  casting  vote;  and  if  there  shall  be  no  such 
next  of  kin  to  me  a  trustee  at  the  time,  then  the  eldest 
or  senior  trustee  shall  have  the  casting  vote.-  And  I 
do  hereby  particularly  recommend  to  my  said  trustees, 
and  the  survivor,  or  survivors  of  them,  their  heirs, 
assigns,  and  successors  as  aforesaid,  whenever  any  va- 
cancy shall  happen  as  aforesaid,  to  elect  some  of  my 
next  of  kin  as  trustees  of  this  bounty,  besides  the  two 
nearest  of  kin  who  may  then  happen  to  be  trustees,  if 
any  can  be  found  resident  within  twenty  miles  of  Mon^ 
trose  aforesaid,  and  shall  be  adjudged  by  the  majority 
of  my  said  trustees  to  be  fit  and  proper  persons  to  act 
in.  the  execution  of  the  several  trusts  aforesaid." 


The  testator  afterwards  took  up  his  residence  in  Baihj 
and  made  several  codicils  to  his  will  By  the  first 
of  these  codicils,  dated  ia  July  1799,  he  appointed  his 
brother,  John  Mill^  of  Fearn,  in  the  county  of  Angus^ 
a  joint  executor  with  James  Millf  George  Millf  Hercules 
Millf  and  Patrick  Bartlett :  and  he  nominated  the  said 
John  Mill^  his  heirs  and  successors,  joint  trustees  under 
the  deed  with  Janies  Mill,  George  Millf  and  Hercules  Millf 
and  Patrick  Bartlett^^  and  the  said  Sir  Alexander  Ramsay 
and  Sir  David  Carnegie^  thereby  giving  and  granting  unto 
him,  and  his  heirs  and  successors,  full  power  and  autho- 
rity to  act  under  the  same  as  fully  and  effectually,  to  all 
intents  and  purposes,  and  in  all  respects,  as  they  the  said 
James  MUl,  George  Mill^  Hercules  Mill,  and  Patrick 
Bartlett^  and  the  said  Sir  Alexander  Ramsay  and  Sir 
David  CamegiCf  could  or  might  do. 

In 

*  The  codicil  was  so  stated  in    the  deed,  were  trustees  under  the 
the  briefe.  .  Some  of  the  persons    will,  and  not  under  the  deed, 
here  referred  to  as  trustees  under 
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In  September  1800,  he  made  a  second  codicil,  by  which, 
-r  After  reciting  that  he  had  bequeathed  his  plantation  in 
CariacoUf  subject  to  the  rent-charge  of  800/.,  and  all  other 
his  estate  and  effects,  both  real  and  personal,  upon  trust, 
out  of  the  rents,  issues,  and  profits  of  his  real  estates, 
or  by  sale  thereof,  to  pay  his  debts,  funeral  charges, 
l^acies,  and  certain  annuities,  —  he  revoked  and  made 
void  the  said  devise  and  bequest.  He  then  directed,  that 
his  debts,  funeral  expenses,  legacies,  and  the  general 
annuities  given  by  his  will,  should  be  paid  out  of  his  per- 
sonal property ;  and  he  bequeathed  the  estate  or  plantation 
in  Cariacou  unto  George  Millf  John  MiU^  and  George 
Gavin  Browne,  their  heirs  and  assigns,  in  equal  shares, 
subject  to  the  payment  of  the  annuity  of  800/.  per  annum. 


1827. 


Attoenet- 

GtHWKUL 

V, 

Mill. 


By  a  third  codicil,  dated  in  June  1802,  the  testator, 
after  mentioning  the  death  of  George  Mill,  devised  the 
plantation  in  Cariacou  to  John  Mill  and  George  Gavin 
Browne^  and  their  heirs,  in  equal  moieties;  **  and,"  con- 
tinued the  testator,  **  as  to  all  the  rest,  residue,  and  re- 
mainder of  my  monies,  and  securities  for  money,  stock  in 
the  public  or  government  funds,  mortgages,  and  estates 
in  mortgage,  and  other  securities  for  money,  effects,  and 
premises  whatsoever,  not  before  given  and  bequeathed 
by  my  said  will  ai\d  codicils,  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  my  said  brother  John 
Millj  and  the  said  George  Gavin  Browne^  their  exe- 
cutors, administrators,  and  assigns,  to  be  equally  divided 
between  them,  share  and  share  alike."  He  appointed 
his  brother  John  Mill,  and  George  Gavin  Browne^ 
executors  of  his  will  and  codicils,  and  confirmed  the 
appointment  in  his  will  of  James  Mill,  Hercules  Mill^ 
and  Patrick  Bartlett  to  be  trustees  thereof. 


A  fourth  codicil,  dated  in  March  1803,  gaye  some 
small  legacies. 

The 
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1827.  The  testator  died  in  December  1804.    John  MiU  and 

1      '  George  Gavin  Browne  proved  his  will  and  codicils. 

Genbral 
1^^  In  1806}  Braame  filed  a  bill  in  the  Court  of  Chancery 

against  John  MiUj  Patrick  Barilett^  and  the  AUomey^ 
General^  insisting  that  the  devises  and  beqaests  of  the 
rent-charge  on  the  plantation  in  CariacoUf  for  the 
amelioration  of  the  condition  of  the  slaves,  and  of  the 
residue  of  the  real  and  personal  estate  for  the  purposes 
expressed  in  the  deed  of  the  5th  of  December  1791,  were 
void,  ai^d  that  he  and  John  MiU  were  entitled  to  the 
residue  under  the  subsequent  testamentary  instruments; 
and  praying,  among  other  things,  declarations  to  that 
effect. 

*  In  1808,  a  decree  was  pronounced  at  the  Rolls,  di- 
recting the  usual  accounts  of  the  personal  estate  to  be 
taken;  and,  on  the  13th  of  June  1809,  a  decree  was 
made  on  further  directions,  which,  without  alluding  to  the 
charitable  bequests,  or  containing  any  declaration  as  to 
their  validity,  provided  for  the  payment  of  the  testator's 
debts  and  legacies  and  of  the  general  annuities  which  he 
had  bequeathed,  and  directed  one  moiety  of  the  residue 
to  be  transferred  to  George  Gavin  Brarnne^  and  the  other 
moiety  to  John  MiU. 

During  these  proceedings,  no  notice  of  the  purport 
of  the  will,  or  of  the  deed  of  even  date  with  it,  had 
been  given  to  any  person  interested  in  the  establish- 
ment of  the  charity ;  and  it  did  not  appear  that  there 
had  been,  at  either  of  the  hearings,  any  argument  or 
discussion  as  to  the  validity  or  invalidity  of  the  be- 
quest for  the  relief  of  indigent  ladies  in  Montrose  and 
the  neighbourhood.  At  length,  the  magistrates  of 
Montrose  were  informed  of  the  contents  of  the  will 
and  deed;   and,   in  1823,   the  Attorney-General,  on 

their 
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their  relation,  filed  m  information,  praying,   that  it       1827. 
might  be  declared,   that,  under  the  direction   to  lay     1.    ~  -   '  ' 
oot  the  residue  of  the  personal  estate  of  the  testator      GENsaAL 
David  Mittf  in  the  purchase  of  lands  or  rents  of  inherit-        w^' 
ance,  for  charitable  purposes  to  be  executed  in  Scotland^ 
as  expressed  in  the  deed  of  1791,  the  trustees  for  the 
time  being  were  authorised  and  empowered,  or  had  the 
option,  to  purchase,  for  these  purposes,  lands  or  rents  of 
inheritance  in  fee-simple  in  Scotland^  and  that  directions 
might  be  given  for  applying  the  residue  of  the  personal 
estate  in  making  such  purchases. 

To  this  information  Browne  filed  a  general  demurrer, 
with  a  view  of  insisting  that  the  decree  on  further 
directions  was  a  bar  to  the  present  proceedings.  But 
as  the  information  did  not  state  that  the  Attorney- 
General  had  been  a  party  to  the  prior  suit,  it  was 
found,  when  the  demurrer  came  on  to  be  argued,  that 
the  question  could  not  be  disposed  of  in  that  form ;  and 
it  was  suggested  that  the  more  convenient  mode  of  . 
raising  the  substantial  question  would  be,  that  Browne 
should  withdraw  the  demurrer,  and  put  in  a  plea  of  the 
former  decree,  and  that  the  Attorney-General  should  at 
the  same  time  present  a  petition  of  appeal  against 
that  decree. 

This  course  was  accordingly  adopted :  and,  on  the 
plea  and  petition  of  appeal  against  the  decree  of  1809, 
the  question  was,  whether  the  bequest  of  the  residue  of 
the  personal  estate,  for  the  purposes  expressed  in  the 
deed  of  the  5th  of  December  1791,  was  void  under  the 
9  G.  2.  c.  36. 

Sir  Charles  Wetherell  and  Mr.  Sugden^  in  support  of 
the  bequesL 

The  testator  was  a  Scotchman;  two  of  the  trustees 
named  in  the  will,  and  the  trustee,  John  Milly  appointed 

by 
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1 827.       by  a  codicil,  resided  tn  Scotland ,-  the  objects  of  the 

!      '  charity  are  exclusively  ScoicAg  and  the  most  anxious 

Attobvbt-  I 

OxNSAAL  care  has  been  taken,  that  the  administration  of  the 
y^r  charity  shall  be  conducted  solely  by  persons  residing  in 
Scotland.  Under  these  circumstances,  the  probability  is, 
that  the  testator  meant,  that  the  lands  or  rents  of  in- 
heritance should  be  purchased  in  Scotland  /  at  least  he 
must  have  intended  that  the  trustees  should  have  an 
option  of  making  the  purchases  there.  This  inference  is 
corroborated  by  the  use  of  the  phrase,  **  rents  of  in- 
heritance,"  which  is  more  applicable  tQ  property  in 
Gotland  than  in  England  s  for  fee  &rm  rents  are  the 
only  species  of  English  hereditaments  which  would 
answer  that  description,  and  the  amount  of  the  fund  was 
far  too  considerable  for  such  a  species  of  investment. 
Suppose  the  trustees  had  aaually  laid  out  the  money  in 
the  purchase  of  lands  in  Scotland,  would  this  Court  have 
made  them  answerable  for  a  breach  of  duty,  condemned 
them  for  not  defeating  purposes  for  which  they  were 
expressly  declared  trustees,  and  compelled  them  to 
account  for  the  residue  to  the  residuary  legatees  or 
the  next  of  kin  ?  As  it  is  a  foreign  charity  which  the 
testator  has  here  created,  this  Court  could  not  have 
interfered  with  its  administration*,  nor  settled  a  scheme 
for  the  application  of  the  fund,  nor  regulated  in  any 
degree  the  mode  of  distribution,  or  the  selection  of  the 
individuals  who  were  to  have  the  benefit  of  it  On  what 
pretext,  then,  can  it  be  said,  that  the  property  must  be 
kept  within  the  jurisdiction  of  tliis  Court?  If  the 
trustees,  in  the  execution  of  the  trust  reposed  in  them, 
might  purchase  lands  in  Scotland,  the  bequest  must  be 
sustained.  Oliphant  v.  Hendrie  (a),  Mackintosh  v.  Town- 
send  (A),  Attorney-General  v.  Stewart,  (c)  ' 

Where 

(c)  I  Bro.  a  C.  571.         {bj  16  Ves.  350.         (c)  2  Mer.  145—163. 


•  Emery  v  Bill,  I  Butt. US.    MinH y.  VuUmmy, iiid.n5. 
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Where  a  will  leaves  executors  or  trustees  at  liberty       182?. 
to  execute  a  charitable  gift  in  either  of  two  modes,  and    jy^^^on„„. 
the  trusts  may  be  lawfully  executed  In  one  of  these     Oencsal 
modes,  while,  in  the  other,  it  would  be  defeated  by  the        ||^^ 
statute  of  roortmaio»  the  Court  has  taken,  and  has  held 
that  the  trustees  or  executors  are  bound  to  take,  that 
course  which  will  give  effect  to  the  charity  * ;   and  it 
makes  no  difference,  whether  the  option  between  two 
modes  of  proceeding  is  given  by  express  words,  or  is 
raised  by  a  reasonable  implication  from  the  language 
of  the  will  and  circumstances  appearing  on  the  face 
of  it- 
Mr.  Home  and  Mr.  lA/nch^  cofUrtL 

The  testator  has  appointed  two  sets  of  trustees ;  one 
set,  the  trustees  under  his  will,  in  whom  the  property  b 
to  he  vested;  the  other,  the  trustees  under  the  deed,  who 
are  to  receive  the  rents  from  the  trustees  under  the  will, 
and  to  apply  the  money  in  the  manner  prescribed  by 
that  deed.  This  second  class  of  trustees,  it  is  true,  are 
to  be  persons  resident  in  Scotland;  but  they  are  not  to 
have  any  concern  with  the  investment  of  the  fund  or  any 
estate  in  tlie  lands  or  rents  which  are  to  be  purchased. 
The  appointment  of  two  sets  of  trustees,  —  the  one  to 
have  the  control  of  the  property,  —  the  other,  to  have  the 
distribution  of  the  income  of  that  property  among  the 
objects  of  the  testator's  proposed  bounty,  —  removes  any 
presumption,  that  the  property  was  to  be  laid  out  in 
Scotland^  which  might  have  been  supposed  to  have  been 
afforded  by  the  nature  of  the  purposes  to  which  the 
income  was  to  be  applied ;  and,  on  the  contrary,  as  the 
testator  has  expressly  directed,  that  the  trustees,  who  are 
to  distribute  the  income,  shall  be  persons  resident  in 

Scotland^ 

*  Cwrtii  y.  HnUon,  14  Ye$.  SSI. 

Vol.  III.  Z 
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Attornst- 
Gbneral 

9. 

Mill. 


Mn^U. 


Scotland^  but  has  not  made  a  similar  provision  with 
respect  to  the  trustees  in  whom  the  property  is  to  be 
vestedi  the  fair  inference  is,  that  he  did  not  contemplate 
residence  in  Scotland  as  a  circumstance  in  any  way  con- 
nected with  the  trust  reposed  in  the  latter.  This  is, 
therefore,  simply  the  case  of  a  bequest  to  certain  per- 
sons in  trust  to  purchase  lands,  and  to  pay  over  the 
rents  for  charitable  puq^oses  to  persons  resident  in 
Scotland ;  the  trust  to  purchase  lands  could  be  executed 
only  by  the  purchase  of  lands  in  England  ;  and  the  con- 
sequence is,  that  the  bequest  is  void. 


Mr.  Lynchf  also,  contended  that  the  third  codicil 
voked  the  residuary  bequest  in  the  will,  and  made  a  new 
disposition  of  the  residue. 


The  Lord  Chancellor. 

If  it  was  the  intention  of  the  testator  to  give  the 
trustees  power  to  lay  out  the  residue  of  his  personal 
estate  in  the  purchase  of  lands  either  in  Scotland  or 
Englandf  the  gift  to  charity  will  be  good ;  and  it  is  per- 
fectly clear  that  it  is  not  necessary,  that  the  testator 
should  have  expressed,  in  positive  and  distinct  terms,  that 
the  trustees  were  to  have  that  option.  If  I  could  collect 
from  any  part  of  the  will  that  it  was  his  meaning  or  in 
his  contemplation,  that  his  trustees  should  have  an 
option  of  buying  lands  and  rents  of  inheritance  either 
in  Scotland  or  in  England^  I  should  give  effect  to  his. 
intention. 


As  to  the  argument  against  the  charity,  drawn  from 
the  appointment  of  two  sets  of  trustees,  I  must  ob- 
serve, that  two  sets  of  tinistees  would  have  been  equally 
necessary,  even  if  it  had  been  the  intention  of  the  testator 

that  the  lands  should  be  purchased  in  Scotlandf  un- 

1 
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less  he  had  required  that  the  purchase  should  be  made^        1827. 

not  merely  in  Scotland*  but  within  twenty  miles  of  \     " 

•^  ^  •'  Attorney* 

Montrose.  Genjs&al 


Looking,  however,  at  every  part  of  the  will,  — a  will, 
let  it  be  recollected,  made  in  England,  and  in  the 
English  form,  and  which  says  ^nothing  as  to  the  laying 
out  of  the  money  in  Scotch  purchases^  —  I  do  not  see 
enough  to  induce  me  to  suppose^  that  the  testator  con* 
templated  the  purchase  of  lands  in  Scotland, 


The  plea  was  allowed;  and,  on  the  petition  of  appeal, 
it  was  ordered,  that  the  decree  of  the  ISth  ofjune  1809 
should  be  affirmed. 


MiLI* 


Tiie  Lord  Chancellor  stated,  that,  having  again      Mayi9. 
read  over  the  will,  he  continued  to  be  of  the  opinion 
which  he  had  expressed  before,  and  therefore  the  bequest 
of  the  residue  to  charitable  purposes  was  void. 


Z2 
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MC7. 

BAKER  V.  HANBURY. 

AlegacywM  fp^E  iffill  qf  John  Baiev  coiitWM^  4^  fpU^HV 
given  to  the      X    bemest:  — 

ofanuuried 

woman  durinc       #«  a     ■>  i  ^n    •       i^ 

the  joint  liva  **Ajj|d  m  to  wj  pessonal  estate  flaj  wdl  «i  tbii^ 
hLtaid^  ^d  "^  «Kec»<^ow  do  invesU  the  i^iUD^  of  IO,QW)&  ^^Vipg 
in  case  she  in  the  purchase  of  stock  in  the  public  funds  in  their 
to^^MoT*  ^^^  names,  upon  trust,  to  pay  the  dividends  thereof 
luti^.Mif  «8  the  sane  shall  become  raoevedbloy  'm^  the  proper 
!a^veh^  kawia  off  my  nearest  rehtkni,  the  said  jitm  Mf^ 
to  such  per-  o«  fwtfaarae  her  to  receive  the.  same  finr  her  sole  and 
should  by  will  separate  iiae^  fi»  aod  daring  the  joint  Uvea  of  her^ 

^^?oTa  ^°  *^^  *°^  ^^^  ^^^  husband,  the  said  Giffred  Lamm 
pointment  to  Beed;  which  dividends  shall  not  be  in  the  least  subject 
^  "ezdiuive  ^  ^®  debts,  ooQtroI,  or  enga^menta  of  her  said  hus- 


of  her  hu8-      band ;  and,  in  case  the  said  Ami  Seed  shafl  survive  the 
died  in  the       ^^  Gilfred  Lawson  Reed^  upon  trust  thai  my  s«d  exr 

lifedme  of  her  ecutors  do  forthwith  transfer  the  whole  of  the  stock  that 

nusband  and 

the  testator:    shall  have  been  purchased  with  the  said  10,000Z.  sterling 

Im^ tS^*  and  the  unapplied  dividends  thereof,  to  her  the  said 
Ann  Eeedf  for  her  own  use  absolutely ;  and,  in  case  the 
said  Ann  Reed  shall  depart  this  life  in  the  lifetime  of 
the  said  Gilfred  Lawson  Reed^  upon  trust  to  transfer 
such  stock,  and  pay  the  unapplied  dividends  thereof  to 
such  person  or  persons  for  such  use  or  uses,  and  in  such 
manner  and  form,  as  she  the  said  Ann  Heed  shall,  in  and 
by  her  last  will  and  testament,  or  any  writing  purporting 
to  be  her  last  will  and  testement,  under  her  hand,  not- 
withstanding her  coverture,  order,  direct,  or  appoint^ 
give  or  bequeath  the  same ;  and  in  default  of  such  di- 
rection or  appointment  thereof,  shall  and  do  transfer 
and  dispose  of  the  same,  or  so  much  or  such  part  thereof 
as  shall  not  be  so  appropriated  or  disposed,  and  pay 
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the  unapplied  dividends  thereof,  to  such  person  or  pet^  lftS7. 
ilons  (exclusiyely  of  the  said  Gilfred  Lawsan  Beid);  as 
would  be  entitled  thereto  under  the  statute  of  distribu- 
tions, as  the  next  of  kin  of  her  the  said  Ann  Betdy  if  she 
tbe  said  Ahn  Seed  had  died  possessed  there^  a  Widei# 
And  intestate,"  &c^ 

jhm  Heed  died  in  the  lifeliine  of  the  testator  and  df 
her  fansbandy  leaving  a  daughter,  her  only  ebild.  This 
daughter  had  married  the  plaintiff  Baker  /  and  she,  ill 
emgunction  with  her  husband,  as  being  the  sde  next  of 
kin  of  her  tnolher,  claimed  by  the  preaent  bill  payment 
of  the  legacy  |yf  iO^OOOJ. 

The  question  was,  whether  the  lq;acy  lapsed  by  the 
death  of  Ann  Reed  in  the  testator's  lifetime^  or  went  to 
the  person  or  persons  to  whom  the  money  was  directed 
to  b^  paid,  if  Ann  Beed  liiade  no  appdintmeht. 

The  decree  of  the  Vice-Chancellor  dedarad^  that  the 
legacy  had  lapsed. 


The  pkintifia  appealed. 

Mr.  Shadwelly  in  support  of  the  appeal. 

In  the  event  which  happened,  —  the  death  of  Anti 
Beed  in  her  husband's  lifetime,  —  the  bequest  is  to  her 
finr  lifis,  with  a  power  of  appointment;  remainder,  if  she 
made  no  appm&tmcsit,  to  her  next  of  kin,  exclusive  of 
her  husband.  The  gift  to  the  next  of  kin  ia  distinct 
from  any  interest  given  to  her,  and,  therefore,  cannot 
be  affected  by  her  death.   Perkins  v.  Mickletkwaite*  (a) 

Mr.  Sugden  and  Mr.  Wakefiddj  contrd. 

The  object  of  the  testator  was,  that  Mrs.  Beed  should 

hare  the  whole  beneficial  interest  in  the  10,000/.,  but  so 

as 
(a)  1  P.  Wm.  ns. 

z  s 
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1827.  as  to  exempt  it  from  marital  control.  He  has,  therefore, 
given  it  to  her  separate  use  during  the  joint  lives  of  her 
and  her  husband,  and  if  she  survive  her  husband,  she 
is  to  take  it  absolutely;  if  she  does  not  survive  her 
husband,  she  has  a  general  power  of  appointment  by 
any  writing  in  the  nature  of  a  will ;  and  if  she  makes  no 
appointment,  her  next  of  kin  are  to  be  entitled.  The 
limitation  to  the  next  of  kin  is  a  mere  substitution  for 
the  power  of  appointment  The  next  of  kin  are  put  in 
the  place  of  the  appointees  of  this  lady ;  they  can  take 
only  what  she  might  have  appointed ;  she  could  have 
appointed  nothing,  because  she  died  before  the  testator; 
and  their  claim  must,  therefore,  fail  entirely.  Calthorp  v* 
Gough  (a),  Humberstone  v.  Stanton,  {b) 

Mr.  Shadwellf  in  reply. 

In  Calthorp  v.  Go^gh^  the  legacy  was  given  to  Lady 
Gough  absolutely,  if  she  survived  her  husband :  she  did 
survive  him,  and,  therefore,  if  she  could  not  take  the 
legacy,  no  other  person  could  claim  it;  and,  as  she 
afterwards  died  in  the  testator's  lifetime,  the  bequest 
necessarily  failed.  So,  here,  if  Mrs.  Reed  had  survived 
her  husband,  and  then  had  died  before  the  testator,  the 
legacy  would  have  failed ;  because,  as  she  survived  her 
husband,  no  one,  except  her,  could  have  had  any  title 
under  the  will ;  and  she  could  have  had  no  title,  because 
she  did  not  survive  the  testator.  The  distinction  of  the 
present  case  is,  that,  in  the  events  which  have  happened, 
Mrs.  Reed  had  merely  a  life-interest  in  this  sum  of 
10,000/.,  with  a  limitation  over  to  her  next  of  kin,  sub- 
ject only  to  be  defeated  by  the  exercise  of  her  power  of 
appointment. 


The 

(«)  5  Bro,  C,  C.  395.  n.    4  T.  R.  707.  n.  (b)  iK^B.  W5. 
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The  Lord  Chancellor  was  of  opinion,  that  the 
l^;acy  was  intended  to  be  an  absolute  bequest  to  Mrs. 
JReed^  but  that  it  was  qualified  on  account  of  her  situation 
as  a  married  woman  ;  and  he  referred  to  the  observations 
of  Lord  Alvanlcj/j  in  his  judgment  in  Calthoi-pe  v.  Gough. 
He  held,  therefore,  that  the  legacy  had  lapsed ;  and  he 
affirmed  the  decree  of  the  Vice-Chancellor. 

Reg.  Lib.  1826.  A.  1293. 


1827. 
Baker 

V. 

Hanburt. 
May  19. 


HENVELL  V.  WHITAKER. 

ryiLLIAM  WHITAKER  began  his  will  in  the 
following  words:  —  "  First,  I  will  and  direct  that 
all  my  just  debts  and  funeral  expenses  be  fully  paid  and 
satisfied  by  my  executor  hereinafter  named*''  The 
testator  then  proceeded  to  give  certain  pecuniary  legacies 
and  an  annuity  which  was  to  be  issuing  out  of  a  specified 
larm ;  and  he  concluded  as  follows :  **  All  my  real,  per- 
sonal, and  copyhold  estates  whatsoever  and  wheresoever, 
subject  to  the  above-mentioned  legacies  and  annuity,  I 
give,  devise,  and  bequeath  to  my  nephew  William 
Whitaker^  to  hold  to  him,  his  heirs,  executors,  admini- 
strators, and  assigns ;  and  I  appoint  him  executor  hereof." 

The  question  in  the  cause  was,  whether  the  testator 
had  charged  his  real  estate  with  tlie  payment  of  his 
debts* 

Mr.  ShadtJteUi  for  the  creditors. 

The  introductory  words  shew  that  it  was  the  intention 
of  the  testator  to  create  a  charge  for  the  payment  of  his 
debts,  beyond  the  mere  liability  which  the  law  would  of 
itself  create ;  and  this  direction  that  his  debts  should  be 

Z  4  paid 


Rolls. 
Jfayl4.51. 

'Whereatet* 
tator  directs 
his  just  debts 
and  funeral 
expenses  to  be 
fully  paid  and 
satisfied  bjr  hit 
ezecntor 
thereinafter 
named,  it  is  a 
condition  im- 
posed upon 
the  executor 
to  satis^r  tha 
testators 
debts  and 
funeral  ex- 
penses, as  far 
as  all  the  pro* 
pert^,  which 
ne  deriTes 
under  the 
testamentary 
disposition, 
will  extend, 
whether  real 
or  personal. 


ft44  CASES  IN  CHANCERY. 

1 8^.  paid  win  be  entirely  inoperative,  if  th^  persoiiftlty  atone 

I,   '  "^  ^  be  applicable  to  that  purpose.    He  has  detised  real 

V.  estates  to  his  executor;  and  he  has  ordered  the  executor 

WfliTAXEB.  ^  pj^y  gji  jjjg  jgbts :  must  not  that  direction  be  considered 

as  annexing  a  condition  to  the  deiise,  or  as  creating  a 
charge  on  the  property  so  devised  ?  The  legacies  are 
charged  on  the  real  estate ;  whence  a  fair  presumption 
arises,  that  the  testator  considered  his  real  and  personal 
estate  as  forming  one  fund  for  the  purpose  of  his  wilL 
Looking  at  the  language  which  the  testator  has  used,  it 
is  not  probable  that  he  should  have  intended  to  shew 
greater  &vor  to  his  Iq^atees  than  to  his  creditors. 

Mr.  Sugden  and  Mr.  Roupell^  for  the  devisee 

The  first  direction  of  the  testator  is,  that  his  debts 
should  be  paid  by  his  executor ;  and  as  the  character  of 
executor  has  reference  only  to  the  personalty,  no  in- 
ference can  thence  be  drawn  that  the  intention  was  to 
ebargB  tb»  real  estates.  He  then  charges  his  real  estate 
with  Us  legacies,  and  devises  it  to  the  same  person  whom 
he  afterwards  appoints  his  execntor.  But  if  the  pre- 
ceding part  of  the  will  did  not  charge  the  lands  with 
debts,  no  intention  as  to  that  point  can  be  collected 
from  the  subsequent  charge  of  legacies.  The  devise  to 
William  Whitaker  is  to  him  by  name,  and  not  as 
executor. 

« 

The  following  cases  were  cited :  WiUiams  v.  CAitty  (a), 

Godolpkin  v.  Pentieck  (6),   Trott  v.  Vernon  (c),  SUaiger 

V.  TVyon  (rf),  Km/  v.  Taamsend  (d),  Davis  v.  Gardner  (e), 

Noel  V.   Weston  i^\   Coombes  v.   Gibson  {h\   Pauett  ▼. 

Bobins.  (f )   The  cases  oS Finch  v.  Haiterdey^  and  Bridges 

v.  Landeny  referred  to^  the  former  in  S  Ves,  550.,  and  the 

latter 

(«)  3  Vet.  S45.  (e)  3  P.  Wnu,  188. 

(5)  8  Vet.  a71.  \g)  %V.^B.  269. 

(c)  Prec.    Chan.  450.  and        (A)  l  Bro.  C.  C.  975. 
2  Vem.  708.  (i)  7  Vet,  209. 

(d)  2  Vern.  709.  a 
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bMer  in  7  Ves,  210*9  ▼eM  also  rdied  on  as  authorities, 
tbe  one  in  &vor  of^  and  the  other  against,  the  claim  of 
the  creditors. 

The  Master  of  the  Rolls  directed  the  cause  to  stand 
oyer,  in  order  that  the  &cts  of  these  two  cases  might  be 
ascertained  by  an  examination  of  the  repotteFs  book. 


The 


18fi7< 


♦  FINCH  i;.  HATTERSLEY. 


Fineh  v.  HaHeriUy^  upon 
the  examination  of  the  Re- 
pstrar^s  book',  appeared  to  be 
the  following  effect :  — 

The  defendant.  Jama  Hat' 
tenley,  made  liis  will,  where- 
by he  directed,  **  that  all  his 
debts,  to  the  value  of  £0i.  in 
the  pound,  and  his  funeral 
expense  should  be  paid  by 
his  executrix  thereinafter 
named;  and  he  gave  to  his 
wife,  M.  Hattersley,  all  and 
singular  his  houses,  lands, 
messuages,  and  tenements 
whatsoever,  with  their  appur- 
tenances, situate  in  the  town- 
ship of  Bamdey^  in  the 
county  of  York^  or  in  the 
parish  or  precincts  thereof. 
And  he  gave  to  his  wife  all  the 
rest  of  bis  goods  and  chattels 
and  personal  estate  whatso- 
ever ;  which  said  houses,  mes- 
suages, lands,  and  tenements, 
goods,  chattels,  and  personal 
estate  he  willed  should  be 
folly  possessed  and  enjoyed 


by  his  said  wife  for  and 
during  her  lifb;  and,  at  the 
end  thereof,  be  willed  that 
they  should  be  divided  by 
his  sdd  wife  among  such  of 
his  children  as  should  be  then 
living,  in  such  proportions  aS 
she  should  think  proper :  and 
he  thereby  constituted  her, 
his  said  wife,  executrix  of  his 
said  will. 

By  the  decree,  the  Master 
of  the  Rolls  declared,  that, 
in  case  the  said  testator's 
personal  estate  should  not  be 
sufficient  for  pajrment  of  his 
debts  and  funeral  expenses, 
the  deficiency  ooght  to  be 
made  good  out  of  the  said  tes- 
tator's real  estates,  and  did 
decree,  that  such  deficiency 
be  raised  by  sale  or  mortgage 
of  the  said  testator's  real 
estates,  or  a  sufficient  part 
thereof. 

Reg.  Lib.  1775.  A.  228^ 

BRID6EN 
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Hkntsll 

V. 

Whitaur. 
May  31. 


The  case  was  re-argued|  and  the.foUowing  addidooal 
authorities  were  cited :  Harris  v.  higledem  {a\  Lee  ▼• 
Warrington  {b\  Clawdsbf  v.  Pelham  (c),  and  Keeling  v* 

rcnon*  [a) 

The 


(a)  5  P.  Wfu.  9fi. 
(5)  4  Pro.  P.  C.  90. 


(c)  I  rem.  411. 
{d)  6  Ves.  359, 


BRIDGEN  V.  LANDER. 


The  case  referred  to  under 
the  name  of  Bridges  ▼.  Lan' 
den,  appears  in  the  Registrar's 
book  uoder  the  name  of 
Bridgen  v.  Lander* 

There  the  question  arose 
upon  the  will  of  Garrard 
Lander^  which  was  to  the 
following  effect :  —  *'  Impri' 
misf  I  will  that  all  such  debts 
as  I  shall  justly  owe  at  the 
time  of  my  decease,  and  my 
funeral  charges  and  expenses 
be  in  the  first  place  paid  by  my 
executrix  hereinafter  named, 
and  as  to  my  real  and  per- 
sonal estate,  I  dispose  -there- 
of in  tlie  manner  following : 
that  is  to  say,  first,  I  give, 
devise,  and  bequeath  unto 
my  wife,  Elizabeth  Lander f 
for  and  during  the  time  of 
her  natural  life,  one  annuity 
or  yearly  rent-charge  of  6/. 
a  year,  &c.  over  and  above 
the  yearly  interest  of  the  sum 
of  200^.  settled  on  her  the 
said  Elizabeth  Lander  on  her 
marriage  with  me  Garrard 
Lander,  which  said  annuity 


or  yearly  sum  of  6/-  a  year  I 
do  order  and  direct  to  be 
paid  half-yearly,  the  first  pay- 
ment to  be  made,  &c,:  and 
I  do  hereby  charge  and 
make  liable  all  my  real  estate 
to  and  with  the  payment 
thereof.  And  I  hereby  also 
give,  devise,  and  bequeath 
unto  my  wife,  Elizabeth  Lan^ 
der,  for  and  during  the  term 
of  her  natural  life,  one  half 
of  all  my  stock  of  cattle, 
corn,  hay,  implements  of 
husbandry,  and  household 
goods,  to  hold  to  her,  &c. 
during  the  term  of  her  na- 
tural life,  and  from  and  after 
her  decease  or  marriage 
again,  then  I  give  and  de- 
vise the  same  to  my  son, 
John  Lander,  and  his  heirs 
for  ever;  but  id  case  my 
said  wife,  Elizabeth  Lander, 
should  marry  again,  then  and 
in  such  case  I  give  my  same 
wife  for  her  own  use  for  ever, 
such  part  of  my  household 
goods  as  she  shall  accept,  to 
the  value  of  200/.,  to  be  ap- 
praised,'* 
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TTie  Master  of  the  Rolls. 

When  the  testator  in  his  will  directs  that  all  his  just 
debts  and  funeral  expenses  be  fully  paid  by  his  executor 

there- 


1827. 


Henyell 
Whitakxb. 


liaised/'  &c.  He  then  gave 
each  of  his  three  daughters 
legacies  of  1501.  a  piece, 
which  he  charged  on  his  real 
and  personal  estate.  '<  Item^ 
also  I  give,  devise,  and  be- 
queath unto  my  son,  John 
Lander^  his  heirs  and  assigns 
for  ever,  all  my  messuages, 
&c.,  and  also  all  other  my 
real  and  personal  estate  of 
what  nature  or  kind  soever, 
&c.,  to  hold  unto  my  son, 
John  Lander^  his  heirs  and  as- 
signs, subject  to  and  charged 
and  chargeable  with  the  said 
annuity  of  6/.  a  year  to  my 
said  wife  as  aforesaid,  and 
also  the  sum  of  15(V.  a  piece 
to  each  of  my  said  daughters 
as  aforesaid ;  and  I  do  here- 
by constitute,  nominate,  and 
appoint  my  wife,  Elizabeth 
Landert  sole  executrix  of  this 
my  last  will  and  testament." 

The  bill  was  filed  by  cre- 
ditors. 

The  decree  made  at  the 
original  hearing  on  the  27th 
of  January  1785,  was,  "  that 
the  will  was  well  proved,  and 
ought  to  be  established ;  that 
it  be  referred  to  the  Master 
to  take  an  account  of  the 
debts  and  funeral  expenses, 
&c.  of  the  testator ;  Uiat  an 


account  be  also  taken  of  the 
personal  estate  of  the  tes- 
tator come  into  the  hands  of 
the  executrix,  and  that  the 
testator's  personal  estate  be 
applied  in  payment  of  his 
debts  and  funeral  expenses 
in  a  course  of  administration  $ 
and  in  case  the  said  testator's 
personal  estate  will  not  be 
sufficient  to  pay  all  debts, 
His  Lordship  doth  reserve 
the  consideration  of  all  fur- 
ther directions,"  &c. 

Reg.  Lib.  1785.  A.  160. 

By  the  decree  on  further 
directions,  made  on  the  31st 
of  October  1787,  His  Lord- 
ship did  declare,  ''  that  what 
remains  due  to  the  specialty 
creditors  of  the  testator,  and 
also  what  is  due  to  the  simple- 
contract  creditors,  to  the 
extent  of  so  much  of  the 
personal  estate  as  has  been 
exhausted  in  payment  of  the 
debts  du^  to  the  creditors  by 
specialty,  (in  whose  place  the 
simple-contract  creditors  are 
to  stand  and  to  receive  a 
satisfaction  pro  tantOf)  is  to 
be  raised  by  sale  of  the  said 
testator*s  real  estate,  or  a 
sufficient  part  thereof." 

Reg.  Lib.  1787.  A.  686. 


d4« 


CASES  IN  OHANCERYi 


i0sy. 


Hetktsix 


thereinafter  named,  it  must  be  intended^  thut  be  Iiad 
then  fully  determined  wbo  that  executor  shoukl  be ;  and 
the  will  is  to  be  construed  as  if  he  had  saidi  *^  I  direct 
that  my  just  debts  and  funeral  expenses  be  fully  paid  and 
satisfied  by  my  nephew  William  Whitaker^  whom  I 
hereinafter  name  my  executor."  In  such  case  the  ob- 
ligation to  pay  his  debts  and  funeral  expenses  would  b€ 
a  condition  imposed  upon  the  nqphew  WUUam  WkUakertf 
to  be  satisfied  as  far  as  all  the  property^  which  he  desired 
under  die  will,  would  extend,  whether  personal  or  r^. 
This  principle  will  reconcile  all  the  authorities,  6nd  wiK 
be  of  ready  application  in  fiiture  cases. 


I  must  declare,  therefore^  as  in  Finch  y.  Hatterdq^ 
that  the  deficiency  of  the  personal  estate  fat  the  pay** 
ment  of  debts  and  funeral  expenses  is  in  this  case  to 
be  made  good  out  of  the  testator^s  real  estate. 
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LANDON  V.  FERGUSON.  Rolls. 

^  I  ^HIS  was   a  creditor's  suit.     It  appeared  on   the  JadgmeDU 
•*'    Master's  report  that  the  testator,  at  the  tim«  of  ^l^^^ 
his  death,  was  indebted  on  judgments  and  bQnd$9  a3  ferenceagi^nst 
well  as  by  simple  contracts.    At  the  hearing  on  further  ^^^  ^^  ^^^q^. 
directions,  it  was  stated,  that  it  did  not  appear  that  all  nwtraton, 
the  judgments  had   been  docketed  according  to  the 
4  &  5  W.SfM.c.  20.  5.  S. ;  and  it  was  insisted,  that  debts 
due  on  undocketed  judgments  had  no  priority,  in  the 
administration  of  assets,  before  simple-contract  debts. 

Lord  GiFFORD,  Master  of  the  Rolls,  referred  it 
back  to  the  Master  to  inquire,  whether  any  and  which 
of  the  judgments  had  been  duly  docketed. 

The  Master  reported  that  some  of  the  judgments  had 
been  duly  docketed,  and  that  the  rolls  of  two  other 
judgments  had  been  carried  into  the  proper  office  for 
the  purpose  of  being  docketed,  but  that,  from  some 
mbtake  of  the  officer,  the  dockets  had  not  been 
completed. 

The  cause  having  come  on  for  further  directions,  the 
question  was.  Whether  judgments  not  docketed  had  any 
preference  to  other  debts  against  heirs,  executors,  or 
administrators  ?  The  cases  of  Hickey,  v.  Hayter^  Ad-- 
ministratrix{a\  and  ^eele  v.  RorkCf  Administrator  {b\ 
were  cited. 

(a)  6  ST.  M.  884.  (6}  1  JBm.  4  FvL  507. 
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Landon 

V, 

FsEomoK. 


Tke  Master  tf  the  Rolls  held  clearlji  that  judg- 
ments not  docketed  had  no  preference. 


Mr.  Home  and  Mr.  Chifigf  for  the  Plaintiffs. 

Mr.  Shadwell  and  Mr.  Theobald^  for  the  Defendants. 

Mr.  Sugden  for  the  creditors,  whose  judgments  bad 
not  been  docketed. 


Rolls. 
JlfoySl. 

A  devise  of 
lands  to  A, 
**  for  paying 
his  son  SOL 
when  of  the 
age  of  twenty- 
one  years/' 
gives  A,  Uie 
fee  benefi- 
oially,  charged 
with  the  pay- 
ment of  5oyL 


ABRAMS  V.  WINSHUP. 

^T^HE  will  of  Lionel  Winshup  contained,  among  other 
devises,  tlie  foUpwing :  —  **  I  bequeath  unto  Joseph 
Bulmer^  senior,  all  the  front  of  the  street  on  the  west 
side  of  the  yard  as  far  as  the  stone  stairs,  for  paying 
his  son  Thomas  Btdmerj  my  nephew,  50/.  when  of  the 
age  of  twenty-one  years." 

Mr.  Sugden  argued,  that  these  words  did  not  give  any 
beneficial  interest  to  Joseph  Bidmer^  senior.  A  mere 
devise  to  A.  for  paying  B.  501.  has  never  been  held  to 
do  more  than  to  create  a  charge  for  the  particular  pur- 
pose expressed;  though  the  construction  might  have 
been  different,  had  the  devise  to  A,  been  accompanied 
with  any  words  expressive  of  attachment  or  regard 
towards  him,  or  shewing  that  A.  was  an  object  of  bounty 
to  the  testator.  Here  the  devise  is,  in  substance,  a 
devise  to  A,  on  trust  to  sell  and  to  pay  B.  SOL 

The  Master  of  the  Rolls  was  of  opinion,  that  this 
was  a  devise  of  the  fee  of  the  premises  to  Joseph  Btdmer^ 
senior,  charged  with  the  payment  of  SOU  to  his  son. 


CASES  IN  CHANCERY.  351 

18S7. 


HOLLAND  t;.  DISNEY.  May  91. 

X)Y  a  policy  of  assurance,  which,  on  the  11th  of  Intfaepolidet 
■"  January  1815,  Henry  Faunileroy  effected  on  his  SS^lMf 
life,  with  the  Amicable  Society,  it  was  witnessed,  that  he,  ciety,  there  is 
JPaunUeroy^  was  admitted  a  member  of  that  society ;  and  „  to  dolth  by 

the  corporation  bound  themselves  and  their  successors  the  hands  of 

• .  1  .1    justice:  a 

to  pay  to  his  executors,  administrators,  or  assigns,  such  mnon.  in- 

a  proportion  of  the  joint  stock  or  fund,  as  on  his  death  JJf'JS^  ^^^ 

should  become  due  according  to  the  society's  charter  afterwards 

and  bye-laws.     In   October  1824,  Fauntleroy  was   de-  for  a  criminal 

clared  a  bankrupt ;  shortly  afterwards  he  was  convicted  oflfence :  the 

Dohcv  was 
of  forgery,  and,  on  the  SOth  of  Naoember^  he  was  ex-  not  thereby 

ecuted,  pursuant  to  his  sentence.     The  premiums  had  ^^oi*^^ 

been  duly  paid  up  to  the  time  of  his  death. 

The  sixth  bye-law  was  in  the  following  words:  — 
<^  That  every  policy  hereafter  to  be  issued  (other  than 
in  exchange  of  policies  heretofore  issued,  or  in  lieu  of 
such  policies,  in  case  of  their  being  lost,)  shall  contain  a 
condition  to  be,  and  shall  be,  null  and  void,  in  case  the 
declaration  required  by  the  fifth  bye-law  shall  in  any 
respect  be  untrue  or  fraudulent,  or  in  case  the  person 
admitted  a  member  on  his  or  her  own  life,  or  the  person 
on  whose  life  the  contribution  is  made,  shall  go  out  of 
Europe^  or  engage  or  be  employed  in  military  service 
out  of  the  United  Kingdom,  or  in  naval  or  maritime 
service  or  occupation,  without  first  obtaining  license  in 
writing  from  the  court  of  directors,  and  paying  such 
further  or  additional  premium  as  shall  be  required  by 
them."  These  were  the  only  cases  in  which  it  was 
expressly  provided,  that  the  policies  should  be  void. 

The 
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18S7f  The  bill  was  filed  by  the  assignees  of  Fauntierqy, 

praying  that  an  assignment  of  the  policy,  which  had 
been  made  in  1819,  might  be  declared  to  be  void,  and 
that  the  Amicable  Society  might  be  decreed  to  pay  to 
the  Plaintiffs  what  was  due  on  the  insurnnoe. 

The  only  question  argued  was  between  the  Plaintiflb 
and  the  Amicable  Society,  who  contended  that,  because 
Fauntleroy  had  perished  by  the  hands  of  justice^  no 
person  could  mak^  any  claim  against  them  under  the 
policy  of  insurancet 

« 

Mr.  Sugden^  Mr.  Pepy$9  and  Mr.  Koe^  for  the  Plain- 
tiffs. 

Mr.  Siadwettf  Mr.  JBose,  and  Mr.  Skirrcm^  for  the 
Amicable  Society. 

I.  The  contract  between  the  assured  and  the  aasurep 
is,  that,  if  the  former  dies  within  a  given  time,  the 
latter  shall  pay  to  his  rq)resentatives  a  certain  sum 
of  money.  The  purpose  is  to  provide,  so  fiir  as  peco* 
niary  arrangements  are  concerned,  a  species  of  indemnity 
against  the  chance  of  death,  as  depending  on  the  course 
of  nature  and  the  accidents  of  life ;  but  it  is  not  the 
purpose  of  the  contract  to  indemnify  the  assured  against 
his  own  act;  and  if  he  by  his  personal  agency  terminates 
bis  existence,  he  cannot  make  the  society  liable.  A  man 
must  be  presumed  to  know  the  natural  and  legal  conse- 
quences of  his  own  condudt  If  be  perpetrates  a  crime 
which  the  laws  of  his  country  punish  widi  death,  he 
must  be  held  to  have  acted  with  foresight  of  the  fate 
which  he  thus  prepares  for  himself;  and  bis  death  is  as 
much  his  own  act,  as  if  he  had  committed  suicide.  He^ 
therefore,  cannot  make  it  the  foundation  of  a  pecuniary 
claim, .  under  a  contract  of  insurance  on  his  life,  any 

IBQM 
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iftote  than  he  ooidd  wider  on  insnuranee  i^ainst  fire,  if       18374 

be  had  himself  caused  the  destruction  of  the  insured  j!   ^^^ 
premises;  or  under  an  assaranee  against  the  perils  of  «. 

the  sea»  if  he  had  wilfully  brought  about  the  loss  of  the  I>i8nbt. 


Secondly,  in  this  society  the  assurer  and  the  person 
assured,  being,  as  such,  members  of  a  co-partnership, 
are  bound  by  an  implied  faith  arising  out  of  the  partner- 
ship relation.  A  partner  is  not  at  liberty  to  do  an  act 
whioh  shall  withdraw  funds  frooi  the  partnership,  and 
oonyert  them  into  part  of  his  own  assets ;  he  cannot  be 
allowed,  by  his  own  conduct,  and  still  less  by  the  perpe« 
tnttioo  of  a  crimen  to  acquire  a  pecuniary  benefit  at  the 
esqpence  of  his  partners. 

Thtrdly,  at  all  events,  the  question  is  one  of  a  nature 
purely  iegti ;  and  dioogh  the  mode,  in  which  the  policy 
has  been  deidt  with,  has  enabled  the  Plaintifi*s  to  bring 
the  pcdnt  for  adjudicatioD  into  a  court  of  equity,  a 
deeiaian  oo^  not  to  be  pronounced  against  the  soeiety» 
without  giving  them  an  opportunity  of  obtaining  the 
opinion  of  a  common  law  tribunal. 

7%tf  Masti&r  ^ihe  Roixs^ 

"Where  the  policy  does  not  provide  that  the  obligation 
to  pay  sikall  determine,  if  the  event  insured  against  shall 
happen  iii  a  certain  specified  manner,  then,  if  the  event 
do  happen  in  that  manner,  the  obligation  to  pay  shall 
not  determine,  merely  because  the  conduct  of  the  party 
m«ured  produced  the  event,  even  though  such  conduct 
was  an  ofience  against  the  criminal  law  of  the  country. 
To  avoid  tt»Q  obligation  to  pay,  the  act  of  the  party 
insured,  which  prMi^.^  the  event,  must  be  done  fraudu- 
lently, for  the  very  pufpwo  of  producing  the  event 

Vol.  Ill*  A  a  Deciws 
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1827*  Decree  for  the  Plaintiff,  bnt  without  co8ts»  on  aooonnt 

*      '  of  the  conflictini;  claims  between  the  Plaintiffi  and  the 

BOLLAKD  ° 

V.  Defendants  Mr.  and  Mrs.  Disney. 

DiSNBT. 


Mayt2.  FARMER  V.  BRADFORD. 

Where,  under  TIY  an  indenture  of  settlement,  dated  the  9th  of 
a  testator  ^ojf  1801,  and  made  previous  to  the  marriage  of 

had,  m  a  cer.  jfiiiiatn  Farmer  with  Sarah  Peck,  her  unde,  WiUiam 
tain  event,  ' 

the  fee  of  an  Peck,  conveyed  an  estate  called  LmhUl  to  two  trustees, 
toifterm  and  ^^^^  ^^v^  and  assigns,  to  the  use  of  him,  William 
had,  under  the  Peck,  and  his  heirs  and  assigns,  till  the  intended 
ment,apower,  marriage;  and  from  and  after  the  solemnization  thereof, 

in  the  parti-  to  the  use  of  the  said  William  Peck  and  his  assigns, 
cular  event,  to    ,     .  . 

appoint  the      during  the  term  of  his  natural  life;  and  from  ilnd  imme- 

A^'tem^lb^  diately  after  his  decease,  to  the  use  of  the  Defendant 
deed  or  wifl,     James  Bradford,  for  a  term  of  500  years,  to  commence 

h^dSiSS!  ^^^  *e  ^^*  ^f  WiUiam  Peck;  and  from  the  end  or 

estate  ita  fee,     sooner  determination  of  that  term,  to  the  use  of  such 

without  refer-  j  *•  i  i  . 

ence  to  his       person  or  persons,  and  for  such  estates  and  mterests,  as 

power,  the       the  said  William  Peck  should,  by  deed  executed  and 

will-takes  ,  ^     j 

effect  as  a  de-  attested  in  the  presence  of  two  witnesses,  or  by  will 

tcrestfild  n^Jt  ®^®^^^^  ^^  ^^®  presence  of  and  attested  by  thre«  wit^ 
as  an  execu-  nesses,  limit  and  appoint ;  and,  in  default  of  appointment, 
|5?wi^"  then  to  the  use  of  the  said  WiUiam  Peck,  his  heirs  and 
By  the  same  assigns  for  even  And  as  to  the  term  of  500  years, 
had,  in  the       ^t   was   thereby   declared,    that  the   Defendant  James 

events  which     Bradford,   his   executors    and    administrators,   sho*ird, 

nwpened,  a         /,         . 

power  to  ap-     «ter  the  decease  of   William  Peck,   out  of  *ie  rents 

point  a  sum  of  ^inA 

1000/.,  which 

was  to  be  raised  after  his  death  by  the  term  to  which  ;^  ^^^  of  the  same  estate  was 
subject;  but  his  will  took  no  notice  whatever*  ^■'  tnis  power:  the  devise  of  the 
estate  does  not  operate  as  an  execution  ^cvit  power  to  appoint  the  looo/. 
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and  profits  of  the  said  hereditaments,  or  by  mortgage  or 
sale  thereof  for  all  or  any  part  of  the  said  term  of  500 
years,  raise  and  levy  the  sum  of  1000/.,  with  interest  for 
the  same  at  the  rate  of  5  per  cent  from  the  decease  of 
WBUam  Peck^  and  should  stand  and  be  possessed  thereof 
upon  trnst  to  permit  fViUiam  Farmer  to  receive  the  clear 
yearly  interest  and  proceeds  thereof  during  the  term  of  his 
natural  life;  and,  after  bb  decease,  to  permit  and  suffer 
the  smd  Sarah  Peckj  his  intended  wife,  to  receive  the 
clear  yearly  interest  and  proceeds  thereof  during  the 
term  of  her  natural  life ;  and  from  and  after  the  decease  of 
the  survivor  of  JViUiam  Farmer  and  his  said  wife,  to  pay 
the  sum  of  1000/.,  and  the  interest  and  proceeds  thereof, 
unto  and  amongst  all-  and  every  the  child  or  children  of 
them  the  said  WiUiam  Farmer  and  his  intended  wife, 
and' the  issue  of  such  of  their  children  as  should  be  then 
dead,  in  manner  therrin  mentioned ;  and  if  there  should 
be  no  such  child,  nor  any  issue  of  such  child,  living  At 
the  death  of  the  survivor  of  WiUiam  Farmer  and  his 
said  intended  wife,  then  to  pay  the  said  sum  of  1000/^ 
and  the  interest  and  proceeds  thereof,  ulito  such  persons 
and  in  such  manner  as  the  said  William  Peck  should 
appoint  by  any  deed  executed  as  therein  mentioned,  or 
by  his  will  executed  in  the  presence  of  and  attested  by 
three  witnesses;  and  in  de&ult  of  such  appointment,  then 
upon  trust  to  pay  the  same  to  the. executors  and  ad- 
ministrators of  Sarah  Peck,  the  intended  wife. 


1827. 


The  marriage  took  effect.  In  180S,  Sarah  Peck^ 
the  wife,  died,  leaving  only  one  child,  who  died  within 
a  Sew  wedu  afterwards,  and  in  the  lifetime  both  of  the 
father,  WilKam  Farmer,  and  of  William  Peck,  the  mother's 
uncle. 

In  1821,  WiUiam  Peu.  made  his  will,  and  thereby, 
without  mentioning  the  powers  of  appointment  reserved 

A  A  9 
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1M7*       to  him  by  the  indentnre  of  the  44h  of  May  I801| 

using  any  words  of  reference  to  those  powers  or  to  the 
settlement,  devised  his  manors,  lands,  bereditaaaaiCs,  and 
premises  at  IjushiUy  and  atl  other  his  real  estate,  to  bis 
nephew  WiSmm  Peckf  his  heirs  and  assigns  fi>r  ever: 
and,  after  giving  certain  pecuniary  legacies,  he  beqooathed 
all  the  residue  of  bis  personal  estate  and  property  wha:^ 
soever  unto  bis  said  nephew,  for  bis  own  absolute  oaa 
and  bene6t,  and  appointed  him  sole  executor  of  hia 
will.     He  died  not  Icxig  afterwards. 


The  1000/L  not  having  been  raised^  WiUiam  FQnna\. 
who  had  taken  out  administratioa  to  his  deceased  wiS^ 
filed  his  bill  against  the  tn»tee»  James  Bradfifrd^  and 
the  devisee,  WiUiam  Peckf  the  nephew^  praying  to  have 
the  1000/.  raised  from  the  Lushill  estate^  and  that 
i(  might  be  declared,  that,  in  the  eventa  which  had 
happened,  the  Plaintiff  in  his  own  right  in  respect  of  hia 
life  estate,  and  as  the  administrator  of  his  deceased  wifiv 
was  absdiutely  eotided  to  the  money. 

The  Defendant  Peck  claimed  the  1000/.,  subject  to 
the  Plaintiff's  life  interest,  on  the  ground,  that  the  devise 
of  the  estate  to  him  would  pass  all  such  interest  in  & 
sum  of  money  charged  on  that  estate,  as  the  devisor  had 
power  to  appoint. 

Mr.  Sugdeti  and  Mr.  Wilbrahamf  for  the  Plointiff. 

By  the  settlement  of  1801,  the  1000/L  was  completely 
severed  from  the  inheritance:  it  was  the  duty  of  the 
trustees  to  have  raised  the  money,  and,  in  their  hands,  it 
would  have  been  subject,  in  ocmsequence  of  the  do«di  of 
the  wife  and  the  failure  of  issue  of  the  mar»»'age  in  the 
husband's  lifetime,  to  a  trust  for  th**  Ausband  for  life; 
remainder  to  sudi  persons  -^  fViUiam  Peck  should 
appoint;  remainder  ^  the  administrators  of  die  wife. 

There- 
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Tbei^re,  JViUiam  Peck  had  no  interest  in  the  sum ; 
be  hfld  only  a  power  of  appointment. 

.  The  devise  of  the  estate  cannot  be  considered  as  an 
appointment:  first,  because  the  will,  not  referring  to  the 
power,  and  the  words  of  it  being  fully  satisfied  by  pro* 
perty  other  than  that  which  is  the  subject  of  the  power, 
is  not  an  exercise  of  that  power;  secondly,  because  .a 
devise  of  the  fee,  which  was  in  the  testator,  cannot 
operate  upon  a  sum  of  money,  charged  upon  the  estate, 
over  which  the  testator  had  a  power  of  appointment,  but 
in  which  he  had  no  interest  Therefore,  as  the  power 
has  not  been  exercised,  the  limitation  in  de&ult  of 
iqipointment  must  take  effect 

Mr.  Presion  and  Mr.  Bickerstethf  for  JViUiam  Pedc. 

The  Plaintiff  has  no  equity  to  claim  this  principal 
sum  against  the  inheritance.  Ttie  power,  which  WtUiam 
Pedc  reserved  over  the  inheritance,  corresponds  and  is 
almost  in  the  same  terms  with  the  power  over  the  charge ; 
which  shows  the  intention  of  the  parties,  that  his  con- 
trol over  the  inheritance  and  over  the  charge  should  be, 
as  it  were,  consolidated.  If  William  Peck  had  sold  the 
ZjushiU  estate  to  a  purchaser  for  a  valuable  consideration, 
would  not  his  conveyance  have  operated  as  an  appoint- 
ment of  the  1000/.  to  the  purchaser  ?  The  money  could 
not  be  raised  till  after  his  death ;  and,  in  disposing  of 
the  estate  itself,  he  must  be  considered  as  disposing  in- 
clusively of  the  reversionary  charge  to  which  it  was 
subject,  as  far  as  his  power  of  disposition  extended  to 
that  charge.  Therefore  the  devise  to  him  of  the  LushiU 
estate  passed  the  interest  of  the  1000/.,  which  the  testator 
had  power  to  appoint.  A  power  to  appoint  money  to 
be  raised  out  oP  an  estate,  may  be  exercised  by  an 
appointment  of  the  est&i%  (tself.     Bullock  v.  Fladgate(a\ 

Pearson 

(a)  1  Kef.  4"  5. 471. 
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Pearson  y.  Lane,  (a)  <<  It  has  been  held,''  says  Sir  ST. 
Grant  in  the  former  case  (A),  ^*  that  a  power  to  appoint 
an  estate  in  land,  includes  a  power  to  dispose  of  die 
estate  and  appoint  the  produce:  the  same  eflfect  has 
been  given  in  the  more  doubtful  case  of  a  power  to 
charge  an  estate ;  and  a  power  to  appoint  the  money 
produced  by  an  estate  directed  to  be  sold,  has  been 
oonstdered  as  a  power  to  appoint  the  estate  itsel£'' 

Mr.  Preston  cited  also  a  manuscript  case  of  Beaumont 
y.  Danssy  decided  in  1777,  in  which  it  was  said  to  have 
been  held,  that  the  devise  of  an  estate  passes  a  charge 
upon  it,  where  the  testator  has  no  other  interest  than  a 
power  to  charge. 

Mr.  Rose^  for  the  trustee. 


l%e  Master  of  the  Rolls. 

The  testator  here  has,  by  the  settlement,  a  power  to 
appoint  the  remainder  in  fee  of  the  Lushill  estate,  subject 
to  his  own  life-interest  and  to  a  term  of  500  years; 
he  has  by  the  same  settlement,  an  interest  in  the  whole 
fee  of  the  estate,  subject  to  the  term  of  500  years ;  and 
by  the  same  settlement,  he  has  also  a  power  to  appoint  a 
sum  of  1000/.  to  be  raised  by  the  500  years'  term,  in  the 
event  of  there  being  no  child,  nor  issue  of  any  chiU  of 
the  Plaintiff  and  Sarah  Peck,  living  at  the  death  of  the 
survivor.  By  his  will,  which  contains  no  reference 
either  to  the  settlement  or  to  his  power,  he  devises  his 
iMshiU  estate  in  fee  to  the  Defendant,  his  nephew,  and 
constitutes  him  residuary  legatee  of  his  personal  estate. 
According  to  the  settled  rule  of  construction,  tKs  devise 
of  the  Lushill  estate  must  take  effect  out  ^  ^^  interest, 
and  not  in  execution  of  his  power/  **^^  ^  therefore,  a 

devise 


(a)  17  Kc«.  101. 


(6)  1  Vet.  ^  B.  478. 
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devise  of  the  Lushill  estate  in  fee  to  his  nephew,  subject  1827. 
to  the  500  years'  tenn ;  and,  consequently,  to  the  trust 
of  that  term.  There  being  no  manner  of  reference  to 
the  settlement,  nor  to  the  power  of  the  testator  to  ap- 
point, after  the  death  of  the  Plaintiff,  the  1000/.  which 
b  to  be  raised  by  the  trust  of  that  term,  the  will  cannot 
operate  directly  as  an  appointment 

But  it  is  said,  it  operates  indirectly  as  an  appointment — 
that  the  devise  oftheljushtll  estate,  is,  in  effect,  an  appoint* 
roent  of  all  interest  in  the  Lushill  estate  which  the  testator 
had  the  power  to  appoint  The  two  cases  o{  Pearson  v. 
Lane  and  BttUock  v.  Fladgate^  which  have  been  cited  for 
the  Defendant,  the  nephew,  do  not  appear  to  me  to 
bear  upon  such  point ;  nor  does  the  manuscript  case  of 
Seaumont  v.  TWss,  if  correctly  stated.  Where  a  testator 
has  no  other  interest  in  an  estate  than  a  power  to  charge, 
it  may  well  be  intended,  that,  by  the  devise  of  the  estate, 
he  meant  to  execute  his  power  to  charge ;  or  the  devise 
would  be  wholly  inoperative.  But  here  the  devise  will 
pass  the  fee  of  the  estate,  subject  to  the  500  years'  term ; 
and  every  word  of  the  will  may  operate  fully,  without 
conjecturing  that  the  testator  meant  what  he  has  not 
expressed  or  intimated. 

Declare,  therefore,  that,  the  testator  having  made  no 
appointment  of  the  1000/.,  the  Plaintiff,  in  his  own  right, 
and  as  administrator  of  his  wife,  is  absolutely  entitled 
to  it 


Aa  4 


860  CASES  IN  CHANCEBY. 

.  1827. 


2fays8.  DA  COSTA  vt  EEIR. 

The  words,  if  fllHE  testator,  Beffjamin  Da  Costa^  by  hb  wUI^  dis- 
happen  to  die,  posed   of  his   residuary   estate,   which   consisted 

^«»^»?g  a  <*|J^  entirely  of  personal  efl&cts^  in  the  following  words :  *— 

construed  to 

Srcffeoof  "  ^^^^  *^^  ^^  ^^^  i^idue,  and  remainder  of  my 
the  whole  will,  estate»  whatsoever  and  wheresoever  the  same  now  is  or 

A^B^ore  ^^^  ^  ^^  ^^^  ^°°^  ^^  ^J  decease,  or  of  whatsoever  the 

the  testator's  same  shall  then  consist,  I  sive,  devise,  and  bequeath 

A  t^tator  v°to  ^^  ^id  Charles  Btxmghton^  Joseph  Da  Cosia^  and 

nvedieresi-  j5asQ)A  WesseU^  and  to  the  survivor  and  survivors  of 

estate  upon  them,  and  to  the  executors  and  administrators  of  such 

SlB*inter«t^to  *"'^^^^''»  "P®^  ^^  special  trust  and  confidence  never- 
bis  widow  (heless ;  upon  trust  that  my  said  trustees  shall  pay  the 
life^^her  interest  and  dividends  arising  therefrom  from  time  to 
"^^^^  "^  ^"^^  ^  ^^^  ^^"^^  ^^^^  become  due  and  payable^  unto 
decease,  to  T^Y  said  dear  wife  Mary  Da  Cosia^  for  and  during  the 
pay  the  prin-    f^^  gf  j^^  natural  lif&  no  ways  suUect  or  liable  to  any 

apaltoCfor  ^  i-,.ii 

her  own  use,    debts,  control,  or  engagements  of  any  husband  she  may 

her  own^d^  faturely  many,  but  that  her  receipt  alone  shall  from 
posal ;  but  if  time  to  time  be  a  sufficient  discharge,  notwithstanding;' 
pen  to  die,*^  ^^^  coverture,  to  any  trustees  for  the  same;  and  ftoBi 
VM**?  *"^  ^^  *^®^  ^®^  decease,  tbea  I  give  the  principal  of  the 
her  decease,     residue  of  my  said  estate  unto  Cathanne  Da  Costa,  to 

then  to  such     and  for  her  own  use  and  benefit,  to  be  at  her  own  dis- 

child  orchil-  ^ 

dren ;  and  if     posal ;  but  if  the  said  Catharine  Da  Costa  should  happen 

haJpSn  to^die   ^  ^^^  ^^^^^ig  any  child  or  children  living  at  her  decease, 

without  any  then 

child  living  at 

her  decease,  then  to  D.  and  E,:  but  if  either  of  them  should  d^,  before  they  should 
become  entitled  to  receive  the  fund,  then  he  gave  the  wH«^  to  the  survivor;  and  if 
they  should  both  die  in  the  lifetime  of  his  widow,  t'ten  he  gave  the  whole  to  his  wife 
absolutely :  C,  having  survived  the  widow,  was  entitled  to  the  residue  absolutely. 
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tbm  I  give  the  residue  of  my  said  estate  unto  such       I8ST* 

ebildreii»  equally  to  be  divided  amongst  theoy  share  and 

share  alike;  and  if  but  one  obild^  to  sudi  only  child ; 

but  if  the  said  Caiharine  Da  Costa  should  happen  to 

die  without  any  child  or  children  living  at  the  time  of 

her  decease^  then  I  give  the  same  unto  the  aaid  Joseph 

Da  Cosia  and  my  sister  Jane  TagfcrosSf  equally  to  be 

divided  between  them,  share  and  share  alike;   but  if 

mtber  of  them  should  happen  to-  die  before  they  shall 

become  entided  to  receive  the  residue  of  my  estate»  then 

I  give  the  whole  thereof  unto  the  survivor;  but  if  they 

both  should  happen  to  die  in  the  lifetime  of  my  said 

dear  wife  Mary  Da  Costa^  then  I  give  the  same  unto 

my  said  dear  wife  Mary  Da  Costa^  for  her  sole  and  sepa- 

rate  use  and  benefit,  and  to  be  at  her  own  disposal." 

The  testator  died ;  and  then,  Joseph  Da  Costa,  The 
widow,  died  next ;  and  she  left  Catharine  Da  Costa  and 
Jane  Taycross  her  surviving. 

The  bill  was  filed  by  Catharine  Da  Costa,  praying  a 
declaration,  that,  as  she  had  survived  the  widow  she  was 
absolutely  entided  to  the  testator's  residuary  estate. 

Jane  Twycross  insisted,  by  her  answer,  that,  ac- 
cording to  the  true  construction  of  the  will,  the  PlaintiiF 
took  only  a  life  interest  in  the  residue ;  that,  the  words 
of  bequest,  importing  an  absolute  gift  to  her,  were  con- 
trolled by  the  subsequent  clauses ;  that  the  intention  of 
the  testator,  to  be  collected  from  the  whole  will,  was,  that, 
after  the  death  of  the  widow,  the  Plaintiff  should  have 
the  interest  of  the  fund  during  her  life,  and  that,  after 
her  decease,  the  principal  sliould  go  to  her  children,  if 
she  left  aiij^  but,  in  case  she  did  not  leave  a  child,  to 
Joseph  Da  Costa  tind  Jane  Taycross,  and  the  survivor 
of  them ;  and,  therefore,  ^s  Joseph  Da  Costa  had  died 

in 
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1887*       in  the  lifetime  of  the  widow,  that  she,  Jane  Twjfcross^  was 
JO  GosTA    '^'^^^^  ^  ^®  ^^^  absolutely,  subject  to  the  life  interest 
of  the  Plaintiff,  and  the  contmgency  of  her  leaving  a 
child. 

The  question  in  the  cause  was,  whether,  in  the  eyents 
which  had  happened,  Catharine  Da  Coda  did  take  abso- 
lutely, or  took  for  life  only,  with  remainder  over,  in  case 
she  had  no  child  living  at  her  decease,  to  the  testator's 
sister,  Jane  Twfcross. 

Mr.  Sugden^  for  the  Plaintiff. 

»When  the  testator  says,  '*  if  the  said  Catharine  Da 
Costa  should  happen  to  die,  leaving  any  child  or  children 
living  at  her  decease,"  and  *^  if  the  said  Catharine  Da 
Costa  should  happen  to  die  without  any  child  or  children 
living  at  the  time  of  her  decease,''  and  when  he  pro- 
vides for  these  events,  he  must  have  meant  the  death  of 
Catharine  Da  Costa  in  the  lifetime  of  the  widow,  who 
was  tenant  for  life  of  the  fund.  In  the  immediately 
preceding  clause  he  gives  the  principal  to  Catharine  for 
her  own  use,  and  to  be  at  her  own  disposal:  that  is  an 
express  absolute  gift;  and  if  the  subsequent  clauses  are 
to  reduce  her  in  every  possible  event  to  merely  a  life 
interest,  the  will  becomes  inconsistent.  There  must  be 
some  possible  event,  in  which  she  may  take  absolutely; 
and  the  event,  in  which  she  is  to  take  absolutely,  is  that 
of  her  surviving  the  widow.  The  subsequent  gifts  to  her 
and  her  children  are  substitutions  for  the  interest  thus 
given  to  her,  which  are  to  take  effect,  only  if  she  dies  before 
the  tenant  for  life.  Doe  v.  Sparrow  (a),  Ckn/ton  v.  Low{b\ 
Slade  V.  Milner.  {c)  The  principle  of  construction  con- 
tended for  by  the  Plaintiff,  is  the  same  as  was  adopted 

in 

(a)  13  East,  559.  (b)  SB- 4^'  «^«-  W  ♦  Madd.  144. 


r 
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in  these  cases,  though  the  event  be  di£kreat  to  which        1827. 
the  general  ezpreauoQ  of  <<  dying**  is  here  referred.    In 
these  cases  **  dying**  was  held  to  mean  dying  in  the  \ik^ 
time  of  the  testator ;  here  it  means  dying  in  the  lifetime 
of  the  tenant  for  life  of  the  fund. 

Mr.  Bdlam/f  for  Jane  7\x^cross. 

The  Master  i^ihe  Rolls. 

From  and  after  the  decease  of  his  widow,  the  testator 
gives  the  principal  of  the  residue  of  his  estate  unto  the 
Plainti£^  to  and  for  her  own  use  and  benefit,  and  to  be 
at  her  own  disposal :  but  if  she  happens  to  die,  leaving 
a  child  or  children,  then,  after  her  decease,  Joseph  Da 
Cosia  and  Jane  7h>ycro$s  are  to  take.  There  is,  there- 
fore, according  to  the  form  of  these  expressions,  first, 
a  general  gift  to  her  absolutely ;  and,  next,  a  qualifica- 
tion of,  or  exception  to,  that  gift,  in  particular  events  only. 
But,  according  to  the  construction  contended  for  by  the 
Defendants,  the  latter  expressions,  although  in  the  form 
of  qualification  or  exception  in  particular  events,  amount 
to  a  simple  revocation  of  the  prior  general  gift:  for  as 
Catharine  Da  Costtij  when  she  dies,  must  die  either 
leaving  a  child  or  not  leaving  a  child ;  and  as,  in  either 
case,  the  Defendant,  Jane  Twycrossj  says,  that  she  is  to 
be  entitled ;  it  necessarily  follows,  that  in  no  event  can 
this  residuary  estate  be  at  Catharine^s  own  disposal,  ac- 
cording to  the  plain  expressed  intention  of  the  testator. 

Upon  examining,  however,  the  subsequent  part  of 
the  will,  it  manifestly  appears  that  the  testator  did 
mean  qualification  and  exception,  as  the  form  of  the 
latter  expressions  imports;  and  it  also  appears  what 
that  qualification  and  exception  was.  He  proceeds  to 
say,  that,  if  either  Joseph  Da  Costa  or  Jane  Tooycross 

should 
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shoold  dm  bdbre  they  beoome  entkied  to  his  rawlBarf 
estate^  then  the  whole  is  to  go  to  the  eurvifor  of  the 
two :  but  if  both  sbonid  die  in  the  lifedme  of  hk  wife^ 
Mary  Da  CostOf  then  his  wife  is  to  take  the  whole 
residuary  estate  absolutely.  It  is  plain,  thevefi»re^  that 
the  death  of  his  wife  is  the  period  at  which  he  meant 
that  Joseph  Da  Costa  and  Jane  TaycrosSf  or  either  of 
them,  if  then  living,  should  become  entitled  to  his 
residuary  estate :  and  as  they  were  not  to  take  while  the 
PlaintiiF,  Catharine  Da  Costa^  lived,  the  unavoidable 
conclusion  is,  that  the  dying  of  Catharine  Da  Costa^ 
which  the  testator  contemplated,  was  a  dying  in  the 
lifetime  of  his  wife.  By  this  construction,  the  whole 
will  is  made  consistent 

Declare,  therefore^  that  the  Plaintiff,  Catharine  Da 
Costa^  in  the  event  which  has  happened,  is  absolutely 
entitled  to  the  testator's  residuary  estate. 
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SMART  V.  CLARK.  May  si. 

June  I, 
^■^HE  will  of  the  testator  as  to  the  point  in  question  In  order  to 
was  in  the  following  words:  —  "I  give  to  my  son,  J«^J^t k^ 
Edward  Clark^  who  is  now  at  sea,  the  interest  of  500/*  tendon  of  the 
stock  in  the  5  per  cents,  navy,  during  his  natural  life,  words,  '^  if  he 

if  he  comes  to  claim  the  same  within  five  years  after  my  "l^ould  die," 

•^  were  con- 

decease;  but  if  he  should  die  or  not  come  to  claim  the  itrued^'^whea 

same  within  the  time  limitedi  then  I  give  the  said  stock  j^^^ 

to  the  children  of  my  daughter  Arm  Smarts  share  and 

share  alike^  with  all  the  interest  that  may  be  due  therer 

on/'     The  residue  of  his  estate  he  bequeathed  to  his 

four  daughters. 

The  son,  Edward  Clarkf  having  returned  to  this 
country  and  claimed  the  bequest  within  the  five  years, 
received  the  dividends  of  the  stock  during  his  life,  and 
died  after  the  five  years  had  elapsed.  Upon  his  death, 
the  children  of  Jnn  Smart  filed  their  bill  to  have  the 
500/.  stock  transferred  to  them ;  and  the  question  in  the 
suit  was,  whether  the  500/.  stock,  bequeathed  to  Ectward 
Clark  during  his  life,  went  over,  upon  his  death,  to  the 
children  of  Ann  Snuart,  or  became  part  of  the  testator's 
residuary  estate. 

Mr.  J.  BusseUf  for  the  Plaintiffs. 

The  testefemr  has  completely  severed  this  sum  of  stock 
from  the  residue  of  his  estate,,  and  has  appropriated  it 
for  the  benefit  of  Edward  Clark  during  his  life»  aad 
afterwaods  to  the  children  of  Ann  Smart  absolutely.  If 
it  had  been  given  to  Edward  Clark  absolutely^  the  gift 
to  the  children  of  Ann  Smart  mighty  perfaapSi  have  been^ 

regarded 
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1 827*  r^arded  as  merely  a  substitution  for  the  former  gift ;  and 
it  might  have  been  held,  that  the  bequest  to  them  could 
never  come  into  operation,  if  the  former  gift  took  effect. 
But  as  Edward  ClarkhsLS  only  a  life  interest  ^ven  to  him^ 
and  as  the  ^ft  to  the  chOdren  of  Ann  Smart  is  absolute, 
the  latter  cannot  be  regarded  as  a  substitution  for  the 
former,  but  is  a  limitation  under  which  the  children  will 
take,  either  if  Edwards  life  interest  never  arises,  or  when 
it  expires  by  his  death.  The  children  of  Ann  Smart 
were  postponed  merely  for  the  sake  of  giving  the  divi- 
dends to  Edward  during  his  life;  and  no  reason  can  be 
assigned,  why  the  testator  should  have  intended  that  the 
stock  should  go  to  them,  if  Edward  died  either  in  the 
testator^s  lifetime^  or  within  five  years  afterwards,  and 
that  it  should  not  go  to  them,  if  Edward  survived  him  by 
six  years.  It  is  true  that,  primd  Jhune^  the  conjunction 
**  if  imports  contingency;  but  the  testator  was  naturally 
drawn  into  the  use  of  an  expression  importing  con- 
tingency, because  one  event,  for  which  he  was  providing, 
—  namely,  that  of  Edward  not  claiming  the  legacy 
within  five  years,  —  was  contingent.  There  are  many 
cases,  in  which  "if  A.B.  shall  die"  has  been  held 
to  mean  "when  A.  B.  shall  die."  In  Fortescue  v. 
Abbott  (a),  "  if  either  of  the  testator^s  children  should 
depart  this  life,"  was  construed  "  when  either  of  his 
children  should  die."  "  In  case^"  b  a  phrase  importing 
contmgency,  at  least  as  strongly  as  "  if;"  yet  in  Billings 
V.  Sandom  (6),  where  a  testator  gave  1000/.  to  ^.,  and 
in  case  of  A.*3  decease,  to  B.  and  C,  Lord  J^urlom 
held  that  the  money  was  given  to  A.  for  life  only,  with 
remainder  to  £•  and  C  A  similar  conclusion  was 
adopted  in  in  Nawlan  v.  NeUigan  (r),  and  in  Douglas  n 
Ckalmer  {d).  If  words,  which  primd/acie  import  con- 
tingency, 

(a)  PeUe^en,  479.   Feamefm        (e)  IlnA^S9. 
Omimg€Ht  ^emmnders,  2i3,  W  S  Fe#.  jun.  501. 

[b)  1  Bro.  C.  C.  304. 


The 


{a)  1  Vet.  Sen,  308.  (tf)  5  Ves,  806. 

lb)  3  Kw.  4-  S.  185.  {g)  6  Ves.  557. 

(c)  4  Madd.  144.  (A)  1  Swantt.  161. 

(d)  4  Vet.  160.  (t)  8  Ker.  juD.  IS. 
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thigeocy,  may  be  considered  as  denoting  generally  the  1887. 
death  of  the  person  to  whom  they  are  applied,  even 
when  the  interest  of  that  person  in  the  fund  is  not  con- 
fined expressly  to  his  own  life;  much  more  easily  may 
they  receive  that  construction,  when  it  is  declared  by 
unequivocal  words,  that  the  person,  whose  death  is  spoken 
o^  is  to  take  for  his  life  only. 

Mr.  Wilbrahamj  for  the  residuary  legatees. 

The  500/.  stock  is  given  to  the  children  of  Ann  Smarts 
only  in  case  certain  contingent  events  should  happen. 
One  of  the  contingencies  was,  if  Edward  Clark  did  not 
claim  the  legacy  within  five  years ;  and  that  event  did 
not  happen,  for  he  did  claim  the  legacy  before  five  years 
had  elapsed.  The  other  contingency  was,  **  if  he  should 
die:"  these  words  in  themselves  import  contingency: 
death  at  some  time  or  other  is  not  contingent;  but  death 
within  a  given  time  is  contingent;  and  the  testator, 
therefore,  must  have  meant  deatii  within  a  given  time, 
namely,  within  the  five  years.  The  words,  ^*  within  the 
time  limited,"  modify  the  whole  of  the  preceding  clause; 
and  apply  to  the  first  branch  of  it,  ^^  if  he  should  die,"  as 
well  as  to  the  latter  branch,  ^*  or  not  come  tot  claim  the 
same."  Even  if  there  had  not  been  a  time  expressed  in 
the  will,  to  which  the  contingency  might  be  referred,  the 
Court,  to  satisfy  the  natural  meaning  of  the  words, 
would  have  referred  the  dying  to  death  in  the  testator's 
lifetime.  Beck/ord  v.  Tobin  (a),  HiU  v.  HiU  (i),  Slade  v. 
Milner  (c),  Hinckley  v.  Simmons  {d)  King  v.  Tcn/lor  (^), 
Turner  v.  Moor  (g),  Galland  v.  Leonard  (A),  Cambridge  v. 
Bous  (i). 
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» 

1827.  The  Master  of  the  Roixs; 

I  fear  it  is  difficolt  to  reconcile  all  tbe  cases  which 
have  been  cited.  The  case  of  Billings  v.  Sandom  is, 
however,  an  authority  directly  in  point;  there  being  no 
cfifference  in  the  sense  of  the  expressions  '*  if  he  should 
die,'^  or  *^in  case  he  should  die:"  and  I  more  readily 
follow  that  case,  because  it  can  hardly  be  doubted,  that 
the  real  intention  of  the  testator  was,  that  the  children 
of  his  daughter  should  be  the  objects  of  his  bounty,  the 
son  being  out  of  the  wsy. 


\ 
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In  re  SILCOCK'S  Estate.  Rolls. 

May  29. 

N  this  case  the,  question  was,  whether,  where  a  feme  A  feme  coTert, 

covert  was  tenant  in  tail  in  remainder,  after  a  subsist-  ;^°remainder 

ing  life-estate,  of  money  to  be  laid  out  in  land,   she  of  money  to 

could,  by  an  arrangement  with  the  tenant  for  life,  and  by  j^nd^  by  ar- 

an  order  of  the  Court  made  upon  her  private  examin-  rangement 

with  tnc  t^" 

ation  under  the  7  G.  4.  c.  45.,  being  the  act  amending  nant  for  life, 

the  act  commonly  called  Lord  Eldoris  act,  entitle  her  *"i*i"f J|!?' 

•^  -  '  ^  vate  examm- 

husband  immediately  to  receive  a  proportion  of  the  ation,  ander 
«^«  «  the  7  G.  4. 

"*^0«y-  c.  45.,  con- 

sented to  the 

TTie  Master  of  the  Rolls,  upon  a  precedent  before  proportion  of 

Lord  Gifford^  and  upon  reference  to  the  act,  made  the  Jj>e  hug^^j? 

order  for  payment  to  the  husband.  and  the  order 

was  made  ac- 
cordingly. 


BROOKER  V.  COLLIER.  Af«y  22. 

THE   decree   ordered   certain  premises  to  be  sold.  A  direction 
for  a  reserved 

The  Plaintiff,  who  was  a  party  interested  in  the  bidding  ought 

produce  of  the  sale,  was  desirous  that  there  should  be  a  "®' '?  ^^  *"," 
^                 ^               '                                   »           ^  serted  in  a  de- 
reserved  bidding,  and  he  asked,  at  the  hearing,  that  a  cree  for  sale, 

direction  to  that  effect  might  be  inserted  in  the  decree.  be\he  subject' 

of  a  separate 

^—  order 

The  Master  of  the  Rolls  stated,  that  such  a  direction 
ought  not  to  be  inserted  in  the  decree,  but  must  be  the 
subject  of  a  separate  order. 


Vol.  IIL  B  b 


Hio  •         CASES  <N  CHfANCEIlY. 


Jliiwii.  MORTIMER  V.  WESG^. 

A  testawf  dfe.  J^ICHARD  MORTIMER,  by  hfs  wilF,  dated  b 
and  personal  Fehniary  1802,   and  daljr  executed  aiid  attested, 

property  to  cra^g  ^n  jjjg  ^eal  and  personal  estate  to  trustees,  upon 

trustees,  Updn  ®  /  .  ^ 

trust  for  fout  trust,  among  other  things,   to  pay  an  annuity  of  ISCtf. 

^mrOd  ^^  ^  y^^^  ^  ^^^  ^^''^^  ^"^  atiother  annuity  of  lOOL  a  year, 

Davies,  y^hom  to  a  Woman  of  the  name  o£  Martha  Davis ;  "  arid  upon 

by  their  re-  further  trust,*'  continued  the  testator,  "as  to  the  residue 

spective  or  net  proceeds  of  the  said  rents,  ^jrofits,  interest,  and 
nahnes,  <' toge-       ,  .      ^  «       ,.    ,        .         n  •        \ 

tber  with  other  monies  (afler  discharging  all  necessary  outgoings), 

^ytFY^^^^^ .,  and  as  to  the  whole  of  the  same  rents  and  profits  and 
child  bofh  of  ,        ^       ,  ,   .  _  ,,./•,-' 

the  body  of  monies,  after  the  several  deceases  of  my  said  mie  Mary, 

^IrfdJ^alite  ^"^  Martha  Dames,  ib  pay  and  dinde  the  $ame  by 

at  my  decease,  quarterly  payments,  to  and  amongst  Ann,  the  daughter 

nine  nvonths*"  ^^  ^^^  ^^^   Martha   Davies,   born   on   or   about   the 

afterwards,  13th  January  1795,  and  baptized  &c.  by  the  name  and 

share  alike : "  description  of  Ann,  the  daughter  of  Richard  and  Martha 

Martha  Davies ;  Richard,  bom  on  or  about  the  21st  June  1796, 
Dames  had  *  j         .     •  /. 

two  other  and   baptized  &c.    by  the    name   and    description   of 

S?TeSte  ^^^^""^^  ^^^  ^^^  of  Richard  and  Martha  Mortimer  s 

of  the  will,  John  Treasure,  son  of  the  said  Martha  Daoies,  bom  on 

dSe^^^fT****  ^  ^'^^^^  ^^^  ^^^^  October  1799,  and  baptieed  &c.  by 

codicil  to  it;  the   name  and  description   of  John   Treasure,  son  of 

well  as  th^  Richdrd  and  Martha  Mortimer  ;  James,  son  of  the  said 

four  previ-  Martha  Davies,  born  on  or  about  the  16th  June  1801, 

ously  Doro. 

were  all  iHe-  and  baptised  &c.  by  the  name  and  description  of  JameSj 

fhlia^'bUn  ^^  ^"  ^^  Richard  and  MaHha  Mortimer;  or  such  of 

after  the  date  them  as  shall  be  living  at  my  decease,  together  witit 

not  enthlecT*  ^Tery  other  child  born  of  the  body  of  the  said  Mtartha 

to  any  share  Dames,  and  living  at  my  decease,  or  born  and  lining 

perty.  within  nine  calendar  months  afterwards,  share  and  share 

alike,  for  their  several  lives :  and,  from  and  after  the  de- 
cease of  every  of  the  said  children  of  the  said  Martha 

Dwnes^* 
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Jkfvieii^*^  die  t^tpitor  dUp^]|se4  of  hi^i  prQperty  vi  fiiyour 
of  their  ifsqe. 

Th#  tf^^tor's  wife  d\e^  in  his  lifetime*  W^^ 


< 


Ja  iliffx^  IBO^  he  nu^^e  ^  codicil  to  his  will»  in 
vhichi  ato  revoking  the  bequest  of  the  annuity  of 
100/.  per  annnm  to  Martha  Daviesj  he  addedt  "  And 
in  lieu  thereof,  in  case  she  is  living  with  me  at  my 
decease^  and  not  otherwise,  I  give  and  bequeatji  to  her 
tlie  sum  of  100/.  only;  and  I  do  hereby  revoke  such 
parts  of  my  will  on  account  of  the  ill  treatment  of  the 
aaid  Martha  Davies  to  me,  which  has  been  the  sole 
reason  of  ray  not  marrying  her ;  and  I  do  declare  this 
to  be  taken  as  a  full  revocation  of  such  within  bequest, 
which  is  now  to  sink  into  the  residue  of  the  estate  for 
the  benefit  of  the  children  interested.*' 

By  a  second  codicil,  dated  in  June  1807,  he  revoked 
his  bequest  to  Martha  Davies. 

Neither  of  the  codicils  was  attested  so  as  to  pass  free- 
hold lands. 

The  testator  died  in  March  1809,  leaving  a  consider- 
able property,  including  both  freeholds  and  leaseholds. 

Of  the  four  children  of  Martha  Davies^  named  in  die 
will,  one  died  in  the  testator's  lifetime.  Martha  Davies 
had  two  other  children  born  subsequently  to  the  date  of 
the  win,  but  both  of  them  before  the  date  of  the  last 
oodicti:  Thomas^  bom  in  January  1803,  and  Jeremiah^ 
bom  \xijune  1805.    All  these  children  were  illegitimate. 

The  question  was,  whether  Thomas  and  Jeremiah  took 
any  interest  in  the  property  under  the  words  of  the  will. 

Bb  2  The 
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1827.  The  cause  had  been  argued  before  Lord  Eldon;  and 

he  stated  his  opmion  to  be,  that  the  children  bom  after 
the  date  of  the  will  did  not  take.  But  as  Thomas  and 
Jeremiah  were  co-plaintifls  with  the  elder  children,  so 
that  the  different  plaintiffs  had  adverse  interests  in  the 
quesdon,  he  refused  to  make  a  decree;  and  the  cause 
stood  over,  in  order  that  Thomas  and  Jeremiah  might  be 
made  defendants. 

The  record  having  been  brought  into  a  proper  form, 
the  cause  came  on  again  for  hearing. 

Mr.  ShadweU   and   Mn  Prestohy   for    Thomas  and 
Jeremiah. 

As  to  the  intention  of  the  testator,  apparent  on  the 
.  &ce  of  the  will,  no  reasonable  doubt  can  be  entertained. 
He  enumerates  four  children  of  Martha  DavieSj  who 
were  then  living,  and  who  were  all  illegitimate,  and  he 
classes  along  with  them  ^<  every  other  child  born  of  the 
body  of  Martha  Davies  in  his  lifetime."  He  con- 
templated the  likelihood  of  the  continuance  of  his  inter- 
course with  this  woman.  Thomas  and  Jeremiah  answer 
the  description  of  "  children  of  her  body :"  they  come 
within  the  words  of  the  will,  and  were  unquestionably 
objects  of  the  testator's  bounty ;  and  there  is  no  reason 
why  the  intention  of  the  testator  should  not  in  this  case 
have  full  effect.  The  objection  is,  that  they  are  illegiti- 
mate, and  were  not  in  esse  at  the  date  of  the  will.  But 
it  has  never  been  decided  that  a  bequest  to  future  ille- 
gitimate children  is  void.  ^*  I  know  no  law,"  says  Lord 
EldoHy  in  Wilkinson  v.  Adam  (a),  <<  against  devising  to 
die  children  of  a  woman,  whether  natural  or  not,  ^ 
that  cri  ates  no  uncertainty.     The  difficulty  ari^s  upon 

a  devise 

(«)  1  r.  4- 1?.  446— 468. 
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a  devise  to  the  children  of  a  particalar  man  by  a  woman  18S7. 
to  whom  he  is  not  married/'  And  again,  **  Whether 
the  cases  cited  from  Lord  Coke  (a),  which  are  all  cases 
of  deeds,  have  necessarily  established  that  no  future 
illegitimate  child  can  take  under  any  description  in  a 
will,  whether  that  is  to  be  taken  as  law,  it  is  not 
necessary  to  decide  in  this  case.  I  will  leave  that  point 
where  I  find  it,  without  any  determination/'  It  is  true^ 
where  the  children  are  described  with  reference  to  the 
father,  a  bequest  to  them  may  fail ;  because  it  must  be 
uncertain  who  is  the  father  of  an  illegitimate  child.  In 
Metham  v.  TTie  Duke  of  Devon  (i)  the  gift  was  to  the 
natural  children  of  the  Duke ;  and  it  was  held  that  an 
illegitimate  child  in  ventre  sa  mere  could  not  take,  be- 
cause it  had  not  acquired  a  name  by  reputation.  But 
where  they  are  described  as  the  children  of  a  particular 
woman,  the  objects  are  as  certain  as  if  they  were  In- 
timate. In  Blundell  v.  Dunn  (c)  a  bequest  to  an  ille- 
gitimate child  not  born  in  the  testator's  lifetime,  but 
described  as  the  child  **  with  which  Sarah  is  now  efir' 
denley**  was  sustained. 

Besides,  the  codicils  operated  as  a  republication  of  the 
will  except  with  respect  to  the  freehold,  and  the  will 
must  be  considered  as  speaking  from  the  date  of  the  last 
codicil ;  so  that  Thomas  and  Jeremiah  will  be  entitled  to 
a  share  of  all  the  personal  estate,  as  having  been  in  e$^ 
at  the  time  when  the  testamentary  disposition  was  made. 
Habergham  v.  Vincent,  (d) 

In  Metham  v.  The  Duke  of  Devon,  a  deed  poll  wa$ 
considered  to  be  in  the  nature  of  a  codicil  to  the  will ; 
and  the  gift  was  not  confined  to  illegitimate  children 

born 

(a)  Co.  Lit.  3  b.  (c)  Cited  in  1  Madd.  435. 

V  ib)  I  P,  WfM.  530.  (d)  I  Vet.ium  410. 
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18^.       born  at  th«  cbte  of  dre  will,  but  am  ^attended  to  til  who 
hr-yjj^     Were  bom  'before  the  date  of  the  deed  polL 


tr.  . 


Mr.  Sagden,  Mr.  Biacihum^  Mr.  Martin^  Bnd  Mr. 
Siuarty  cotttra* 

Metham  v.  7%^  2>k£^  ^  Z)avn  establishes  the  pro- 
position,  that  a  beqaest  to  futare  illegitimate  children 
is  void;  and  there  is  no  authority  for  making  a  dis- 
tinction between  ill^timate  children  described  as  being 
the  children  of  a  particular  mother,  and  those  who  are 
described  as  the  children  of  a  particular  father.  Arnold 
Y.  Preston  (a),  Barle  v.  Wilson (6),  Wilkinson  ▼•  Adam{c\ 
Bqyley  y.  SnelAam  {d)^  Sxoaine  v.  Kennerley  (e),  Beachcrqfi 
y.  Beachcrqfi  {g),  Kenebel  y.  Scrafton  {h\  Blodwdl  y. 
Edwards.  (0 

Eyen  if  an  express  gift  to  future  illegitimate  children 
could  be  sustained,  no  such  gift  occurs  in  this  will. 
The  bequest  is  '*  to  eyery  other  child  bom  of  the  body 
of  Martha  Daxdes,"  which  must  mean  eyery  legitimate 
child.  Suppose  Martha  Daoies  had  married,  and  had 
had  legitimate  children,  would  they  not  haye  taken  ?  and 
could  it  have  been  argued,  that  her  after-bom  illegi- 
timate children  by  the  testator,  and  her  after-bom 
legitimate  children  by  another  man,  were  to  take  con- 
jointly ? 

The  fact  of  a  codicil  haying  been  made  afler  the 
births  of  Thomas  and  Jeremiah  is  altogether  immaterial: 
it  cannot  alter  the  construction  of  the  will^  or  render 
yalid  a  bequest  which  was  yoid  ab  initio^  except  so 

/ar 

(a)  18r«.288.  {e)  1  re#.^^.455. 

{b)  17  Ktf«.5S8.  \g)  1  Mad.  490. 

(c)  iV.lj^B.  4SS.  \h)  9  Eoit^  5S0. 

{i)  1  Sim.4r!^fB.  (t)  Cro.Bl.S09. 
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Far  as  it  might  operate  for  the  benefit  of  legitimate        2M^7> 
tiilJrenh 


MoBTIMSft 


2Tle  Lord  CfiAMtSLLOft.  M^  ^ 

It  was  contended  in  this  cause,  that  Thomas  *and 
fjkremiahj  who  were  not  born  at  the  date  of  the  wilj, 
were  entitled  to  a  share  of  the  whole  property,  be- 
cause the  children  were  described  with  reference  to  the 
mother;  and  that,  even  if  they  were  excluded  from  the 
fi^holds,  they  would  participate  in  the  leaseholds  and 
copyholds,  because  they  were  born  before  the  date  of 
the  last  codicil,  which  was  to  be  considered  as  a  re** 
publication  of  the  will,  and. as  fixing  the  time  from 
which  the  will  would  speaks 

• 

It  is  not  necessary  for  me  to  give  an  opinion  on  aH 
the  points  which  were  argued^  The  terms,  which  de^^ 
scribe  the  objects  of  the  bequest,  are  general  —  **  every 
other  child  bom  of  the  body  of  Martha  DaviesJ*  Now 
where  there  is  a  bequest  to  children  generally,  legi^ 
timate  children  must  be  meant,  unless  it  is  shewn  by 
something  amounting  to  necessary  implication,  that  the 
testator  intended  that  the  bequest  should  be  to  illegi- 
timate children.  Here  there  is  nothing  to  shew  by  feces'- 
sary  implication,  that  the  testator  intended  that  illegiti- 
mate children  should  take.  He  has  not  even  limited  th^ 
bequest  to  his  own  children  by  Martha  Davies ;  and  for 
a  very  obvious  reason  —  because  it  was  clear,  that  a  be- 
quest to  unborn  illegitimate  children,  describing  them  by 
reference  to  the  father,  would  be  altogether  invalid. 

Thomas  and  Jeremiah  are  not  entitled  to  take  any 
part  of  the  property,  either  under  the  will  or  by  the 
operation  of  the  codicil. 
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Mayli 
July  S6. 

The  equity  of 
redemption  of 
a  leasehold 
for  years,  with 
a  covenant  for 
perpetual  re- 
newal, is  not 
an  interest  in 
real  estate 
within  the 
meaning  of 
the  S3  G.  3. 
c.  102.  #.  19. 

The  assig- 
nee of  an  in- 
solvent is  not 
bound,  under 
that  section, 
to  dispose  of 
such  an  equity 
of  redemption 
b^  public  auc- 
tion. 

In  a  suit  by 
the  assignee  of 
an  insolvent 
to  impeach  a 
sale,  which  a 
former  assig- 
nee had  made, 
of  an  equity 
of  redemp- 
tion, the  in- 
solvent is  not 
rendered  a 
competent 
witness  for 
the  Plaintiff 
by  releasing 
his  interest  in 
the  residue  of 
his  estate. 


WALDRON  V.  HOWELL. 

A  PIECE  of  ground  had  been  assigned,  subject  to  a 
■*^  yearly  rent,  to  Hontell  and  Watkinsy  their  executors, 
administrators,  and  assigns,  as  tenants  in  common,  during 
the  residue  of  a  term  of  thirty-nine  years  and  nine 
months,  created  by  a  lease  dated  the  4th  of  June  1807  ; 
and  they  were  also,  by  the  assignment  of  that  lease, 
entitled  to  the  benefit  of  a  covenant  contained  in  it  for 
the  renewal  of  the  term  at  the  end  of  every  fourteen 
years,  on  the  payment  of  a  fine  certain.  Portions  of 
this  ground  were  afterwards  let  out  o^  building  leases. 
In  Naoember  1813,  Watkins  mortgaged  his  moiety  to 
Howell.  In  August  1815,  Watkins  took  the  benefit  of 
the  insolvent  act;  and,  on  the  4th  of  June  1817,  his 
estate  and  effects  were  conveyed  and  assigned,  under 
the  authority  of  the  insolvent  debtors'  court,  to  Pocie^ 
who  had  previously  been  chosen  assignee.  Pocile  did 
not  dispose  of  the  insolvent's  interest  in  tlie  leasehold 
premises  by  public  auction;  but,  in  September  1817,  he 
sold  by  private  contract,  and  conveyed,  the  equity  of  re- 
demption in  fVatkins^s  moiety  to  Howell,  the  mortgagee 
of  that  moiety,  and  the  owner  of  the  other  moiety.  Howell 
afterwards  conveyed  part  of  the  premises  to  one  Lewelb/n, 
In  October  1818,  Poole  was,  by  an  order  of  the  insolvent 
debtors'  court,  discharged  from  being  assignee,  and  the 
present  Plaintiff  was  appointed  assignee  in  his  stead. 

The  Plaintiff,  in  his  bill  filed  against  Howell  and 
Lewelli/n,  insisted,  that  the  sale  by  Poole  to  Howell  was 
void ;  first,  because  it  was  made  fraudulently ;  and, 
secondly,  because  a  sale  by  private  contract  was  not 

nutlio- 
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authorised  by  the  provisions  of  the  5S  G.  S.  c.  102., 
which  was  the  act  for  the  relief  of  insolyent  debtors  in 
force  at  the  time  of  the  transaction. 

The  Vice-Chancellor  decided  against  the  Plaintiff,  on 
both  points,  and  dismissed  the  bill  without  costs. 

The  Plaintiff  appealed. 

On  the  point  of  fraud,  the  Lord  Chancellor  was  of 
opinion  that  the  allied  fraud  was  not  made  out  on 
evidence. 
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V. 
HOWBLL. 


The  only  other  question  in  the  cause  was,  whether^ 
under  the  53  G.  S.  c.  102.  s.  19.,  the  assignee  was  not 
bound. to  have  sold  ttie  insolvent's  interest  in  the  lease- 
hold by  public  auction. 

The  eighteenth  section  of  that  act  provides,  among 
other  things,  ^*  That  alf  the  esUte,  right,  title,  in- 
terest, and  ti*ust  of  every  prisoner  who  shall  be  dis^ 
charged  by  virtue  of  this  act,  of,  in,  and  to  all  the 
real  estate,  as  well  freehold  as  copyhold  or  customary, 
and  of,  in,  and  to  all  the  personal  estate,  debts,  and 
efiects  of  every  such  prisoner,  shall,  &c.  be  vested  in 
the  person  or  persons  to  whom  the  same  shall,  by  the 
Older  of  the  same  court,  be  directed  to  be  conveyed 
and  assigned ;  and  the  conveyance  and  assignment  shall, 
together  with  this  act,  be  good  and  effectual  in  law  to 
vest  the  estate  and  effects  therein  comprised  in  the 
person  or  persons  to  whom  the  same  shall,  by  order  of 
such  court,  be  directed  to  be  conveyed  and  assigned, 
his,  her,  or  their  heirs,  executors,  administrators,  and 
assigns,  according  to  the  estate  and  interest  which  the 
prisoner  had  therein."  The  nineteenth  section  enacts, 
*'  That  every  such  assignee  or  assignees  as  aforesaid 

shall. 
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9MH  with  Ml  convtfpicQt  speedt  i^r  his,  her^  or  their 
Accepting  such  as^gnmeaf  or  cpn v^yance,  1U19  bi%  ber^ 
or  their  best  endeavoiu-3  to  roceive  and  g^i  10  this  estltibp 
and  effects  of  every  such  prisoner,  and  shall,  with  all 
oonTttnient  speed,  noal^s  sdieof  nU  lb»  estate  ^qd  effects 
of  such  priaoDer  vested  in  such  assignee  or  e^signeesi 
and  if  such  prisoner  shall  be  interested  in  or  entitled  to 
any  real  estate^  either  in  pessessiont  reversion^  or  ex^ 
pectanctfj  the  same^  within  the  space  of  two  months  after 
such  assignment  add  conveyance,  shall  be  sold  bypiMic 
auction  in  such  a  mamer  and  at  such  place  or  pkoes* 
as  the  major  part  of  the  creditors  of  such  prisoner 
entitled  to  the  benefit  thereof,  who  shall  assemble  toge* 
tker  on  any  notice  in  writii^  published,  &c,  iliall  under 
his)  her,  or  their  hand  or  hands  approve.^' 


Mr  Pepjfs  and  Mr.  Bickersteth^  for  cbe  appellant. 

The  intention  of  the  legislature  was  to  distinguish 
personal  chattels,  which  pass  by  delivery,  from  proper^ 
which  does  not  so  pass,  but  must  be  transferred  by  deed* 
The  former  constitute  the  '*  estate  and  effects'*  which  the 
assignee  is  to  "  receive  and  get  in ;"  and  the  disposal  of 
these  are  left  to  his  discretion.  But  if  the  insolvent  is 
"  interested  in  or  entitled  to"  any  real  estate,  that  interest 
is  to  be  dealt  with  differently ;  and  the  legislature,  in  pre^ 
scribing  a  different  course  of  dealing  with  an  interest  in 
land,  had  regard  to  the  nature  of  such  property  and  of 
the  tide  to  it,  and  not  to  the  quantity  of  interest  which 
the  insolvent  might  have*  Every  consideration,  which 
renders  it  proper  that  a  sale  by  auction  should  be  pre- 
ferred in  disposing  of  a  leasehold  for  lives,  applies 
equally  to  a  term  of  years ;  and  it  could  never  be  meant 
to  bind  an  assignee  to  sell  a  lease  for  a  single  life  by 
public  auction,  and  to  leave  him  at  full  liberty  to  dispose 
of  a  term  for  2000  years  by  private  contract.     Neither 
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in  the  eigbteenth  seetim,  oar  in  the  ninetaeBdi,  di  1898. 
we  meet  with  the  phrase  **  semd  o^"  <ir  aoy  other  ex- 
pression exclusively  applicable  to  freehold  Interests*  In 
the  former  section  the  words  are^  **  estate,  right,  title, 
interest,  and  trust,  o^  in,  and  to  jreid  estate  |''.ui  the  latter, 
they  are,  *' interested  in  or  entitled  to''' real  estate;  and 
it  is  impossible  to  say  that  he,  who  lias  a  term  for  years, 
has  not  an  estate,  right,  title,  and  interest,  in  the  lands. 
A  term  for  years  is  not  personal  estate  in  the  sense  in 
which  that  phrase  is  used  in  the  act,  when  mention  is 
made  of  '^  personal  estate,  goods,  and  effects,"  or.  of 
'^  estate  and  effects,''  which  the  assignee  is  ^*  to  receive 
and  get  in  :"  it  is  a  personal  interest  in  real  estate,  and 
it  is  not  capable  of  being  received  or  gotten  in.  The 
twenty-sixth  section  begins  thus :  '^  And  whereas  a 
prisoner,  who  may  be  entitled  to  and  claim  the  benefit 
of  this  act,  may  be  seised  and  possessed  of,  or  entided  to 
lands,  tenements,  or  hereditaments,  to  hold  to  such 
prisoner  for  the  term  of  his  or  her  life,  or  other  limited 
estate^  S^c^  The  words  "  other  limited  estate"  will  in- 
clude terms  for  years ;  so  that  the  legislature  appears  ta 
have  considered  terms  for  years  as  interests  in  real  estate4 

Mr.  Sugden  and  Mr.  West^  for  LeweUyn. 

Mr.  Home  and  Mr.  Cooper^  for  Howell* 

The  argument  on  behalf  of  the  respondents  was,  thaty 
in  the  eighteenth  section,  the  real  estate  and  the  personal 
estate  were  most  explicitly  distinguished ;  that  an  interest 
in  a  term  for  years  is  personal  estate,  and  must, 
therefore,  be  considered  personal  estate,  and  not  real 
estate,  within  the  meaning  of  the  eighteenth  section ;  that 
real  estate  in  the  nineteenth  section  must  receive  the 
same  construction  as  real  estate  in  the  preceding  clause } 
and|  therefore,  that  a  term  of  years  did  not  come  within 

that 
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that  description  of  property  which  the  act  ordered  the 
assignee  to  sell  by  auction. 


^^ 


The  Lord  Chancellor. 

As  I  am  of  opinion  that  there  was  nothing  fraudulent 
or  improper  in  the  transaction  which  this  bill  seeks  to 
impeach,  the  only  question,  which  remains  to  be  disposed 
of,  is  that  which  arises  out  of  the  5S  6.  3.  r.  102.  In 
the  nineteenth  section  it  is  stated,  that,  if  the  person 
taking  the  benefit  of  the  act  **  shall  be  interested  in  or 
entitled  to  any  real  estate,  either  in  possession,  reversion, 
or  expectancy,  the  same,  within  the  space  of  two  months 
after  such  assignment  and  conveyance,  shall  be  sold  by 
public  auction,  in  such  manner  and  at  such  place  or 
places,  as  the  major  part  of  the  commissioners"  shall,  in 
the  manner  therein  mentioned,  approve.  It  was  contended 
by  the  Plaintiff,  that  the  interest  of  the  insolvent  in  these 
leaseholds  was  an  interest  in  real  estate,  and,  therefore, 
that  the  sale  ought  to  have  been  by  public  auction,  and 
not  by  private  contract.  The  Vice-Chancellor  held, 
that  the  case  did  not  come  within  the  nineteenth  section, 
but  that  the  assignee  was  authorised  to  consider  the 
insolvent's  interest  in  the  lease  as  mere  personal  estate; 
and  I  am  of  opinion  that  the  judgment  of  the  Vice- 
Chancelior  was  correct, 

• 
The  eighteenth  section  relates  to  the  vesting  of  the 
estate  and  interest  of  the  insolvent  in  the  assignee;  and 
the  nineteeenlh  section  directs  the  assignee  how  to  dis- 
pose of  the  property  thus  vested  in  him.  It  is  material^ 
therefore,  in  considering  the  latter  section,  to  consider 
the  language  of  the  former  section.  The  eighteenth 
section  enacts,  that  <^  all  the  estate,  right,  title,  interest, 
and  trust  of  every  prisoner,  who  sliall  be  discharged  by 

virtue 
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virtue  of  this  act,  o^  in,  and  to  all  the  real  estate,  as 
well  freehold  as  copyhold  or  customary,  and  of,  in,  and 
to  all  the  personal  estate^  debts,  and  effects  of  every 
such  prisoner,*'  shall  be  vested  in  the  assignees*  Here, 
therefore,  a  precise  distinction  is  drawn  between  the 
tiile  and  interest  of  the  insolvent  in  real  estate  and  his 
title  and  interest  in  personal  estate.  Now  it  b  perfectly 
clear,  that  an  interest,  such  as  the  lease  in  question,  is 
personal  estate,  and  not  real  estate ;  and  it  would,  there- 
fore, bll,  so  far  as  the  eighteenth  section  is  concerned, 
under  the  latter  of  the  two  species  of  property  which 
are  there  mentioned. 


881 


The  nineteenth  section  prescribes  the  course  which 
the  assignee  is  to  pursue.  It  directs  him  generally  to 
make  sale  of  all  the  estate  and  effects  of  the  insolvent; 
but,  as  to  the  real  estate,  he  is  to  sell  it  by  auction  in  such 
manner  and  in  such  place  as  the  major  part  of  the 
creditors  assembled  on  a  certain  notice  shall  approve. 
The  real  estate  spoken  of  here  must  be  considered  with 
reference  to  the  preceding  clause;  and,  therefore^  a 
mere  chattel  interest  cannot  be  considered  as  real  estate 
within  the  meaning  of  the  nineteenth  section. 

Decree  affirmed. 


The  insolvent  had  released  to  the  Plaintiff  all  his  in- 
terest in  the  residuum  of  his  estate^  and  had  been  ex- 
amined as  a  witness  in  support  of  the  case  of  fraud  and 
collusion  stated  by  the  bill. 

Mr.  Sugden  objected,  that  the  witness  was  interested, 
because  his  evidence  was  tendered  in  order  to  increase 
the  fund  divisible  among  his  creditors,  and  thereby  to 
diminish  his  future  liability. 


Mr. 
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Mr.  Pepjfi  relied  od  tbe  54  G.  8*  c«  88.  ••  5a«f  ipikidi 
enadsi  *  that»  in  all  case*  wbatfloever^  the  iiia(dv(enW  upoiA 
Im$  releasing  any  interest  he  or  she  may  hav9  in  tbe 
i^aiduum  of  his  or  her  estale»  shall  and  may  be  admitted 
as  a  good  und  sufficient  witness  in  any  action  or  caase 
to  be  instituted  by  his  or  her  ass^nee  or  aasigneea  for 
tbe  recovery  of  any  debts  due  to  the  said  iosolvent,  in 
the  same  manner  as  a  bankrapt  may  after  obtaining  bis 
«erliiicate.''  This  was*  in  one  sense»  a  suit  to  recover  a 
debt  due  to  the  insolvent  s  for  tbe  result  of  tbe  mortgage 
account  might  be  to  shew  that  a  sum  was  doe  from  HoaxU 
to  the  insolvent.  At  all  events,  tbe  case  came  within 
the  spirit  of  the  clause* 


Mr.  Sugden^  in  reply»  denied,  that  the  evidence  was 
tendered  to  recover  a  debt ;  and  even  if  it  had  been 
tendered  fcr  that  purpose,  be  questionedt  whether  an 
insolvent  could  be  a  witness  to  increase  his  estate^  any 
mcNPe  than  a  person,  who  had  been  twice  a  bankrupt, 
€9onld  be  a  witness  though  he  had  obtained  his  certifl- 
cate^  i^  in  consequence  of  the  dividend  under  the  aaoond 
oommiosion  not  amcmntiiig  to  fifteen  shillings  in  the 
pound  *,  his  fiiture  eiects  lemaiPfid  liaUe. 


The  Lord  Chanckllor  hdd,  that  the  insolvent  was 
not  a  competent  witness,  and  rgected  his  evidence. 


6  0.4,€A6.i.lS7. 
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FAAQUHARSON  «.  PITCHER.  Jime  is.  ar. 


T 


HE  Plaintiff  had  obtained  an  injunction ;  and  the  A  Defendant 

Defendant,  hating  put  in  his  answer,  gave  notice  yji  fo"^t* 

of  a  motion  to  dissolve  the  injunction.     This  motion,  of  prosecu- 

from  the  state  of  business  in  the  court,   stood  ov^r  a^'Jjtl^givwi 

from  time  to  time;  and  before  it  was  rnade,  three  terms  by  him  of  a 

,      ,  f  motion  to  dis- 

havmg  elapsed  without  any  proceedings  faaving  been  8ol?e  an  in- 
taken,  the  Defendant,  at  the  first  seal  after  Easter  term,  J^^^^^^^ie 
obtained  an  order  of  course,  dismissing  the  bill  for  want  Plaintiff  had 
of  prosecution.    •  obtained. 

The  Plaintiff  moved  to  discharge  the  order. 

Mr.  jigar  and  Mi\  Knightf  in  support  of  the  motion. 

The  Defendant,  by  giving  notice  of  motion  to  dissolve 
the  injunction,  undertakes  to  do  a  certain  thing  in  the 
cause ;  and  till  he  does  that  thing,  he  cannot  be  allowed 
to  put  an  end  to  the  cause  in  this  manner.  He  must 
either  make  his  motion  or  abandon  it,  before  he  can  get 
rid  of  the  suit  by  an  order  of  course ;  and  until  he 
apprises  his  opponent  that  the  notice  is  no  longer  to  be 
considered  as  in  force,  he  cannot  take  a  step  the  effect 
of  which  is  to  annihilate  the  suit  and  the  notice  along 
with  it.  While  the  motion  remains  in  suspense,  the 
Plaintiff  cannot  determine  whether  to  amend  or  to  file  a 
replication. 

Mr.  Home  and  Mr.  Saoanstony  contra. 

An  injunction  is   merely  an  incidental  proceeding, 
which  does  not  bring  the  cause  nearer  to  a  hearing.    It 

is 
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been  for  many  years  concerned  as  the  solicitor,  agent, 

and  receiver  of  the  PlaintiiF,  stated,  that,  disputes  having 

arisen  between  him  and  the  Plaintifl^  he,  in  Jamtary  1817) 

had  several  interviews  with  the  Reverend  fVilliam  Cock' 

burUf  who  was  duly  authorised  to  come  to  an  agreement 

with  him ;  and  that,  after  a  very  long  discussion,  be 

(Gould)  and  Cockburtiy  as  the  agent  of  JenkinSf  coocliided 

and  signed  an  agreement.     By  this  agreement,  which 

was  dated  the  4th  of  April  1817,  it  was  stipulated,  that 

Jenkins  should  make  certain  payments,   and  that  the 

conveyance  of  November  1815  should  remain  as  a  security 

to  Gould  for   5000/.,  with    interest   from  the  23d  of 

Jc»mary  preceding,  and  also  as  a  security  against  some 

outstanding  bills   and  drafts    of  Jenkins  upon  Gonddn 

The  performance  of  the  agreement  by  Jenkins^  was  to  be 

in  full  of  all  demands  which  Gould  had  against  him, 

except  a  specified  claim,  in  which  two  other  persons 

were  interested  along  with  Gould* 


The  Defendant  stated,  that,  in  reliance  upon  this 
agreement,  he  had  not  taken  so  much  care  of  the  evidence 
and  documents  connected  with  the  transactions  between 
him  and  Jenkins  as  he  otherwise  would  have  done; 
that,  from  the  time  it  was  entered  into,  he  had  permitted 
Jenkins  to  deal  with  the  property  included  in  the  security 
&f  November  1815,  as  if  it  bad  been  absolutely  his  own; 
that  Jenkins  had  done  various  acts,  by  which  he  re- 
cognised and  confirmed  the  arrangement  of  April  1817; 
and  that,  at  the  time  when  it  was  concluded,  much  more 
than  5000/.  was  due  to  him,  Goulds  He  added,  that, 
from  the  extent  and  multiplicity  of  the  bill  transactions, 
and  from  the  lapse  of  time,  it  had  become  almost  im- 
possible to  make  out  any  accurate  or  satisfactory  ac- 
counts of  them  ;  and  he  admitted  that  he '  had  never 
rendered  any  regular  or  written  account  of  the  monies 
received  and  paid  by  him,  or  of  the  costs  and  charges 

which 
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which  be  daimed,  saTe  that,  at  the  time  of  hiis  rempts  or       1M7. 
paymeaCs,  he  had  alwaya  informed  Jenkins  of  what  he      j,„'„^, 
had  so  received  or  paid.  v. 

OoDtD. 

The  power  of  attorney,  ander  which  CocUntm  had 
acted  for  Jenkins  m  this  afiair,  authorised  him  to  settle 
any  aooooitts  in  which  the  Plaintiff  was  interested,  and 
to  compound  or  compromise  any  claim  or  demand  which 
he  had*  No  professional  man  had  been  oooceraed  for 
Mr.  Jenkins  in  any  of  his  transactions  with  Gould. 

At  the  bearing,  the  power  of  attorney  to  CoMum 
was  not  sufficiently  proved  by  the  defendant :  and,  by 
a  decree  of  the  Vice-Chancellor,  dated  the  8th  oS 
December  183S,  it  was  referred  to  the  Master  to  in- 
quire, whether  the  ^agreement  of  the  4th  of  April  1817 
was  entered  into  with  the  authority  of  the  Plaintiff 
Thonuis  Jenkins^  or  whether  he  afierwards  in  any,  and 
what  manner,  recognised  and  confirmed  the  same;  and 
the  Master  was  to  be  at  liberty  to  state  any  matter 
specially  at  the  request  of  either  party. 

The  Plaintiff  appealed. 

Mr.  Sugden  and  Mr.  Jamesy  for  the  Plaintiff 

The  decree  proceeds  upon  the  principle,  that,  if  the 
power  of  attorney  were  executed  by  Jenkins^  the  agree- 
ment, insisted  on  by  the  answer,  would  be  a  bar  to  the 
general  account  which  we  pray.  Now  we  contend,  first, 
that  the  agreement,  even  if  Cockbum  had  power  to  enter 
into  it,  is  no  bar  to  the  account;  and,  secondly,  that  to 
enter  into  it  was  not  within  the  scope  of  Cockbum^s 
authority. 

First,. what  were  the  mutual  relations  and  circum- 
stances of  the  parties,  when  the  alleged  agreement  was 
made  ?     Gould  was  the  solicitor,  agent,  and  receiver  of 

C  c  2  Jenkins; 


^ 
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Jenkins:  in  the  dealings  between  them,  monies  to  an 
enormous  amount  had   passed   through  the  solicitor's 
hands ;  Jenkins^  it  is  clear,  was  in  pecuniary  embarrass- 
ments, and  exposed  to  pressure  on  the  part  of  one  who 
had  long  been  his  professional  adviser  and  the  manager 
of  all  his  concerns.     In  this  situation  of  things,  disputes 
having  sprung  up  between  them,    an    arrangement  is 
said  to  have  been  entered  into;  but  Gould  admits  that  be 
never  rendered  any  account  of  his  dealings;  no  documents 
were  produced ;  not  even  was  any  bill  delivered  of  the 
costs,  for  the  payment  of  which  provision  is  made.     All 
the  information,  which  was  necessary  to  enable c7!?iiAtfu,  or 
any  friend  who  might  act  for  him,  to  understand  what 
his  circumstances  or  rights  were,  lay  within  the  know- 
ledge  and  power  of  Gould  alone.     It  would  be  contrary 
to  the  tenor  of  all  the  authorities,  if  an  agreement,  entered 
into  under  such  circumstances,  should  protect  a  solicitor, 
agent,  and  receiver,  from  rendering  an  account  to  bis 
client  and  employers.     Drapers^  Company  v.  Davies  (a), 
Newman  v.  Payne  (i).  Lord  Hardwicke  v.  Vernon  (^), 
Beaumont  v.  BouUbee  (d),  DetiUen  v.  Gale  {e\  Mortlock 
V.  BuUer  (g),  Jones  v.  Tripp  (A). 


Secondly,  the  power  of  attorney  authorised  Cockbnm 
to  settle  any  account  in  which  Jenkins  was  interested ; 
and  the  agreement  of  the  4th  April  181 7  was,  it  is  said, 
a  settlement  of  accounts.  But  accounts  cannot  be  settled, 
till  accounts  are  rendered;  and  here  no  accounts  were 
rendered,  no  vouchers  were  produced.  Cockbum  agreed 
that  a  large  sum  should  be  paid  to  Goulds  without  having 
had  the  means  of  knowing  whether  or  not  any  thing  was 
due  to  him. 

Mr. 


(a)  8  Atk.  812.  895. 
\b)    8  Vet.  jun.  199. 
C.  C.  550. 
(c)4r^/.4ll. 


(rf)  5  Vet,  485.     7  Vet,  599. 
4  Bro,        {e)  7  Vet,  583. 
(/?)  10  Vet.  899. 
{h)  Joe.  388.  . 
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Mr.  Home  and  Mr.  Duckworth^  for  the  Defendant.  1827. 

The  agreement  cannot  be  impeached  at  the  hearing, 
for  it  is  not  impeached  by  the  bill.  The  Plaintiff,  if  he 
meant  to  rely  on  the  case  he  now  sets  up,  ought  to  have 
amended  his  bill,  and  have  alleged  that  the  agreement, 
regard  being  had  to  the  circumstances  of  the  parties,  and 
the  relation  subsisting  between  them,  was  fraudulent  and 
void;  and  then  the  Defendant  would  have  gone  into 
evidence  to  prove,  that  the  agreement  was  entered  into 
fiiirly  and  deliberately. 

In  &ct,  however,  the  arrangement  which  was  entered 
into,  cannot  be  impeached.  The  parties  were  at  arm's 
length ;  an  intelligent  agent  acted  on  behalf  of  the 
Plaintiff;  and,  if  accounts  were  not  produced,  it  was 
because  the  very  object  of  the  compromise  was  to  super- 
sede the  necessity  of  entering  into  a  long  and  intricate 
investigation.  It  would  be  most  oppressive  to  drive  the 
Defendant  now  to  a  general  account,  when  many  of  the 
vouchers  and  documents  must  be  lost,  which  he  would 
have  taken  care  to  preserve,  had  he  not  been  induced 
to  re)}'  on  a  compromise  made  so  deliberately. 

Both  parties  have  acted  upon  the  agreement,  which 
the  Plaintiff  now  seeks  in  part  to  set  aside.  Portions  of 
the  property,  included  in  GoulcTs  security,  have,  with  his 
Concurrence,  been  sold  by  Jenkins ;  df  which  sales  not 
one  could  have  taken  place,  if  the  agreement  had  not 
been  considered  as  controlling  Gould* s  security.  These 
sales  are,  in  fact,  so  many  confirmations  of  the  agree- 
ment. 

Mr.  Sugdehj  in  reply. 

If,  to  impeach  the  agreement  stated  by  the  Defendant, 
it  had  become  necessary  to  introduce  facts  which .  did 

C  c  S  not 
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18fi7«  ^  not  appear  in  either  the  origiDal  bill  or  the  answer^it 
would  have  been  proper  to  have  amended  the  billi  in 
order  to  have  placed  the  new  matter  on  the  record* 
But  we  say  that  the  agreement,  as  stated  in  the  answer, 
is  not  a  vulid  and  binding  transaction.  The  bill  shews 
a  primd  facie  title  in  the  plaintiff  to  an  account ;  and 
that  title  is  admitted  by  the  answer.  But  the  Defendant 
seeks  to  protect  himself  by  saying,  that  a  certain  agree- 
ment has  put  an  end  to  all  questions  between  the  parties. 
He  therefore  must  shew  that  the  agreement  was  made, 
and  that  it  is  valid  at  law  and  in  equity.  But  his  own 
statement  is,  that  no  bills  of  costs  were  delivered, — that 
no  account  was  rendered  for  examination,  or  attempted 
to  be  taken^ — that  no  vouchers  were  produced ;  and  our 
proposition  is,  that  an  alleged  settlement  of  accounu, 
made  between  a  solicitor  and  his  client  under  such  cir- 
cumstances, is  a  transaction  which  this  Court  will  not 
recognise. 

The  subsequent  sales  of  parts  of  the  property,  com- 
prised in  GouUCs  security,  cannot  be  treated  as  a  con- 
firmation of  the  agreement.  A  court  of  equity  does  not 
allow  a  confirmation  of  a  vicious  instrument  to  be  ob- 
tained by  surprise ;  the  attention  of  the  party  must  be 
drawn  to  it,  and  the  thi^g  must  be  done  with  an  intent 
to  confirm,  and  with  a  full  knowledge  of  the  circum- 
stances of  the  case.  Here,  die  acts  referred  to  were  not 
done  with  any  intent  to  confirm  the  agreement;  and 
Mr.  Jenkins  was  then  in  the  same  ignorance  of  the  state 
of  his  affairs,  as  when  the  agreement  was  made.  His 
steward,  agent,  and  confidential  legal  adviser  was  in  the 
exclusive  possession  of  that  knowledge^  which  ought  to 
have  been  communicated  to  Mr.  Jenkins^  or  to  Mr. 
Cockbum  on  his  behalf,  before  any  arrangement  was 
concluded.  In  feet,  the  sales  were  for  the  benefit  of 
Goidd  himself;  for  the  proceeds  were  applied,  according 

to* 
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to  the  Urudls  of  the  deed  of  1825,  in  dischargiQg  id- 
cumbrances  prior  to  his. 


$M 


The  Lord  Changeluhi. 

Dctniel  Gotdd,  the  Defendant  in  this  case,  was  for 
sereral  years  the  solicitor,  agent,  and  receiver  of  TTiamas 
Jenkins.  He  received  and  paid  on  Mr.  Jenkin^s  ac* 
connt  very  great  sums  of  money,  and  was  engaged  with 
him  as  his  agent,  in  bril  negotiations,  to  an  immense 
amount  He  claimed  to  be  entitled  to  very  large  sum^ 
from  Mr.  Jenkins  for  costs  and  charges  as  a  solicitor  and 
manager,  and  otherwise,  in  the  course  of  these  various 
transactions.  It  was  admitted  that  he  had  not  delivered 
any  bill  of  costs  as  a  solicitor,  or  rendered  any  written 
or  general  account  of  his  money  and  other  dealings,' 
either  to  Mr.  Jenkins  or  to  any  person  on  his  behalf: 
but  he  msisted  that  a  large  balance  was  due  to  him, 
upon  the  mixed  account,  from  Mr.  Jenkins*  It  was 
stated  by  Mr.  Gould,  that  he  had  defended  many  actions 
at  law  for  Mr.  Jenkins  in  respect  of  dishonoured  bills ; 
but  of  such  actions  he  had  rendered  no  account  It 
further  appeared,  that  a  mortgage  of  Mr.  Jenkin^s 
estates  had  been  executed  in  the  month  of  November 
1815  to  the  Defendant,  but  which  mortgage,  as  the 
Defendant  idleged,  was  executed  at  the  pressing  instance 
of  Mr,  Jenkins  himself*  The  object  of  this  instrument 
was  to  secure  the  Defendant  from  loss  in  respect  of  the 
transactions  between  him  and  Mr.  Jenkins*  The  deeds 
were  prepared  by  or  under  the  direction  of  the  Defendant 
himself;  and  no  solicitor  or  other  professional  person 
was  consulted  by  Mr.  Jenkins,  or  acted  ibr  him  in  the 
coarse  of  the  transaction. 


ChutM* 

2^09,  S* 


It  fmther  appeared  that,  in  the  year  1817,  a  Mr; 
Coekbum^  a  clergyman,  acting  on  the  part  of  Mr.  Jen^- 

C  c  4  kinsi 
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1897.'  kinSi  came  to  a  settlement  with  the  Defendant;  that 
a  power  of  attorney  was  executed  by  Mr.  Jenkins 
to  Mr.  Cockbum;  and  that  the  agreement,  dated  the  4th 
of  April  1817,  set  out  in  the  answer,  was  signed  by 
Daniel  Gould  and  by  Mr.  Cockbum^  as  the  attorney  of 
Mr.  Jenkins  under  that  power ;  but  no  solicitor  was 
employed  on  that  occasion  by  Mr.  «7i?f3^'i?5.  By  this 
agreement  5000/.  was  to  remain  secured  to  Mr.  Gotdd^ 
and  various  payments  were  to  be  made  by  ^ix.  Jenkins  i 
which  being  done,  this  settlement  was  to  be  in  full  of  all 
demands* 

The  Defendant  relies  upon  this  agreement  as  a  de- 
fence to  the  Plaintiff's  prayer  for  an  account.  In  the 
answer,  which  sets  up  this  agreement,  the  above  &ct8  are 
disclosed ;  and  it  is  also  admitted  that  the  agreement  was 
signed  by  Mr.  Cockbum  without  any  bill  of  the  extensive 
law  charges  having  been  produced  to  him,  and  without 
any  such  bill  ever  having  been  submitted  to  the  Plaiotifl^ 
or  even  made  out ;  and  also  without  any  thing  that  could 
be  considered  as  an  account  of  the  receipts  and  pay- 
ments of  Mr.  Gould  in  the  course  of  his  various  and 
complicated  transactions  with  and  on  account  of  Mr. 
Jenkins.  It  was  contended  that^  under  these  circum- 
stances, Mr.  Cockbum  was  not  authorised  in  what  he  did 
by  the  power  of  attorney.  By  that  instrument  he  was 
empowered  to  settle  any  account  or  accounts  in  which  the 
Plaintiff  was  in  any  way  interested  or  concerned  with 
any  person  or  persons,  and  to  pay  or  receive  the  balance^ 
and  also  to  compound  or  compromise  any  claim  or  de- 
mand which  the  Plaintiff  might  have.  I  certainly 
cannot  understand  what  right  Mr.  Cockbum  had,  acting 
under  this  power,  to  dispense  with  the  production  of  Mr. 
Goidd^B  account,  especially  in  such  long  and  complicated 
transactions.     How  could  he  properly  settle  the  account, 

when 
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when  no  account*  was  rendered,  and  when  he  had  no 
meana  of  investigating  the  particulars  of  it? 

Bat  without  dwelling  upon  this  point,  even  assuming 
that  the  settlement  had  been  made  by  Mr.  Jenkins 
himself,  would  it,  under  the  circumstances  of  this  case, 
have  formed  a  sufficient  answer  to  the  application  for  an 
account  Mr.  Goidd  had  stood  in  the  confidential 
situation  of  solicitor,  agent,  and  receiver  of  Mr*  JetMns ; 
andf  while  in  that  situation,  (no  professional  person 
being  employed  for  Mr.  Jenkiiu\  he  had  obtained  from 
him  a  mortgage  of  his  estates  as  a  security  for  the 
balance  of  his  account.  It  is  admitted  that  he  had  never 
delivered  any  bill  of  costs ;  that  he  had  never  rendered 
any  account  of  his  receipts  and  payments ;  that  he  had 
never  prepared  any  such  account;  that  he  had  applied 
to  his  own  use,  and  without  any  statement  of  the  amount, 
the  produce  of  some  of  the  bills  drawn  or  accepted  by 
Mr.  Jenkins.  Could  a  setdement,  under  such  circum-- 
stances,  (Mr.  Jenkins  being,  by  means  of  the  mortgage 
and  otherwise,  so  in  the  power  of  Mr.  Gould\  be 
conclusive  ? 


89S 


But  it  was  urged  by  Mr.  Goidd^  that  the  transactions 
were  so  extensive  and  complicated,  that  it  would  have 
been  extremely  difficult,  if  not  impossible,  to  have  made 
out  an  account. 


As  a  professional  man,  he  must  have  known  that  it 
was  bis  duty  to  keep  a  regular  account  of  his  receipts 
and  payments.  The  more  extensive  the  transactions, 
the  more  imperative  was  this  duty;  and  if  he  has 
neglected  to  perform  it,  the  inconvenience  and  the  loss 
resulting  from  the  omission  must  fall  upon  himself.  If 
the  parties.  Plaintiff  and  Defendant,  had  tlien  met,  and, 
without  the  production  of  any  bill  of  costs  or  any  ac- 
count, 
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1^27.*  ooonty  bad,  under  the  circwiistmces  which  I  have  meiH 
tioned,  made  tbe  setdement  which  is  now  relied  upoo,  *- 
considering  their  relative  situation  of  solicitor  and  client, 
agent  and  principal,  during  these  traosaolkxBs,  wUch 
were  all  complicated  together, -^^  it  would,  I  think,  be 
going  very  &r  to  say,  that  this  Court  would  not,  under 
such  ciroumstances,  order  the  account  to  be  investigaled. 

It  was  inged,  that  the  settlement  bad  been  eonfirmed 
by  the  subsequent  acts  of  Mr.  Jenkins  /  and  that,  upon 
tbe  fitith  of  the  settlement,  he  had  been  aUowed  to  sell 
8  pait  of  tbe  prc^rty  comprised  in  the  deeds  of  N(h 
vember  1815.  It  is  not,  however,  I  'think,  stated,  that 
tiie  security,  still  remaining  in  the  hands  of  Mr.  GouH 
is  not  sufficient  fair  his  protection :  and,  as  to  the  eflbct  of 
liie  alleged  acts  cf  coafirmation,  I  do  not  think  tbqf 
materially  vary  the  case,  as  it  docs  net  appear  that,  after 
tbe  settlement,  any  further  information  was  oonmuni- 
eated  as  to  the  state  and  particulars  of  the  accounts 
between  the  parties* 

It  was  urged,  that  the  Defendant  might,  from  his 
reliance  upon  the  agreement,  sustain  inconvenience  by 
the  loss  or  destruction  of  vouchers.  But  I  think,  con- 
sidering the  nature  of  the  settlement,  that  he  was  not 
justified  in  placing  reliance  upon  it:  and  the  loss  or 
destruction  of  vouchers  is  not  so  stated,  as  to  satisfy  me, 
that  any  real  inconvenience  is  likely  to  be  sustained  on 
this  account. 

I  think,  therefore,  there  must  be  a  reference  to  the 
Master  to  take  tbe  account;  and  that  the  consideration 
of  the  other  points  should  be  deferred,  till  after  tbe 
Master's  report. 
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1857. 


BETWEEN 

His  Migesty's  ATTORNEY-GENERAL,  at  the  re-      J^^b, 
lation  of  MATTHEW  BARRETT  and  GEORGE      ^,^1 
HAYMAN,  Citizens  and  Inhabitants  of  the  City  of 
Exeter,        ...  -       Informants, 

The  Mayor,  Bailifis,  and  Commonalty  of  the  City  of 
EXETER,        *  -  .        .         Defendants. 

npHE  instruments  and  facts,  upon  which  the  questions  In  the  reign  of 
in  this  cause  arose,  are  stated  in  the  preceding  ja^J^ere  ' 

volume.  •  ^ven  to  the 

corporation  of 

Though  Lord  IMon  had  expressed  his  opinion  on  ^^^  succes- 

the  different  points  which  were  discussed,  judgment  had  •?"  for  ^e 

not  been  formally  pronounced  when  he  resigned  the  of  the  poor 

Great  Seal.     The  cause  was,  therefore,  re-argued  before  |J[h^"4nu*of 

LfOrd  Lffndkurst.  Exeter^  "  who 

are  heavily 

Jaiejs.        The  arguments  were  to  the  same  effect  as  before.  fec^™  rents 

fjrn     and  other  im* 
positions  and 
talliages :"  the  rents  ought  to  be  applied  to  the  relief  of  the  poor  inhabitants  of 
Exeter  not  receiving  parish  relief. 

It  is  not  a  due  administration  of  such  a  charit?  to  apply  tbe  rents  to  the  payment 
of  fee  fivm  rents  due  from  the  city,  repairing  the  gaol,  maintaining  the  prisoners, 
and  other  similar  puUie  puiposes. 

When,  in  consex]uence  of  a  mistaken  construction  of  a  doubtful  instrument,  the 
rents  of  a  charity  estate  have  been  for  a  series  of  years  applied  by  a  corporation  to 
pablic  purposes  not  warranted  by  the  nature  of  tbe  chanty,  the  corporation  will  not 
be  chargea  for  such  misapplication. 

The  Court  will  not  compel  a  corporation  to  produce  their  title  deeds,  and  will 
not  direct  an  inquiry  as  to  the  property  which  tbey  possess  appticable  to  general 
corporate  purposes,  in  order  to  ascertain  whether  there  is  an^r  fund  which  can  be 
appHed  in  maluug  good  a  breach  of  trust  committed  by  them  ra  the  management  of 
charity  funds. 

*  See  S  RvueWt  Rep,  45. 
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1827*  The  Lord  Chancellor. 

Attornxt-         The  only  question,  which  was  argued  upon  this  appeal, 
^*'"^^      was,  as  to  that  part  of  the  decree  which  orders  and 

TbeCorpor-  directs  in  what  manner  the  rents  and  profits  of  the 
ExKTEK.  estate  in  question  are  now  applicable.  The  purposes,  to 
which,  it  appears,  these  rents,  mixed  up  with  other 
funds  of  the  corporation,  have  hitherto  been  applied,  are 
not,  I  think,  authorised  by  the  terms  of  the  grant.  The 
Defendants  state,  that  certain  fee  farm  rents  have  been 
paid,  and  that  certain  public  expenses  have  been  de* 
frayed  from  this  fund,  the  latter  of  which  must  other- 
wise have  been  raised  by  public  levies  and  impositions. 
But  the  defraying  of  these  charges  and  expenses  does 
not,  I  think,  fulfil  the  intention  of  the  donor.  The 
estate  does  not  appear  to  have  been  given  for  that  pur- 
pose. It  was  given  to  relieve  the  wants  of  the  poor. 
It  is  true,  the  poor  are  described  as  greatly  oppressed  by 
these  charges  lind  impositions.  But  the  payment  of  them, 
except  so  far  as  they  fall  upon  the  poor,  cannot  on  that 
account  be  considered  as  a  fulfilment  of  the  object  of 
the  charity,  which  was  intended  exclusively  for  the  poor, 
and  not  to  be  shared  by,  or  applied  for  the  benefit  o^  the 
rich.  The  principle  of  these  observations  will  apply 
equally  to  the  fee  farm  rents,  the  expenses  of  the  gaol, 
and,  in  general,  to  the  other  objects  upon  which  the 
rents  and  profits  are  stated  to  have  been  employed. 

Viewing  the  subject  in  this  light,  I  do  not  see  in 
what  manner  the  intention  of  the  grantor  could  be  better 
effected,  than  by  the  decree  as  pronounced  by  the  late 
Vice-Chancellor.  If  the  rents  and  profits  are  applied 
in  paying  such  expenses  as  would  &11  upon  the  county 
rate,  or  be  defrayed  by  any  other  public  tax  or  con- 
tribution, they  would  be  applied  in  aid  of  the  rich,  as 
well  as  of  the  poor,  and  in  a  much  larger  proportion  in 
favour  of  ^the  former  than  of  the  latter.    I  have  stated, 

that 
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that  I  consider  such  an  application  of  them  as  incon-       1887. 
sistent  with  the  declared  object  of  the  founder  of  the     l^'-J-I 
charity.     If  they  were  given  in  support  of  the  poor,      Gxnxbal 
who  receive  parish  relief,  they  would  in  like  manner  be   j^^  Corpor- 
applied  in  aid  of  the  rich.     It  seems,  therefore,  that  the      ^tioa  of 
best  mode  of  administering  that  portion  of  this  fund 
which  is  applicable  to  the  poor,  so  as  to  give  effect  to 
the  intention  of  the  founder,  will  be,  to  employ  it  in  aid 
of  the  poor  citizens  and  inhabitants  of  Exeter^  not  re- 
ceiving parish  relief. 

It  is  true,  that  this  appropriation  of  it  may  have  the 
effect  of  preventing  some  individuals  from  applying  for 
relief,  who,  without  such  assistance,  might  be  under  the 
necessity  of  doing  so;  and  that  thus,  indirectly,  the 
benefit  of  the  fund  may  be  shared  in  a  degree  by  the 
rich:  but  this  is  a  contingent  effect  which  cannot  be 
avoided ;  and,  after  looking  at  the  subject  in  the  different 
views  in  which  it  has  presented  itself  to  my  consideration, 
I  cannot  suggest  any  better  mode  of  giving  effect  to  the 
object  of  the  grant,  than  by  declaring  the  rents  and 
profits  of  the  estate  to  be  applicable  to  the  purposes 
pointed  out  in  the  decree  of  the  late  Vice-Chancellor. 
It  was  not  disputed,  that  the  inquiries  as  to  the  chapel 
were  properly  referred  to  the  Master;  and  the  question, 
which  I  have  considered,  being  the  only  point  upon 
which  any  objection  was  made,  the  decree  should,  I 
think,  be  affirmed. 


The  decree  having  been  affirmed  on  the  principal  Kov.i5. 
point,  a  question  was  raised  by  the  Plaintiffi,  with 
respect  to  those  parts  of  the  decree  which  directed  the 
Master  to  inquire,  how  the  fines,  received  upon  the 
last  renewals  of  the  leases  of  the  estate,  had  been  applied, 
and  whether  the  corporation  possessed  any  property 
applicable  to  general  corporate  purposes* 

Sir 
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im.  Sir  Charies  JVetkerell  and  Mn  Sugden^  for  the  Corpo- 

\  ration. 

-AnMtWBT- 

****^''  A  general  inquiry  into  the  property  of  a  corporation, 

The  Corpor-  accompanied,  as  it  is  here,  with  directions  which  will 
compel  the  Defendants  to  produce  all  their  title  deeds, 
must  be  oppressive,  and  may  work  great  injustice. 
What  is  there  to  call  for  such  an  inquiry  here?  It 
can  only  be  intended  to  ascertain  what  funds  there  are, 
out  of  which  compensation  to  some  amount  may  be 
made  to  this  charity,  for  the  partial  misapplication  of  its 
funds.  But  that  misapplication  is  admitted  not  to  have 
been  corrupt ;  the  monies  were  expended  on  objects  of 
public  utility :  the  fines,  received  upon  the  last  renewals, 
have  been  applied  in  the  same  manner;  and,  tlierefore, 
inquiry  with  respect  to  them  is  superfluous. 

Mr.  Agar^  contra. 

The  charity  lands  have  been  let  on  leases  which  are 
subsisting;  and  unless  the  fines,  which  were  paid  when 
those  leases  were  granted,  be  accounted  for,  the  charity 
will  be  without  any  income  till  those  leases  expire. 
There  is  no  evidence  how  these  fines  were  actually 
expended.  The  inquiry  into  the  property  of  the 
corporation  is  necessary,  in  order  that  the  Court  may 
see,  whether  they  are  in  possession  of  funds,  not  affected 
by  charitable  trusts,  out  of  which  the  balance  can  be  paid, 
which  in  this  suit  must  be  found  to  be  due  from  them. 

The  Lord  Chancellor. 

That  part  of  the  decree  which  directs  an  inquiry  into 
the  property  of  the  corporation,  and  relates  to  the  pro- 
duction of  their  titie  deeds,  must  be  omitted.  If  there 
were  any  evidence  that  the  fines  paid  on  the  last  re- 
newals had  been  applied  to  the  public  and  corporate 
purposes  which  have  been  mentioned,  I  would  not  direct 

any 
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aoy  iflqmry  eoocerning  diein.     But  I  have  no  snch        X997. 

evidence ;  I  cannot  say  that  there  i»  no  part  of  those  *!      - 
fines  still  remaining  in  the  hands  of  die  corporation ;      Gehmeal 

and,  therefore,  that  inqoiry  mast  be  directed.  j^^  J'     ^ 

adon  of 
EzETEa. 


June  19, 

ROBINSON  V.  DICKENSON.  isss. 

Aug. 
"D  Y  an  indenture  of  settlement,  dated  on  the  6th  of  in  contempla* 

-*^  August  1798,    and   made  and   executed   between  tio"  <>[«"«- 
^*  '  nage  between 

and  by  George  Charles  Brathwaite  (afterwards  Sir  George  A,  and  B.^ 
Charles  Brathwite  Boughloti)  of  the  first  part,   Eliza  ^^^^f 
Boughton,  who  was  then  an  infant,  and  the  persons  who  real  estate 
had  been  appointed  her  guardians,  of  the  second  part,  ^.^tbeintend- 

and  four  trustees  of  the  third  part,  (after  reciting  that  «i  wife,  and  of 

.  .        ®  personalty  be- 

Eliza  Boughton  was,   under  the   will   of  Sir  Edward  longing  to  A., 

Boughtan,  Bart.,  tenant  in  tail  of  certain  real  estates;  hnriJ^du^n 
that,  upon  the  treaty  for  a  marriage,  which  was  in  con-  lues  and  ^ 
temptation  between  her  and  G.  C,  Brathwaite^  it  was  JftS'theso-* 
agreed,  that,  when  Eliza  Boughton  should  attain  the  age  lemnization  of 
of  twenty-one  years,  these  estates  should  be  settled  upon  were  to  an^ 

certain  uses  for  the  benefit  of  George  Charles  Bt-ath-  for  tbe  benefit 

.  *^  .  .     of  the  husband 

waite,  Eliza  Boughton^  and  the  issue  of  the  marriage,  in  and  wife,  and 

manner  therein  mentioned;  and  that,  in  consideration  rufLlffii®* 

tne  marriage 

thereof^  G.  C.  Brathwaite  had  agreed  to  pay  or  secure  ceremony  was 
the  sum  of  36,000/.  in  manner  therein  mentioned,)  it  Snd*tSpar. 

was  ^^  lived  to- 

S ether  as  bu»- 
,  _  ., ,  e  parties  bad 

any  children,  the  marriage  was  discovered  to  be  void,  and  they  executed  deeds  pur- 
porting to  revoke  the  former  settlement;  some  timeafterwarcfe  a  new  settlement,  in 
contemplation  of  marriage,  was  made,  inclMding  the  same  property  as  the  former, 
but  different  from  the  former  in  the  interests  siven  to  the  issue,  as  well  as  in  other 
provisions ;  the  parties  then  intemarried,  and  there  was  ksue  of  the  marriage :  Held, 
That  the  first  settlement,  being  founded  on  mistake  and  misapprehension,  was  not 
bincting  on  the  parties,  and  that  the  rights  of  the  issne,  both  as  to  the  real  estate 
and  the  personalty,  were  regulated  by  the  second  setdement. 
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1827. 


ROBIMBON 

V. 

DiCKSMSON. 


was  witnessed,  that,  from  and  after  the  sdemnizadon  of 
the  marriage,  tlie  trustees  should  stand  possessed  of 
80002.  Navy  five  per  cent*  annuities,  (traosferred  to  them 
by  6.  C.  Brathwaii€f  and  which,  at  the  price  of  the 
day,  were  worth  6100^)  upon  the  trusts  which  were 
therein  declared :  and  6.  C.  Bratkwaite  covenanted 
with  the  trustees  to  pay  or  transfer  to  them,  within 
eighteen  months  after  the  solemnization  of  the  mar« 
riage,  29,900/.  being  the  residue  of  the  36,000/.  upon 
trusts  similar  to,  though  in  some  respects  different  from, 
tliose  which  had  been  declared  of  the  stock.  Under 
both  sets  of  trusts  the  issue  of  the  marriage  took  con- 
siderable interests. 


The  marriage  was  solemnized ;  Mr.  Brathvxiite  took 
the  name  of  Baughton  ;  and  Elizabeth  Boughton  attained 
her  full  age.  Afterwards,  in  1799,  a  recovery  was 
suffered,  and  her  real  estate  was  settled,  subject  to  a 
joint  power  of  appointment  reserved  to  her  and  her 
husband,  on  tlie  husband  for  life,  remainder  to  the  wife 
for  life,  remainder  to  the  issue  of  the  marriage  in  strict 
settlement  The  uses,  thus  declared,  were  in  some 
respects  different  from  those  which  had  been  specified 
in  the  articles  of  agreement  made  previous  to  the 
marriage. 


Eliza  Boughton  was  the  reputed  natural  daughter  of  Sir 
Edward  Boughioftj  by  a  woman  of  the  name  of  DaviSf  and 
her  marriage  had  taken  place  with  the  consent  of  guar- 
dians appointed  by  the  Court  of  Chancery.  After  the 
recovery  had  been  suffered,  it  was  discovered,  that,  at 
the  time  of  her  birth«  her  mother  was  the  wife  of  John 
Kaye,  who  was  still  alive;  and  it  was  conceived  that  the 
marriage  was  void,  for  the  want  of  the  consent  of  the 
person,  who,  in  the  eye  of  the  law,  was  to  be  considered 
the  father  of  Eliza  Boughlon.  Measures  were^  there- 
fore, adopted  for  the  purpose  of  annulling  the  former 

settle- 
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settlementt  and  relieving  tiie  parties  irom  their  mutual       1B27* 
oootracts*  '    ^  ^-  ' 

ROBIMtOH 

o. 
With  this  view,  a  deed  was  executed,  dated  on  the  1 6th    ^'<'™'*<"'* 

of  My  1800,  between  6.  C.  B.  Boughion  of  the  one  part» 
and  Eliza  Boughion  of  the  otlier  part  This  deed,  after 
menttoDtng  the  indenture  of  the  6th  of  August  1 798,  the 
marriage,  and  the  aubsecjuent  discovery  of  its  invalidity,  re* 
cited,  that,  inasmuch  as  the  indenture  of  the  6th  of  .^Ingfvi/ 
1798  was  made  and  executed,  and  the  marriage  was  con- 
tracted and  attempted  to  be  solemnized,  without  the  con- 
sent oijohn  Kaye^  the  father  and  natural  guardian  oiEUta 
Boughion^  it  was  understood  that  the  said  supposed  man- 
riage  between  G.  C  J3»  Boughion  and  Miza  Boughion^  and 
the  said  recited  indenture,  and  all  other  settlements  and 
contracts  or  agreements  for  settlement,  made,  entered  intoi 
or  executed  in  contemplation  or  consideration  of  such 
marriage,  were  absolutely  null  and  void ;  that  G«  C  B. 
Boughion  and  Etiaa  Boughion  were  then  at  full  liberty 
either  to  marry  again,  or  to  remain  single  and  unmar- 
ried, as  they  might  think  proper;  that,  if  they  should 
determine  to  marry  again,  they  were  competent  and  at 
fiiU  liberty,  either  before  or  after  such  new  marriage,  to 
enter  into,  and  make  sodi  other  articles  or  settlements^ 
of  or  concerning  their  estates  or  fortunes,  or  to  refuse 
or  cMnit  making  any  saeh  articles  or  settlements,  as  they 
might  think  proper ;  that  the  sum  of  8000/.  Navy  five 
per  cent  annuities  then  remained  vested  in  the  names  of 
the  trustees^  but  that  no  part  of  the  29,900/.,  or  of  stock 
to  that  amount,  had  been  paid  or  transferred  to  them  pur- 
suant to  the  covenant ;  that  the  said  6.  C  B.  Boughiou^ 
and  Eliza  Boughion^  were  agreed  and  determined  not  to 
marry  again  upon  the  terms,  or  under  any  of  the  con- 
ditions or  engagements  for  making  settlements,  mentioned 
in  the  before-recited  indenture;  and,  in  order  that,  if 
Vol.  III.  D  d  they 
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1827«       they  should  thereafter  determine  to  marry  again,  there 
Robinson     "^'g'^^  ^  "®  reason  or  pretence  to  contend  that  audi 
V.  second  or  new  marriage  was  agreed  upon,  or  bad  and 

so]emni2ed,  upon  any  such  terras,  or  under  any  such 
conditions  or  agreements  for  making  settlements  as 
aforesaid,  that  they  had  mutually  and  respectively  agreed 
to  rescind,  revoke^  and  declare  absolutely  null  and  void 
the  before-recited  indenture,  and  all  and  every  the  cove- 
nants, contracts,  agreements,  trusts,  powers,  provisos, 
and  declarations  therein  contained :  And  by  the  operative 
part  of  the'  deed  it  was  witnessed,  that,  in  pursuance  of 
this  determination  and  agreement,  they,  6.  C  B.  Bougk* 
ton  and  Eliza  Baughtonj  did  thereby  severally  and  re- 
spectively rescind,  revoke,  and  declare  absolutely  null 
and  void  the  before-recited  indenture  of  settlement, 
and  all  the  covenants,  contracts,  agreements,  trusts, 
powers,  provisos,  and  declarations  therein  contained; 
and  they  did  thereby  severally  order,  direct,  and  ap- 
point, that  the  trustees,  their  executors,  administrators, 
and  assigns,  should  thenceforth  stand  possessed  of  the 
8000/.  Navy  five  per  cent  annuities,  in  trust  only 
for  6.  C  B.  BoughtoUf  his  executors,  administratofs, 
and  assigns,  and  to  transfer  and  pay  the  same  to  him 
and  them,  or  as  he  or  they  should  direct  or  appoint : 
and  G.  C*  B,  Boughton  did  thereby  release  unto  Elissa 
Boughlon^  her  executors,  and  administrators,  all  sums 
of  money,  which,  at  any  time  since  the  marrii^  was 
attempted  to  be  had  and  solemnized  between  him  and 
her,  she  or  any  person  on  her  account  had  received  out 
of  the  dividends  of  the  8000/.  Navy  five  per  cent 
annuities. 

A  similar  deed  had  been  previously  executed  for  the 
purpose  of  revoking  the  settlement  of  Miss  BougkUnCs 
real  estate ;  and  a  second  recovery  had  been  sufiered. 

In 
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In  1802,  6.  C.  B,  Baughton  and  Eliza  Bougkton  again 
agreed  to  marry.  Previous  to  this  new  marriagei  deeds 
were  executed,  by  which  the  lady's  real  estates  were  con-  ^^ 

veyed  to  uses  different  from  those  of  the  former  settlement*  ^ckbksok. 
At  the  same  time^  another  indenture,  bearing  date  the  Sd 
of  April  1802,  was  executed  by  6.  C*  B.  Bougktofi  of  the 
first  part,  Elitsa  Boughton^  spinster,  of  the  second  part, 
and  WiUiam  FuUce  GreviUe^  Thomas  Coutts^  and  Sir 
Edmund  Antrcbus^  (who  were  three  of  the  four  trustees 
named  in  the  deed  of  the  6th  ot  August  1798),  of  the 
third  part:  whereby, — after  recidng,  that,  upon  the  treaty 
for  the  intended  marriage,  it  was  agreed  on  the  part  of 
G.  C  B.  Baughton^  that,  in  consideration  of  the  man- 
riage^  and  of  a  settlement  agreed  to  be  made  by  Eliza 
Boughtofij  of  all  her  freehold  estates  in  the  county  of 
Hereford^  to  such  uses  and  in  such  manner  as  were 
mentioned  in  a  certain  other  indenture  bearing  date  on 
the  same  Sd  of  April  1802,  he,  G.  C  B.  Boughton^  would 
secure  to  be  transferred  or  paid  unto  Greville^  CauttSf  and 
Afitrobusj  8000/.  Navy  five  per  cent,  annuides,  and  29,900/. 
money,  or  so  much  stock  as  should  be  of  the  full  value 
of  29,900/.^  —  it  was  witnessed,  that  G.  C  B.  Boughtan 
did,  &c  covenant  with  GreviUe^  Coutts^  and  Antrobus^ 
their  executors,  administrators,  and  assigns,  that,  in 
case  the  intended  marriage  between  him  and  Eliza 
Bou^Uon  should  take  effect,  he  would,  within  the  space 
of  twelve  months  after  the  solemnization  thereof,  cause 
to  be  assigned  and  transferred  unto  these  trustees  the 
sum  of  8000/.  Navy  five  per  cent,  annuities,  standing  in 
the  joint  names  of  them  and  Richard  Sandilands^  but  to 
which  capital  sum  he,  G*  C.  B.  Boughton^  was  beneficially 
entided  for  his  own  absolute  use  and  benefit;  and 
furdier,  that  he  would,  within  the  space  of  three  years 
next  after  the  death  of  his  father,  pay  or  transfer  to  the 
said  three  trustees  the  sum  of  29,900/.,  or  an  amount  of 
stock  of  equal  value. 

D  d  2  The 
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1837-  The  trusts  declared  of  this  stock  and  money  ware  dif- 

m   iw      ferent,  especially  as  to  the  interests  given  to  the  issue  of 

«.  the  marriage,  from  the  trusts  of  the  former  settlement. 

In  JuM  1809  the  parties  intermarried)  and  they  after- 
wards had  three  children,  all  of  whom  died  in  their 
in&ncy,  except  the  Plaintiff  JPrtdenca.  There  bad  never 
been  any  child  of  the  invalid  marriage  solemnized 
in  1798. 

In  1809,  Sir  6.  C.  J9.  Bcughton  died ;  and  in  the  fol- 
lowing year  his  widow  intermarried  with  the  Defendant 
IMcension. 

In  the  mean  time,  a  suit  had  been  instituted  %x  the 
administratum  of  the  real  and  personal  estate  of  Sir 
Edward  Boughion  g  at  the  hearing  of  which,  an  issue  had 
been  directed  to  try,  whether  the  marriage,  solemnised 
in  17d8,  was  valid.  That  marriage  was  found  not  to  be 
valid ;  and,  on  the  cause  being  heard  on  the  equity  re- 
served, a  case  was  directed*  for  the  opinion  of  the  Court 
of  Common  Pleas  on  four  questions,  firamed  with  a  view 
to  ascertain,  which  of  the  two  settlements  of  the  real 
estate  regulated  the  legal  interests  of  the  parties.*  A 
certificate  was  returned,  the  effect  of  which  was,  that  the 
first  setdement  of  the  real  estate  was,  at  law,  the  only 
existing  valid  settlement,  and  that  the  only  subsisting 
•estates  were  those  created  by  the  deed  and  recovery  of 
1799. 

No  further  proceedings  were  had,  till  after  the  mar^ 
riage  of  Frederica  with  Mr.  Bobinson.  She,  as  the  only 
surviving  issue  of  G.  C.  B.  BoughUm  and  bis  wife,  took 

a  moie 

*  Reported  under  the  name  of  Boughton  v.  SandUandtj  5  TataU, 
84S— 376. 
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• 

n  more  benefieuil  interest  tmder  the  first  settlement  thta       1827i 
under  the  second :  tnd,  therefore,  she  and  her  hnsband     ^      -     J 
filed  their  bill,  insisting,  that  it  trns  not  competent  for  9; 

G.  a  B.  Boughton,  and  Eliza  Boughton,  upon  the  oc-  ^ckwsokI 
casion  of  their  marriage  in  18012,  to  ^etoke  the  sc^e* 
ment  of  1798,  and  the  covenants  and  agreements  therein 
contained ;  and  that  the  several  deeds  and  instruments, 
whereby  they  revoked  or  attempted  to  revoke  the  prior 
setdement,  were  null  and  void ;  the  more  especially,  as 
the  indenture  of  the  6th  August  1798  was  an  actual 
settlement  of  money  in  consideration  of  a  marriage  which 
ultimately  took  place  between  the  parties,  though  not 
within  the  period  originally  contemplated.  The  material 
part  of  the  prayer  was,  that  the  trusts  of  the  indenture  of 
the  6th  of  August  1798  might  be  carried  into  execution, 
and  that  the  rights  and  interests  of  all  parties  under  it 
might  be  ascertained. 

The  Defendants  insisted,  that  it  was  competent  for  , 
Sir  G.  C.  B.  Boughtorif  and  Eliza  '  Boughton^  upon  the 
occasion  of  their  marriage  in  1802,  to  revoke  the  settle- 
mentof^fi^ftts/  1798,  and  the  covenants  and  agreements 
therein  contained ;  that  the  indenture  of  the  1 6th  of  July 
1800  was  a  valid  revocation  of  the  indenture  of  the  6th 
of  August  1798;  and  tdat  the  indenture  of  the  3d  of 
April  1802  was  a  valid  settlement  of  the  property  com* 
prised  in  it. 

The  question  in  the  cause  was,  which  set  of  trusts 
bound  the  8000/.  stock,  and  the  29,900^  payable  under 
Sir  G.  C  B.  Boughtoris  covenant  —  whether  the  trusts 
declared  by  the  deed  of  August  1798,  or  those  declared 
by  the  deed  of  April  1802. 

In  arguing  this  question,  another  point,  necessarily 
raised,  was,  whether,  though  the  only  subsisting  legal 

D  d  5  estates 
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1827.       estates  were  those  which  were  created  by  the  recovery 
L    ^  '         and  deed  of  1799,  the  settlement  of  1802  ought  not  in 
equity  to  prevail  over  that  prior  settlement 


V. 
DlCKSNtON, 


Mr.  Sugden  and  Mr.  PhiUimore,  for  the  Plaintiff. 

The  Court  of  Common  Pleas  has  certified  {a\  that  the 
first  settlement  of  the  real  estate  is  the  settlement  which 
operates  on  the  lands  and  binds  the  parties,  though  the 
first  marriage  was  invalid  ;  and  that,  when  afterwards  a 
valid  marriage  was  solemnized,  the  wife  and  the  issue  took 
the  interests  created  by  that  settlement,  notwithstanding 
the  express  declaration  of  the  husband  and  wife,  that 
they  revoked  the  former  deeds  and  all  their  provisions, 
and  that  they  were  acting  on  a  totally  new  agreement. 
The  same  principle  must  apply  to  the  money.  Since  the 
uses  declared  of  the  land  by  the  instruments,  which  were 
executed  upon  the  supposition  that  the  parties  were 
husband  and  wife  in  1798,  came  into  operation  the  moment 
that  a  valid  marriage  was  solemnized  between  them, 
notwithstanding  the  deeds  which  were  executed  in  the 
intervening  time;  it  must  be  regarded  as  established,  that 
the  issue  of  the  marriage,  solemnized  in  1802,  are  entitled 
to  the  benefit  of  the  first  settlement,  with  respect  to  the 
money  as  well  as  with  respect  to  the  land.  The  court 
of  law  has  certified,  that,  under  the  deed  and  recovery  of 
1 799,  the  Plaintiff  Frederica  takes  an  estate  tail  in  re- 
mainder in  the  lands  and  hereditaments  which  had  been 
her  mother's;  and  her  right  in  the  stock,  which  was 
transferred,  and  in  the  money  which  was  covenanted  to  be 
paid,  by  her  father,  must  be  regulated  by  the  same  settle- 
ment, of  which  the  deeds,  declaring  the  uses  of  her 
mother's  lands,  were  only  a  part.  It  would  indeed  be  a 
fraud  on  the  wife,  if  the  first  settlement  of  the  real  estate 


were 
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were  to  prevail  over  the  second,  and  the  seQond  settle- 
ments of  the  personalty  were  to  prevail  over  the  first. 
The  object,  which  the  parties  had  in  view  in  1802,  was 
to  revoke  the  whole  of  the  former  arrangement;  they 
proceeded  on  the  supposition  that  the  whole  was  void : 
they  never  intended  to  defeat  one  part  of  the  arrange- 
ment, and  to  let  another  part  stand ;  to  hold  the  wife 
bound  by  the  settlement  of  her  property,  and  to  release 
the  husband  from  the  settlement  of  his. 


1827. 


Robinson 

V. 
DlCK£NSON. 


The  8000/.  was  transferred  to  trustees,  in  whose 
names  it  still  remains ;  and  trusts  were  declared  for  the 
issue  of  the  marriage,  that  is,  as  established  by  the  cer- 
tificate of  the  Common  Pleas,  for  the  issue  of  the  mar- 
riage solemnized  in  1802;  and  the  PlaintiiF  Fredertcuy 
being  the  sole  surviving  issue  of  that  marriage,  is  entitled 
to  the  benefit  of  those  trusts.  G.  C  Braithwaite  and  ELi- 
zabeth  Baughtofi  could  no  more  revoke  or  annul  those 
trusts,  than  they  could  revoke  or  annul  the  uses  declared 
of  the  land.  In  order  even  to  raise  an  argument  in 
support  of  the  effectual  revocation  of  the  trusts,  they 
ought  to  have  obtained  a  re-transfer  of  the  fund. 


The  covenant  of  G.  C  Braithwaite  to  pay  the  29,900/. 
is  a  valid  covenant  at  law ;  and  the  issue,  who  are  en- 
titled to  the  benefit  of  that  covenant,  are  the  issue  of 
the  marriage  solemnized  in  1802.  The  trustees  have 
never  released  the  covenantor  from  the  obligation  of 
his  covenant;  he  could  not  have  compelled  them  to 
release  him;  and  they  could  not  have  released  him 
without  a  breach  of  trust.  In  equity,  a  covenant  is  con- 
sidered as  a  settlement ;  the  party,  who  has  entered  into 
a  covenant,  must  be  considered  as  having  performed 
it;  and  the  question  as  to  the  29,900/.  is  the  same,  as  if 
the  money  had  been  actually  paid  to  the  trustees  at  the 
limited  time. 

D  d  4  Suppose, 
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1827.  Suppose^  that,  after  Ae  settlement  was  executed  in 

L    "  ~        1798,  the  marriage  had,  from  some  casual  misunder> 
o.  standing,  been  retarded  for  a  year  or  two^  and  had  beea 

solemnized  after  this  interval  of  delay:  could  it  have 
been  argued,  that  the  previous  settlement  did  not  come 
into  operation  as  soon  as  the  marriage  took  place?  Or, 
suppose,  that,  ail  other  circumstances  remaining  the  same, 
these  parties  had  married  a  second  time  in  1808  with- 
out any  new  settlement,  would  not  the  deeds  of  1798 
have  been  the  instruments  which  bound  the  parties  ?  If 
such  would  have  been  the  case,  it  is  clear  that  die  child- 
ren of  the  marriage,  which  was  solemnized  in  1802, 
are  the  children  contemplated  by  the  settlement  of 
1798;  and  they  are  entitled  to  all  the  benefits  which  it 
provides  for  them.  Where,  then,  is  the  power  in  other 
parties  to  diminish  or  take  away  those  benefits,  or  to 
vary  the  contract  under  which  the  title  tc>  them  arises? 

Mr.  O.  Anderdon,  for  the  children  of  Mrs.  Mobtfison^ 
in  the  same  interest  with  the  Plaintifls. 

Mr.  SkadweU  and  Mr.  Pemberton^  contra. 

It  may  be  true,  that,  if  the  parties  had  intermarried 
in  1802,  without  entering  into  a  new  contract,  the  set- 
tlement of  1798  would  have  continued  to  be  binding; 
because  the  effect  of  their  marrying  without  making  a 
new  settlement,  would  have  amounted  to  a  declaration, 
that  they  meant  to  adhere  to  the  stipulations  of  the 
deeds  of  1798,  and  to  treat  the  old  contract  as  still  sub- 
sisting. But  though  the  first  contract  would  have  pre- 
vailed in  that  state  of  things,  it  is  not  to  be  thenee 
inferred,  that  it  will  in  like  manner  prevail,  when  it  has 
been  expressly  disavowed  and  repudiated  by  the  parties. 

The  questions  proposed  to  the  Court  of  Common 
Pleas  related  merely  to  the  legal  estates  in  the  lands ; 

and 
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and  all,  that  tbe  Jodges  decided  by  their  oertiBcaite,  we%       1897. 
that  the  deecb  of  1802  did  not  take  certain  lesal  estates    *      - 
out  or  tbe  persons,  in  whom  they  became  vested  onder   _     «. 
the  deeds  by  which  the  first  settlement  was  carried  into 
exeeution,    Tbe  whole  of  the  argument  in  the  Common 
Pleas  proceeded  on  the  diflTerence  between  a  legal  co»« 
veyaaoc,  on  the  one  hand,  and  contract  or  covenant  oa  tbe 
other*    There  is  no  difficalty  in  coming  to  the  eonclti* 
aion,  that  instruments  executed  by  A*  and  A,  not  m 
exerciiie  of  any  power,  cannot  afifect  legal  estates  subsisting 
in  other  persons.     But  what  has  such  a  condosion  to 
do  with  tbe  only  question  now  before  the  Court,  vi& 
whether,  in  equity,  tbe  first  contract  or  the  second  con^ 
tract  is  to  prevail? 

In  1 798,  Mr.  BriMwute  and  Miss-  B^i^iton>  entered 
int»  a  contract  in  contemplation  of  a  mamiage.  After 
marriage,  that  contract  could  not  have  been  varied ;  but 
what  was  there  to  binder  them  fnom-  varying  it  befbiie 
marriage  ?  They  might  annul  it  in  tQio  by  not  marrying 
al  all:  they  might  equally  annul  it  by  marrying  on 
other  tei*msk  Till  tbe  parties  were  husband  and  wife, 
children  could  not  be  considered  as  having  any  interest 
in  tbe  contract;  far  till  the  marvii^e  took  piace^  the 
possibility  of  future  children  could  not  be  contemplated. 
£v«ry  contract,  made  in  contemplation  of  marriage,  is 
inchoate,  incomplete,,  and  revocable^  till  the  marriage 
actually  takes  place. '  It  is  not  the  settlement  alone^  but 
the  settlement,  with  subsequent  marriage  on  the  condi- 
tions of  the  settlement,  which  makes  tbe  settlement 
binding  on  the  parties,  and  gives  the  possible  issue  of 
tbe  marriage  indefeasable  rights* 

Mr.  Sugden^  in  reply. 

The  question  is  not,  whether  it  was  competent  to  the 
parties  entirely  to  rescind  the  contract,  but  whether  it 

is 
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1827.  is  possible  for  them,  after  a  marriage  has  taken  place, 

^ "  ' '  -  '  and  children  have  been  born,  to  say,  that  the  instru- 

o.  ments,  which  are  valid  at  law,  shall  not  be  binding  on 

D1CKSN8OK.  jjj^^j^   'pij^  questions  before  the  Court  of  Common  Pleas 

were  these: — Was  the  conveyance,  made  in  pursuance 
of  the  first  contract,  an  operative  conveyance^  though  the 
parties  had  declared  that  it  should  not  be  operative? 
—  Was  the  marriage  of  1802  the  marriage  contemplated 
by  that  conveyance  ?  —  Did  the  conveyance  carry  the 
lands  to  the  issue  of  that  marriage  ?  The  court  of  law 
determined,  that  the  conveyance  was  operative,  notwith- 
standing the  declarations  of  the  parties  to  the  contraiy ; 
that  the  marriage  celebrated  in  1802  was  the  marriage 
contemplated  by  the  settlement  of  1 798 ;  and  that  it  could 
not  be  predicated  of  the  issue  of  that  marriage^  that  they 
were  not  the  issue,  who  were  to  take  the  lands.  Where 
is  the  equity  to  take  away  the  real  estate  from  the  issue  to 
whom  the  law  has  given  it?  It  is  decided,  that,  at  law, 
the  marriage  in  1802  is  the  marriage  contemplated  by 
the  settlement  of  1798  and  the  I'ecovery  deed  which  was 
executed  in  pursuance  of  it ;  and  that  it  was  not  com- 
petent to  the  parties  to  destroy  that  settlement,  except 
by  not  marrying  at  all.  Here,  therefore,  is  a  settlement 
made,  and  a  marriage  solemnized,  under  circumstances 
in  which  the  settlement  is  operative.  How  can  the 
rights  of  the  issue  be  affected  by  intervening  arrange- 
ments made  between  the  husband  and  the  wife  ?  The 
question  must  be  the  same  in  equity  as  at  law. 


188S.  The  Lord  Chancellor. 

Aug.ist. 

In  jiugust  1798,  a  settlement  was  executed  in  contem- 
plation of  a  marriage  between  George  Charles  Braitksoaite 
(afterwards  Sir  George  Charles  Brathwaiie  Boughton)  and 
Eliza  Boughton^  who  was  then  under  twenty-one,  whereby 

it 
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it  was  agreed,  that,  when  the  lady  attained  her  full  age,        1828. 
her  real  estates  should  be  conveyed  to  certain  uses ;  and      L^-  " 
the  husband,  on  his  side,  made  a  settlement  of  personal  «. 

property,  agreeing  to  transfer  to  the  trustees  of  the  settle-  Picwsntok. 
ment  8000/.  5  per  cent,  stock  on  the  trusts  therein 
mentioned,  and  entering  into  a  covenant  that,  within 
ei^teen  months  of  .the  marriage,  a  further  sum  of 
29,900/.  should  be  paid  to  the  same  trustees  on  similar 
trusts.  A  few  days  after  the  execution .  of  this  set- 
tlement, the  ceremony  of  marriage  took  place  between 
the  parties,  with  the  consent  of  the  pers<His  who  had 
been  appointed  the  lady's  guardians.  The  lady  came 
of  age;  a  recovery  was  suffered  of  her  real  estates,  and 
a  deed  was  executed  declaring  the  uses  of  the  recovery 
conformably  to  the  previous  settlement  Shortly  after* 
wards,  it  was  discovered  that  the  mother  of  the  lady 
had  a  husband  living ;  and,  as  that  husband  had  not 
assented,  the  marriage  was  found  to  be  altogether  void. 
Under  these  circumstances,  the  parties  came  to  a  new 
arrangement  with  respect  to  the  property.  They  exe- 
cuted deeds,  reciting  that  the  former  marriage,  and  the 
settlements,  which  had  been  made  on  that  occasion^ 
were  null  and  void,  and  stating,  that  they  were  deter- 
mined not  to  marry  again  on  the  terms  contained  in 
those  settlements ;  and,  for  the  purpose  of  removing  all 
doubts,  if  they  did  intermarry  again,  they  declared, 
in  the  most  distinct  terms,  that  they  rescinded  and 
annulled  the  former  instruments.  After  this  a  new 
setdement  of  the  property  was  made,  and  a  valid 
marriage  between  the  parties  was  solemnized,  of  which 
Mrs.  Bobinson  is  now  the  only  living  fruit. 

The  material  question  in  this  cause  relates  to  the 
personal  property:  and  the  decision  of  it  depends  on 
the  power  which  the  parties  had  to  revoke  the  settlement 
o(  August  1798. 

So 
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Robinson 

Dl<«S»tON» 


So  finr  as  i^atcs  ta  the  S9,900/.,  tbtf  setdeineifC  of 
1798  was  merely  a  covenant  on  the  part  of  the  intended 
busband,  that  he  wonld,  within  eighteen  months  of  the 
marriage)  pay  that  sum  to  trustees  upon  the  triieis 
tberrin  mentioned:  and  the  question  is,  whether^  no 
marriage  having  taken  place,  and  the  parties  being  of 
ftiU  age  and  under  no  disability,  it  was  competent  tot 
them  afterwards,  by  mutual  agreement^  to  put  an  end  to 
that  Gontnfct.  I  am  of  opinion  that  they  were  at  liberty 
to  put  an  end  to  a  covenant  of  that  description,  and 
t!hat  there  is  no  principle  of  law  or  equity  to  phevent 
them  from  putting  an  end  to  it. 


It  was  argued,  that  the  certificate  of  the  Judges  of 
the  Common  Pleas  in  BoughUm  v.  Sandilands  {a)  was 
adverse  to  this  opinion ;  btft  the  decision  on  the  case 
sent  to  the  Court  of  law  appears  to  me  to  have  nofhing 
to  cfo'with  the  present  question.  Towards  the  con* 
elusion  of  the  second  argument,  the  Lord  Chief  Justice 
made  the  following  observations :  (b)  *^  ^*  The  cases  cited 
for  the  Defendant  are  very  strong  to  put  the  operation 
of  a  fine  or  recovery  upon  the  will  of  the  parties ;  and 
to  guard  against  that  it  is,  that  all  settlements  are  made 
to  give  the  use  to  the  settler  until  the  marriage:  if  that 
intermediate  use  were  not  limited,  (he  settlee  might 
alien  before  the  marriage.  No  argument  has  been 
raised  from  the  cases  of  contracts  for  the  sale  of  goods, 
for  building  houses,  or  the  like.  Such  contracts,  wbe^ 
ther  under  seal  or  not  under  seal,  if  they  proceed  on  a 
clear  mistake  on  both  sides,  are  void.  Suppose  a  man 
and  woman  covenant  to  marry,  both  being  married,  but 
both  understanding  their  husband  and  wife  to  be  dead : 
Would  not  that  covenant  be  void  ?     And  here,  i(  instead 

of 


(a)  5  Tatmt,  376. 


(6)  $  Taunt.  S6S. 
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of  a  eooveyBiM99  having  been  aduidly  made,  the  eon- 
tx%ct  had  still  re^tisd  in  covennntt  Sir  G*  Boughtan  would 
never  have  bad  tbe  estates  ao  ibat  it  all  rests  upon  tbe 
diffenuioe  between  a  covenant  and  an  actual  legal  con** 
ireyaooe/'  If  sucb  waa  tbe  prioeipie  of  tbe  decision  of 
tbe  Court  of  Common  Pleasi  it  is  perfectly  dear  tbat  it 
can  baye  no  applioatioo  to  tbe  question  concerning  the 
covenMit  for  the  payment  of  the  99^9001^ 


1B». 


ROKMfOV 

Dicnutotf. 


Another  iaiportant  consideration  arises.  Tbe  parties 
wished  to  put  an  end  to  the  whole  of  the  arrangement 
which  had  been  made  in  August  1 798  *-^  to  put  an  end  to  it 
with  respect  to  the  real  property  as  well  as  the  personal : 
and  if  it  should  turn  out  that  they  were  mistaken  as  to 
their  power  to  put  an  end  to  it  with  respect  to  the  real 
property,  it  would  seem  hard  to  put  an  end  to  it  as  to 
the  settlement  of  the  personalty.  It  thus  becomes 
necessary  to  consider  the  question  with  respect  to  the 
real  estate. 


The  decision  of  the  Common  Pleas  was  a  decision 
merely  as  to  the  legal  consequences  of  the  facts  and 
instruments  stated  in  the  case  which  was  sent  to  them 
for  their  opinion.  But  the  question,  submitted  to  the 
court  of  law,  is  wide  of  the  question  which  is  brought 
before  this  Court.  At  the  period  when  the  settlement 
of  the  lady's  real  estates  was  made,  the  parties  consi- 
dered that  they  were  actually  married ;  and  it  was  in 
contemplation  of  that  supposed  actual  state  of  things, 
that  the  settlement  was  completed.  It  turned  out  in 
the  result,  that  they  were  mistaken ;  in  fact,  no  marriage 
had  been  celebrated;  and  tbe  whole  proceeding  was 
founded  in  misapprehension.  Under  such  circum- 
stances, this  Court  would  not  consider  that  the  settle- 
ment  ought  to  have  effect  The  judgment  of  the  Court 
of  Common  Pleas  was  founded  on  tbe  principle,  tbaty 

at 
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V. 
DiCKXVlOK. 


at  law,  the  estate  actually  passed  by  the  conveyance  $ 
andj  had  the  transactioQ  still  rested  in  covenant,  even  a 
court  of  law  would  have  revised  to  give  effect  to  the 
covenant.  This  Court  has  power  to  operate  on  the 
transaction,  in  a  manner  in  which  a  court  of  law  could 
not  act :  and  it  will  not  hold  that  a  transaction,  founded 
entirely  on  mistake  and  on  the  misapprehension  of  the 
parties,  ought  to  be  considered  as  binding  upon  them. 


In  this  view  of  the  matter,  it  becomes  unnecessary  to 
advert  to  the  distinction  between  the  covenant  to  pay 
the  29,900/.  and  the  sum  of  stock  which  was  actually 
transferred. 


The  consequence  is,  that  the  rights  of  Mrs.  Bobinton 
must  be  regulated  by  the  second  settlement 
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ATTORNEY-GENERAL  v.  Lord  HOTHAM.         Mas,  as. 

July. 

npHE  facts  of  this  case  are  fully  stated  in  the  report  of  Upon  an  in- 

■*■    the  argument  and  decision  on  the  original  hearing  ^^^^^^^ 

of  the  cause  before  Sir  Thomas  Plumer.  *  lease  for 

ninety-nine 
yean  of  cha- 

The  Defendants  appealed.  S'>1^"*'*»  *^^ 

Oefendantfl^ 

the  lessees,  set 

The  Lord  Chancellor  expressed  his  assent  to  the  "P  *  ^tle  ad- 
judgment  of  the  Master  of  the  Rolls ;  and  he  affirmed  lease :  upon 
the  decree,  principally  on  the  ground  that  the  long  pos-  J^g  heli^that 
session  of  the  lands  by  persons  holding  as  lessees  of  the  there  was  no 
charity,  was  conclusive  evidence  of  the  title  of  the  charity  S^^cei'but 
to  the  property ;  and  that,  the  commissioners  under  the  the  Court  was 
indosure  act  having  no  jurisdiction  to  determine  with  that,  if  the 
respect  to  the  title  of  the  lands  in  question,  their  de-  ^"^  '{^ 

dsiou  was  a  nullity.  wise,  the  De- 

fendants were 
estopped,  and  could  not  dispute  the  title,  while  they  retained  the  possession* 
A  husbandry  lease  of  charity  lands  for  ninety-nine  years^  at  an  uniform  rent,  can« 
not  be  supported. 

Where  a  tribunal  determines  in  a  matter  not  within  its  jurisdiction,  the  dedsi^il 
is  a  nullity. 

1  TwnMT  4*  BuiuXL^  809^ 
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Semble,  An 
order  of  re- 
£erence  to  the 
Matter,  on  a 
petition  pre- 
sented under 
LordEldatf9 
act,  ought  not 
to  be  made, 
except  on  a 
hearing  in 
Court,  and  on 
the  appear- 
ance of  coun- 
sel upon  the 
petition. 


HINDE  V.  METCALFE. 

TN  the  course  of  the  argument  in  thia  case,  it  waaaUted, 
that  an  order  of  reference,  made  on  a  petition  under 
Lord  EldofCs  act  *,  had  been  drawn  up  aa  of  course,  the 
petition  not  having  been  in  the  paper  of  petitions,  or 
heard  in  Court ;  and  it  was  said  that  this  had  kMig  been 
an  usual  practice. 

Tlus  Lord  Chancellor  expressed  hia  opinion,  that 
such  a  practice  was  altogether  irregular;  and  that  pe- 
titions under  that  act  ought  to  be  heard,  and  orders 
made  upon  them,  only  in  Court,  and  upon  the  appear- 
ance of  counsel. 


*  7  G.  4.  c.  45.  repealing  the  99  h  40  G.  5.  c.  56, 


CASES  IN  CHANCERY.  4i7 

1827. 

LEO  t?.  LAMBERT.  June  25.2s. 

^T^HE  Plaintiff  had  obtained  a  writ  of  nee  exeat  regnOt  A  writ  of  we 

upon  an  affidavit  that  the  Defendant,  who  was  a  dischara^^ 

foreigner,  had  received  a  sum  of  between  8OOA  and  900/.  ^^  <^^^ 

for  which  he  ought  to  have  accounted  ta  the  Plaintiff^  the  affidavit 

and  had  applied  the  same  or  the  greater  part  of  it  to  ^ff^^dth*"" 

his  own  use.  answer  of  the 

Defendant 
taken  toge- 
The  Defendant,  by  his  answer,  admitted  the  receipt  ther,  there 

of  the  money,  but  stated  that  he  had  repaid  part  of  it  to  p^r^/a^ 
the  Plaintiff;  that  he  had  paid  another  part  of  it  to  one  ^  'nat  no- 
Wright^  and  had  retained  the  residue;  and  he  set  forth  from  the  De- 
an agreement  between  him  and  the  Plaintiff  (and  which  p?^*"' '^  ^® 
was  not  denied  by  the  Plaintiff),  under  which  he  was 
authorized  to  pay  to  Wright  the  sum  alleged  to  have 
been  paid  to  him,  and  had  a  right  to  retaiq  the  sum 
which  he  admitted  he  had  retained. 

Mr.  Lynch  moved  to  discharge  the  writ,  on  the 
ground  that  there  was  sufficient  reason  to  induce  the 
Couit  to  believe,  that  there  was  no  equitable  debt  due 
from  the  Defendant  to  the  Plaintiff. 

Mr.  Chingj  contra,  insisted,  that,  as  the  existence  of 
the  debt  was  sworn  to  by  the  Plaintiff,  the  Defendant 
ought  not  to  be  discharged  on  his  own  oath ;  and  that 
the  Court  would  not  go  into  the  items  of  account,  by 
which  the  Defendant  affected  to  exonerate  himself  from 
the  liability,  which  attached  upon  him  by  the  receipt  of 
the  money. 

The  Lord  Chancellor  said,  that  he  considered  the  * 
agreement  stated  in  the  answer,  and  admitted  by  both 
Vol*  III.  £  e  parties^ 
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parties,  as  affording  so  strong  2i  prima  facie  case  in  favour 
of  the  Defendant,  and  a  case  which  was  not  inconsistent 
with  the  allegations  contained  in  the  Plaintiff's  affidavit, 
that  the  Defendant  ought  not  to  be  held  to  bail. 


The  writ  was  ordered  to  be  discharged  tt»VA  cods^ 
upon  producing  an  affidavit  from  Wright  of  his  having 
received  the  sum,  which  th«  answer  stated  to  have  been 
paid  to  him. 


Roils. 

Construcdon 
of  a  will  as  to 
the  ouestiony  • 
whetner  the 
proceeds  of 
real  estate 
were  made 
the  primary 
fund  for  the 
payment  of 
certain  l^ga* 
des. 


RICKETS  V.  LADLEY. 

OARAH  RICKETS  devised  to  John  Ladl^^  his 
heirs  and  assigns,  all  her  freehold  and  copyhold 
estates ;  and  she  bequeathed  to  him,  his  executors,  ad- 
ministrators, and  assigns,  all  her  leasehold  and  personal 
estate,  upon  trust,  to  sell  the  said  messuages,  tenements, 
lands,  and  hereditaments;  and,  as  to  the  money  to  arise 
from  the  sale  of  the  freeholds  and  copyholds,  she  gave  the 
same  to  him,  his  executors  and  administrators,  upon 
trust,  to  pay  a  legacy  of  1002.  to  each  of  the  children  of 
nJbhn  Rickets  and  Stephen  Rickets  who  should  be  living 
at  her  decease. 


The  testatrix,  without  making  any  further  disposition 
of  the  proceeds  of  the  real  estate,  gave,  after  some 
specific  bequests,  a  legacy  of  20/.  to  Elizabeth  Demsj 
and  bequeathed  all  her  personal  estate,  *'  after  pay- 
ment of  my  just  debts,  the  legacies  hereinbefore  and 
hereinafter  given,  and  funeral  and  incidental  expenses," 
to  John  LadUy  and  Hannah  his  wife,  upon  trust  for 

certain 
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certain  residuary  legatees.     In  the  concluding  part  of       1827. 
the  will|  she  appointed  John  Ladley  and  Hannah  his 
wife  her  executor  and  executrix,  and  gave  each  of  them 
a  legacy  of  50/. 

At  the  death  of  the  testatrix,  there  were  five  children 
oijohn  Rickets  and  Stephen  Rickets* 

The  question  was,  whether  the  five  legacies  of  IQOL 
were  to  be  paid  exelosively  out  of  the  produce  of  the 
freeholds  and  copyholds,  or  whether  those  legacies  were 
charged  on  the  personal,  as  well  as  the  real,  estate  of  the 
testatrix. 

Mr.  Sugden  and  Mr.  Purvis,  for  the  heir  at  law. 

The  testatrix  gives  her  personal  estate,  ^^  after  pay- 
ment of  the  legacies  hereinbefore  and  hereinafter  glven.'^ 
She  had  given,  in  the  previous 'part  of  her  wilj,  only  the 
legacies  to  the  children  of  John  and  Stephen  Rickets, 
and  one  legacy  of  20/. ;  and,  in  the  subsequent  clause, 
she  gave  no  legacies,  except  the  sum  of  50/.  to  her 
executor  and  executrix  respectively.  When  she  speaks 
of  <<  the  legacies  hereinbefore  and  hereinafter  given,'' 
she  must  be  understood  as  referring  to  the  general 
mass  of  her  legacies;  and  the  words  can  scarcely  be 
satisfied  by  confining  them  to  the  inconsiderable  be- 
quests of  20/.  and  501. 

Mr.  Pepys  and  Spence,  contra,  cited  Hancox  v. 
Abbey,  {a) 

The  Master  of  the  Rolls  4vas  of  opinion  that  the 
words  "  the  legacies  hereinbefore  and  hereinafter  given,'* 

were 

(«)  11  r«.  179. 
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were  satisfied  by  the  other  bequests;  and  that'  the  five 
legacies  of  100/.  were  to  be  paid  out  of  the  produce  of 
the  freehokl  and  copyhold  estate. 


<<  His  Honor  doth  declare,  the  Flaintifi^,  as  heir  at 
law  of  Sarah  BicJcets^  the  testatrix  in  the  pleadings 
named)  is  entitled  to  the  money  produced  by  sale  of  the 
freehold  and  copyhold  estates  in  the  bill  mentioned, 
except  so  much  thereof  as  will  be  sufficient  to  satisfy 
the  l^;acies  of  100/.  bequeathed  to  each  of  the  children 
of  Stephen  Rickets  and  John  EickeiSf  who  were  living  at 
the  time  of  the  decease  of  the  testatrix :  and,  the  ex- 
ecutors of  the  testatrix  having  paid  the  several  legacies 
out  of  the  personal  estate  of  the  testatrix,  His  Honor 
doth  declare,  that  they  are  entitled  to  receive  out  of  the 
money  produced  by  sale  of  the  testatrix's  freehold  and 
copyhold  estates  the  sum  of  5002.,  &c." 
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WATKINS  V.  FLANNAGAN.  ^o^"- 

June  19. 

J^LANNAGAN  was  surety  for  the  payment  of  an  ABure^under 
annuity  granted  by  WatlUns^  and  Watkin$  executed  Seed"  redeem- 
to  him  a  bond  of  indemnity.     A  commissioq  of  bankrupt  ing.  the  an- 
issued  against  Waikins  in  November  1812  ;  he  obtained  quent  to  the 

his  certificate  in  February  1813;  and,  in  the  foUowinff  bankruptcy  of 
^     .,    ,  .  J    1  1  J  r  1       ^^®  grantor  of  . 

Apnly  the  annuitant  proved  the  value  and  arrears  or  the  the  annuity,  is 

annuity   under  the   commission.      At  the  same  time  «°^tledtothe 
J  benefit  of  the 

Flannagan  redeemed  the  annuity,  and  took  an  assign-  grantee's 
ment  of  the  debt  proved ;  and,  in  June  1817,  he  com-  ^^"^^g 
menced  an  action   against    Watkins  on   the   bond   of  commiMion, 
indemnity,   and   obtained  judgment.  *      Watkins  then  ^eed  by  action 

filed  his  bill  for  an  injunction.  against  the 

*^  crantor,  who 

had  obtained 
The  case  came  first  before  Sir  John  Leach^  as  Vice-  his  certificate. 

Chancellor,  on  a  motion  for  an  injunction  to  stay  the  rears  of  the 

Defendant  from  proceeding  to  execution  on  the  ludi;-  "nn^ity  subse- 

'^  .^  .        quent  to  the 

ment  which  he  had  recovered;  and,  on  that  occasion  commission. 

His  Honor. decided,    that  the  Plaintifi^  had   not  any 

equity  on  which  an  injunction  could  be  granted.     The 

faults  of  the  case,  and  the  judgment  of  Sir  Jo?tn  Leach 

upon  the  motion,  are  fully  stated  in  the  first  volume  of 

Glyn  and  Jameson^s  Reports,  199. 

The  Plaintiff  then  applied  to  the  Lord  Chancellor' 
for  an  injunction ;  and  no  judgment  had  been  ever 
given  upon  the  motion.  In  the  mean  time,  the  cause 
was  proceeded  in^  and  was  now  brought  on  for  hearing. 

Mr.  Home  and  Mr.  -Campbell,  for  the  Plaintiff. 

Mr.  Bolfe,  contra. 

The 
•  WaikiniY.Fkmnagan9  5Bam.^Aid.l86. 

£e  S 
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Watkins 

V* 
FLAMNAaAKi 


The  facts  not  being  materially  varied  from  what  had  ap- 
peared upon  the  motion  for  the  injunction,  the  Master 
of  the  Rolls  adhered  to  the  judgment  pronounced  upon 
the  motion,  and  dismissed  the  bill  with  costs!  * 


«  The  fifty-fifth  section  of 
the  present  bankrupt  act, 
6  G.  4.  c.  16.»  enacts,  that  the 
grantee  of  an  annuity  shall 
not  sue  a  collateral  surety  of 
a  bankrupt  grantor,  till  he 
shall  have  proved  under  the 
commission  the  value  of  the 
annuity  and  the  arrears ;  and 
that  such  surety,  on  paying 
the  amount  so  proved,  shall  be 
discharged  from  all  claim  in  re- 
spect of  the  annuity,  and  shall 
stand  in  the  place  of  the  an- 
nuitant in  respect  of  the  proof. 
The  clause  then  proceeds — 
'And  the  certificate  of  the 
bankrupt  shall  be  a  discharge 
to  him  from  all  claims  of  such 
annuitant  or  of  such  surety 
in  respect  of  such  annuity." 

In  Bell  v.  Bilton  (4  Bing. 
61 5.),  the  Common  Pleas  held, 
that  the  first  clause  of  the  sec- 
tion, directing  that  the  gran- 
tee shall  not  sue  the  surety,  till 
he  has  proved  under  the  com- 
mission, was  retrospective, 
and  applied  to  annuities 
granted  before  the  Ist  of  Sep- 
tember 1825,  by  persons  who 
were  declared  bankrupts  be« 
fore  that  day. 

If  the  same  construction  is 
to  be  extended  to  the  other 
clauses  of  the  section,  it 
seems  to  follow  that  the  cer- 


tificate of  Watkins  ought,  in 
1827,  to  have  been  a  dis- 
charge to  him  from  all  claims 
of  Flannaganm 

In  Bellv.  Bilton  it  appears 
from  the  pleadings,  that  the 
annuity  had  been  paid  up  to 
March  1826;  and  the  actioo 
was  brought  by  the  grantee 
against  the  surety  for  the  two 
subsequent  quarters*  On  the 
Ist  of  September  1825,  there- 
fore, or  the  day  immediately 
preceding,  the  surety  had  no 
claim,  demand,  or  remedy 
against  the  bankrupt  in  re- 
spect of  the  payments  which 
were  the  subject  of  the  ac- 
tion; and  that  circumstance 
might  be  a  ground  for  con- 
tending, that  the  case  did  not 
come  within  the  proviso  of  the 
135tli  section  of  the  6G.4. 
c.  16.  which  declares,  *<  That 
nothing  herein  contained  shall 
affect  or  lessen  any  right, 
claim,  or  demand,  which  any 
person  now  has  under  any  sub- 
sisting commission  of  bank- 
rupt, or  upon  or  against  any 
bankrupt  against  whom  any 
commission  has  or  shall  have 
issued,  except  as  herein  is 
specifically  enacted." 


The  fifty-sixth  section  also 
has  been  held  to  have  a  re- 
trospective 
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trospective  operation.  In  Ex 
parte  Grundy^  in  the  matter 
of  Russell,  the  circumstances 
were  these:  George  Russell, 
by  indenture  dated  the  18th  of 
February  Vl*l%  covenanted 
for  the  payment  of  2000/.9  in 
case  his  intended  wife,  or  any 
issue  of  hisbody  by  her,  should 
survive  him*  In  1803  a  com- 
*  mission  of  bankrupt  issued 
against  him,  under  which  he 
obtained  his  certificate,  and 
dividends  to  the  amount  of 
twelve  shilh'ngs  in  the  pound 
had  been  paid  to  the  cre- 
ditors. In  February  1825  he 
died,  leaving  issue ;  and  there 
still  remained  funds  distribut- 
able under  the  commission. 
The  question  was,  whether, 
the  contingency  having  hap* 
p«iied  on  which  the  SOOCtf • 
became  payable,  the  same  was 
now  provable  as  a  debt  under 
the  commission. 

The  Vice-Chancellor 
held,  that  it  was  not  provable. 
His  Honor  observed,  that 
admitting  the  authority  of 
the  decision  in  Bed  v.  BH- 
ion  (though  there  were  some 
dicta  in  the  judgment  of  which 
he  could  not  but  doubt),  it  did 
not  apply  to  the  present  ques- 
tion, because  the  value  of  the 
annuity  was  provable  before 
the  6  G.  4. ;  and  therefore, 
in  giving  the  fifty-fifth  section 


(a)  SBingh.  177. 
lb)  5Bingh.4S9. 


a  retrospective  operation,  no        1827. 
new  debt  was  made  provable      ^  ■•^v  ■■' 
under  the  commission,  so  that       Watkins 
there  was   no  collision  with    Flakkaoan. 
the  proviso  in  the  135th  sec- 
tion.   It  was,  he  thought,  gO'^  .  ^ 
ing  too  far,  to  ^  say,  that  every 
section  in  the  new  bankrupt 
act  was  to  have  a  retrospective 
effect,  except  such  sections  as 
were  expressed  in  words  po- 
sitively confining  them  to  a 
prospective  operation. 


On  appeal,  the  Lord  ChaO'- 
cellor  considered  that  Bell  v. 
Bilton  was  an  authority  in 
point ;  and  held,  that  the  debt 
was  provable. 

* 
Mr.   Montague  and    Mr. 
Merhak  were  in  support  of 
the  proof;  Mr.  RussM,  con- 
tret. 


In  ChurchUl'y.  Crease  {a), 
and  Terrington  v.  JF/iorr- 
greaves(b)y  the  eighty-second 
section  of  the  6  G.4.  has  been 
held  to  be  retrospective. 

In  Biggs  v.  Felloxvs  {c),  it 
seems  to  have  been  assumed 
by  the  Court  of  King's  Bench, 
that  the  eighty-second  section 
was  not  retrospective. 


In  Ex  parte  Shepard(d),  in 
re  Sh§pard,  it  was  held  that 
the  132d  section  was  not  re- 
trospective. 

(c;  S  Bam,  ^  Crest,  A02. 
(d)  1  Mont,  4-  M'Arih.  67. 


1889. 
Jjccewbet* 
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^^"-  RAWSTONE  V.  PARR. 

June  81. 

SembU^  l\^  ^^^  decree  in  this  cause,  it  was  referred  to  the 

pwSeskltend-  Master  to  take   an   account  of  the  debts   of  the 

ed  that  a  pro-  testator  James  PatT, 

missory  note 

should  be 

joint  and  se-         Messrs.  Oldam  and  Co.  claimed  before  the  Master  to 

A^^o.  prove  a  debt  due  to  them  from  the  testator.  The  Master 

"^^^'^K^" '^^P^*'^^  ^^^^  Messrs.  John  and  James  Ewingy  being 
joint  only,  a     indebted   to   Messrs.  Oldam   and   Co.   in   the   sum  of 

^lUd&M  *®'^^-  ^*^-  ^^^  S^ods  sold  to  them,  the  latter  had  de- 
well  against  manded  payment ;  when  the  Ewings^  being  unable  to 
acainsn^**  P^Yf  requested  Messrs.  Oldam  and  Co.  to  give  them 
principal.  time ;  and,  to  induce  them  to  do  so,  offered  to  secure 
joint  promis-     ^^^  payment  of  the  said  sum  of  487/.  145.  by  the  pro- 

sory  note,        missory  note  of  themselves  and  the  testator  James  Parr. 

signed  ** «/.  and 

j,E, J. P.,   Messrs.  Oldam   and    Co.    acceded   to   their  proposal; 

surety,   was      \vhereupon  John  and  James  Ewin^r^  and  James  Parr,  as 

given  to  a  ^        ^  .  .  • 

creditor  of  the  their  surety,  made,  signed,  and  delivered   to  Messrs. 

J^  w\^      Oldam  and  Co.  a  promissory  note  of  the   following 

J,  P,  died,       tenor :  — 

J»  and  J.  E, 

being  both 

alive,  one  of  «  Liverpool^  June  1.  1820. 

whom  after-  **  -rf  i_  '  '    u       r        i 

wards  became  iiiignteen  months  after  date  we  promise  to  pay  to 

banlcrupt,         Messrs.  Oldam  and  Co.  487/.  145.,  with  lawful  interest 

and  the  other  ... 

insolvent:        from  the  14th  of  April  last  till  paid ;  for  value  received. 

Held,  that  the  ,,  j     ^  j   Ewing. 

promissory  *-«*ta«*x« 

note  could  •  «  James  Parr,  surety.*^ 

not  be  con- 
sidered as 

several  against       The  Master  further  found,  that  the  testator  James 

J  P   the 

surety.  P^^  died  on  the  6th  oi  July  1820;  that,  on  the  6th 

of  February  1821,  a  commission  of  bankrupt  issued 

against 
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against  John  Hmoings  that  his  estate  had  since  been  1827. 
conveyed  and  assigned  to  assignees^  duly  chosen  under 
the  commission ;  that  James^  Ewing  had  left  this  country 
insolvent,  having  compounded  with  some  of  his  cre- 
ditors for  5s.  in  the  pound,  and  that  he  now  resided 
in  the  island  of  Neitfoundland  s  that  the  whole  of  the 
sum,  secured  by  the  promissory  note,  remained « due 
to  Messrs.  Oldam  and  Co. ;  and  that  they  had  offered 
to  prove  the  said  debt  under  the  commission  against 
John  Swingi  for  the  benefit  of  the  estate  of  the  tes- 
tator James  PatTj  after  being  fully  paid  205.  in  the 
pound. 

Under  these  circumstances  the  Master  was  of  opinion, 
that  Messrs.  Oldam  and  Co.  were  not  entitled  to  claim 
their  debt  against  the  estate  of  the  testator,  they  not 
having,  as  he  conceived,  a  remedy  at  law  against  his 
assets:  and  the  Master,  therefore,  disallowed  their 
claim. 

Messrs.  Oldam  and  Co.  were  permitted  to  except  to 
the  report;  and  the  exception  now  came  on  to  be 
argued. 

Mr.  Bickersteth^  in  support  of  the  exception. 

The  question  is,  whether  the  Court  can  infer  from 
the  circumstances  under  which  the  note  was  given,  that 
it  was  the  intention  of  all  who  joined  in  it,  that  it  should 
be  several  as  well  as  joint,  and  that  it  was  drawn  in  its 
"present  form  only  from  the  ignorance  or  negligence  of 
those  who  prepared  it.  Pan-  describes  himself  on  the 
fiice  of  the  instrument  as  a  surety ;  and  the  intention 
must  have  been,  that  he  should  be  bound  as  sureties 
usually  are  bound,  namely,  to  pay  the  debt,  if  the  prin- 
cipal debtor  did  not  pay  it.     The  Court  has  often  held, 

that 
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1827*  that  instruments,  which  in  their  form  were  joint,  shooU 
operate  as  if  they  were  both  joint  and  seyeral.  Bidiop 
▼•  Church  {a\  Thomas  v.  Fraxer  {b\  Bum  ▼  Burn  (c).  In 
none  of  the  cases  of  this  class  was  there  evidence  of  a 
special  agreement  that  the  security  should  be  joint  and 
several;  but  it  was  inferred,  from  the  nature  of  the 
.  transaction,  that  the  intention  of  the  parties  was,  that 
each  should  be  bound  sfeveraliy. 

Mr.  Pemberionj  for  the  Plaintiff. 

This  promissory  note  is  the  joint  security  of  three 
persons :  two  of  these  persons  are  still  alive ;  Parr  is 
dead ;  there  is,  therefore,  no  legal  demand,  in  respect  of 
this  note,  against  his  assets ;  and  there  is  no  ground  for 
carrying  his  liability  beyond  the  extent  of  his  legal  obli- 
gation. In  the  cases  in  which  a  joint  instrument  has 
•  been  held  to  bind  the  parties  severally,, there  has  been 
evidence  or  admission,  that  the  intention  of  the  parties 
was,  that  each  should  bo  bound  severally.  In  Bishop  v. 
Church  tlie  condition  of  the  bond  was  several,  and  each 
of  the  obligors  participated  in  the  consideration  for 
which  the  bond  was  given.  *  In  Thomas  v.  Fraxer  the 
bond  was  given  for  the  debt  of  both  the  obligors ;  and 
the  defendant  admitted  the  material  allegations  in  the 
plaintiff's  bill.  In  Bum  v.  Bum  there  was  clear  evi- 
dence of  the  intention  of  the  parties,  that  each  of  the 
parties  should  be  severally  bound.  Here  there  is  not 
the  slightest  evidence  to  shew,  that  it  was  ever  intended 
that  the  note  should  be  other  than  it  is. 

Besides,  Pan*  was  only  surety,  and  received  no  benefit 
from  the  transactidn ;  and  there  is,  therefore,  no  ground 
for  extending  the  obligation. 

Is 

(a)  9  Ftff.  sen.  100.  371.        (6)  5  Vtt.  z%9.        (c)  S  Veu  573. 
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Is  there  a  single  case  in  which  it  has  been  decided,  1887. 

that,  as  agUDst  a  surety,  an  instrument,  which  is  in  its  1^^-  ^^ 

finrm  joint,  shall  be  held  to  be  several?  v. 


Paui. 


Mr.  BcupeU  and  Mr.  Spence^  for  other  parties  in  the 
same  interest. 

The  Master  i^the  Rolls. 

It  is  apparent,  from  the  nature  of  this  transaction,  that 
the  promissory  note  was  drawn  in  the  form  of  a  joint 
security  merely  from  the  ignorance  of  the  parties ;  and 
that  tlie  real  intention  was,  that  the  testator  James  Parrj 
as  surety,  should  severally  pay  the  debt,  on  the  default 
of  the  Ewings.  The  case  is  the  same,  in  principle,  as  if 
the  security  were  a  joint  bond,  where  the  intention  was, 
that  the  bond  should  be  joint  and  several ;  and  there  is 
no  reason  why  a  court  of  equity  should  not  relieve  from 
such  a  mistake,  as  well  against  the  siurety  as  against  the 
principal. 

Exception  allowed. 


On  appeal  *,  the  judirment  was  reversed,  and  the  ex-         isao. 
ception  oWruled.        •  ^'*-»"- 

♦  See  infra. 
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RoLu.  GROVER  p.  HUGELL. 

June  23.  25. 

A  person  who  TN  December  1804,  part  of  the  glebe  lands  of  a  rectory 
into  an  agree-         were  sold  for  the  redemption   of  land-tax.      The 

ment  for  the     curate  was  the  nominal  purchaser,  and  the  conveyance 

£urchase  of  .  ,      , 

ind,  which       was  made  to  him  in  due  form  ;  but,  upon  the  evidence 

was  formerly  j^j  ^^  cause,  there  was  reason  to  believe  that  the  rector 
part  of  the  ^ 

glebe  of  a        ^himself  was  the  purchaser  in  the  name  of  his  curate,  as 

Sd^^nSl     a  trustee  for  him. 
fore  sold  for 

tion  of  the  I"  «^^  1824,  after  the  death  of  the  rector,  the  De- 
land-tax,  is  fendants,  who  were  trustees  under  his  will,  entered  into 
not  bound  to  .  .ir 
complete  his  a  contract  for  the  re-sale  of  the  lands  to  the  Plaintin. 

purchase,         j^  appearedt  upon'  the  abstract  of  title  which  was  de- 

when  It  ap-        .  .     . 

pears  that,        livered  to  the  Plaintiff  that  tlie  curate,  who  was  the 

sSe^for  tif"**'  apparent  purchaser,  and  had  the  conveyance  made  to 

redemption  of  him  in  December  1804,  had,  in  the  month  of  June  in  the 
the  land-tax,      /•n.^  iiit  i  ni 

the  rector  ms  following  year,  conveyed  the  lands  to  the  rector  for  the 

himself  the       identical  sum   at  which  he  had  purchased;  and,    this 

actual  pur-  ,  ,  , 

chaser,  in  the    circumstance  creating  suspicion,  the  Plaintiff  made  in- 

!!!^f»^  quiries  which  led  to  the  discovery  of  other  facts,  which 

raised  a  reasonable  presumption  that  the  rector  had 

been  originally  the  actual  purchaser. 

« 

The  Plaintiff  having  objected  to  the  tide  on  this 
ground,  and  having  refused  to  complete  his  contract, 
the  trustees  brought  an  action  against  him,  in  which  he 
suffered  judgment  by  default;  a  writ  of  inquiry  was 
afterwards  executed  against  him,  and  damages  were 
•  assessed  by  a  jury.  The  Plaintiff  then  filed  the  present 
bill,  praying  that  an  injunction  might  issue,  to  stay  exe- 
cution at  law ;  that  the  contract  for  sale  might  be  deli- 
vered 


curate. 
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vered  up  to  be  cancelled;  that  the  Plaintiff's  deposit 
might  be  returned  to  him  with  interest;  and  that  he 
might  be  paid  his  costs  at  law  as  well  as  in  equity. 

It  was  proved  in  evidence,  that  the  expense  of  the 
conveyance  from  the  commissioners  was  charged  by  the 
solicitor,  who  prepared  it,  not  to  the  curate,  but  to  the 
rector.  From  this  circumstance,  along  with  the  other 
features  of  the  transaction,  the  Master  of  the  Rolls  was 
of  opinion,  that  there  was  so  much  reason  to  believe  that 
the  rector  was  originally  the  actual  purchaser,  that,  for 
the  purposes  of  the  present  suit,  the  fact  must  be  pre- 
sumed to  be  so. 


1827. 


Mr.  Home  and  Mr.  Barber^  for  the  Plaintiff. 

Though  the  rector  acquired  a  valid  legal  title  to  the 
lands,  under  the  conveyance  to  the  curate,  and  the  con- 
veyance from  the  curate  to  him,  the  original  purchase, 
if  it  were  actually  made  by  the  curate  as  a  trustee  for 
the  rector,  could  not  be  sustained  in  a  court  of  equity  ; 
because  it  would  be  in  the  nature  of  a  purchase  of  a  trust 
property  by  a  person  who  was  himself  a  trustee  for 
sale.  The  land  has  now  been  sold  for  nearly  thrice  the 
price  for  which  it  was  bought  in  1804.  Why  may  not 
the  present  incumbent  file  his  bill,  claiming  a  lien  on  the 
lands  for  the  difference  between  their  actual  value  and 
the  price  at  which  they  were  sold,  and  to  have  the 
amount  of  that  difference  invested  for  the  benefit  of  him 
and  his  successors  ?  The  tide,  therefore,  being  defective 
in  the  view  of  a  court  of  equity,  though  not  in  the  view 
of  a  court  of  law,  the  Plaintiff  ought  to  have  the  relief 
he  prays. 

Mr  Sugden  and  Mr.  Wakefield^  contra.  ^ 

The  objection  to  the  title  has  so  little  substance,  either 
in  &ct  or  in  law,  that  the  Plaintiff  ought  to  be  left  to  the 

result 


MO 
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result  of  legal  remedies^  The  purchase-money  was  paid 
by  the  curate,  and  the  conveyance  was  executed  to  htm; 
it  would  be  impossible  to  prove  that  he  was  not  the 
bondjide  purchaser;  and,  after  twedty  years'  possession, 
who  is  there  that  would  dare  impeach  the  title  on  so 
vague  a  speculation?  The  Plaintiff  if  he  bad  coii>- 
pleted  his  contract}  would  have  been  a  purchaser  for 
valuable  consideratioD  without  notice ;  and  the  circum- 
stance of  its  appearing  on  the  abstract,  that  the  properly 
had  been  purchased  by  the  curate,  and  afterwards  sold 
by  him  to  the  rector,  could  never  have  been  notice  to 
him,  that  the  rector  was  (if  in  &ct  he  was)  the  original 
purchaser.  A  tide  is  not  to  be  deemed  defective, 
because  conjectural  suspicion  may  be  thrown  upon  it ; 
especially,  when  that  suspicion  is  created  by  the  un- 
necessary scruples  of  a  party,  who  wishes  to  escape  fix>m 
his  contract. 


Even  if  the  rector  were  in  reality  the  original  pur- 
chaser,  what  clause  is  there  in  the  act  which  forbids 
him  to  purchase  ?  *  In  Howard  v.  Ducane  (a),  Lord 
Eldon  held,  that  trustees,  who  had  a  power  of  sale  or  ex- 
change, with  the  approbation  of  the  tenant  for  life,  might 
sell  to,  or  exchange  with,  the  tenant  for  life  himself; 
and  in  such  a  case,  the  tenant  for  life  stands  in  a  relation 
to  the  property  and  to  the  person  in  remainder,  very 
analogous  to  that  of  the  incumbent  in  the  transaction 
which  is'  supposed  to  have  taken  place  here.  ,The  sale 
was  by  commissioners  appointed  by  the  crown,  and 
must  have  been  conducted  in  the  manner  prescribed  by 
the  act ;  and  two  of  the  commissioners  must  have  been 
parties  to  the  conveyance  f;  so  that  it  is  impossible  to 

suppose, 
(a)  1  Turner  4rRus*eU^  SI. 


4?  G.5.  c.  116  t  ^^  G'^'  c.  116.  5.  69.  72,  73,  74.  76. 
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sappose,  that  the  uicuinbent>  in  becoming  the  purchaser, 
could  gain  any  unfair  advantage.  It  would,  dierefore, 
have  been  no  objection  to  tlie  title,  if  the  rector  had 
been,  from  the  first,  the  real  purchaser. 

If  there  were  any  validity  in  the  objection  taken  by 
the  Plaintifi^  he  might  have  had  the  full  benefit  of  it 
in  th^  action  at  law.  In  an  action  upon  a  contract  for 
the  purchase  of  an  estate,  a  court  of  law  will  notice  a 
purely  equitable  objection  to  the  Utle.  EUiM  v.  Ed* 
wards  (a),  Maberley  v.  JRobins.  {b)  <*  If  the  contract,'' 
says  Lord  Chief  Justice  Gibbs{c%  "  be  a  contract  to  make 
a  good  title  both  in  law  and  in  equity,  and  the  contract 
is  brought  before  this  Court,  we  must  collateraUy  look  to 
see  whether  the  title  be  good  in  equity  as  well  as  in 
law  ^  it  is  true,  we  sit  here  <Mily  as  a  court  of  law  to 
administer  the  legal  rights  which  arise  out  of  the  con^ 
tract ;  but  one  of  those  rights  is  to  have  a  title  good  in 
equity."  The  Whole  matter,  therefore,  which  is  put  in 
issue  by  this  suit,  might  have  been  tried  in  the  action;  and 
the  Plaintiff  must  be  bound  by  the  result  of  the  action. 


This  is  a  bill  to  have  a  contract  rescinded  and  de* 
livered  up,  which,  according  to  the  case  alleged  by  the 
Plaintiff,  is  void  at  law.  A  court  of  equity  does  not 
exercise  so  useless  a  jurisdiction,  as  to  pronounce  a 
decree,  directing  an  instrument,  which  is  in  itself  a 
nullity,  to  be  delivered  up  or  cancelled. 

T7ie  Master  of  the  Rolls. 

It  is  not  necessary  to  decide,  whether  a  bill  in  equity 
will  or  will  not  lie,  to  have  a  contract  for  purchase 
delivered  up,  where  a  good  title  cannot  be  made ;  be- 
cause 


(a)  3  Bos-^PU,  181.  (b)  5  Tautt,  685.  (c)  5  Taun,  687. 


4S2 


CASES  IN  CHANCERY. 


1827. 


cause  here  the  bill  has  other  objects,  —  the  injunctipn 
to  stay  execution  at  law,  and  the  repayment  of  the 
deposit.  It  is  fit  to  observe,  however,  that  the  general 
principle  of  a  court  of  equity  is,  that  a  bill  in  equity  may 
be  filed  for  the  delivery  up  of  an  instrument  which 
cannot  be  enforced  at  law,  in  order  that  the  Plaintiff 
may  not  be  harassed  by  vexatious  proceedings  at  law. 


I  am  of  opinion  that  the  equitable  objection  here  could 
not  have  been  taken  advantage  of  at  law,;  and  that,  at 
law,  the  conveyance  by  the  commissioners  would  have 
been  held  to  confer  a  good  title,  and  would  have  main- 
tained  the  action.  The  general  rule  in  equity  is,  that  a 
man  cannot  place  himself  in  a  situation  in  which  his 
interest  conflicts  with  his  duty.  The  duty  of  the  rector 
was,  to  obtain  the  best  possible  price  for  the  land  sold ; 
and  his  interest  as^  purchaser  was,  to  pay  the  least 
possible  price  for  it.  It  is  no  answer  to  say,  that  the 
superintendence  of  the  commissioners  would  secure  a 
full  price.  The  sale  is  to  be  by  public  auction,  aad 
before  two  of  the  commissioners,  or  some  person  ap- 
pointed by  them ;  and  their  approbation  of  the  s^le  is 
required  by  the  act.  But  still  the  duty  of  the  rector 
was  to  give  his  aid  to  the  procuring  of  the  best  possible 
price.  The  case  of  HcnsMtd  v.  Ducane^  where  it  was 
held  that  trustees  for  sale,  with  the  approbation  of  the 
tenant  for  life^  may  sell  to  the  tenant  for  life,  does  not 
furnish  a  general  principle,  but  is  an  .exception  to  a 
general  principle.  Lord  Eldan  expressly  put  the  case 
upon  the  practice  of  conveyancers,  which  he  did  not 
thi^nk  it  safe  to  unsettle ;  and  ttates,  that  he  should  have 
said  originally,  it  would  not  do. 


Let  the  contract  in  question  be  delivered  up  to  the 
Plaintiff  to  be  cancelled,  and  let  his  deposit  be  returned 
to  him.     I  will  not  give  the  Plaintiff  his  costs  at  law, 

because 
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became  tbcj  were  chiefly  iocurred  by  his  own  negligence.        1 827* 
He  aofjlA  to  have  filed  bis  bill  in  equity  as  soon  as  the 
action  was  commenced  against  him.     But  let  the  De* 
fiwidaafs  pay  to  the  Plaintiff  his  costs  in  equity. 


HINCKSMAN  v.  SMITH.  Rolls. 

JuneSS, 

SMITH  V.  HINCKSMAN.  Jnfyi.6. 

nnH£  bUl  was  filed  by  a  purchaser  for  the  specific  The  rule,  that 
performance  of  a  contract,  by  which  the  Defendant  of  a^iwer^n 
had  agreed  to  sell  a  certain  estate,  to  ni^ich  he  was  must  prove 
entitled  in  fee,  subject  to  the  life  interest  of  a  person  fun  pnc^has^ 

who  was  eiirht^r-thnee  years  of  age,  fer  the  sum  of  800/.  ^  ^^PM  ^° 
*'•'•'  ^  considered  as 

The  purchase-money  was  to  be  paid  upon  the  death  of  settled,  that  it 
the  tenant  for  life ;  but,  the  object  of  the  Defendant  in  ^^^  ''^J^ 
the  sale  being  to  assist  a  relation  with  a  loan,  it  was  court  of  ap- 
part  of  the  agreement,  that  a  sum  of  200/.  should  be  ^" ' 
adTanced  by  the  Plaintiff  to  the  Defendant  upon  the 
execution  of  the  contract,  the  Defendant  paying  interest 
for  it  during  the  life  of  the  tenant  for  life  of  the  estate. 

The  Defendant,  at  the  time  of  the  contract,  had  just 
attained  his  age  of  twenQr*one  years.  With  a  view  to 
the  treaty  with  the  Flaintifi^  he  had  gone  over  the 
estate  with  his  grandfether,  the  relation  to  whom  he  was 
to  advance  the  200/.,  on  the  day  he  entered  into  the 
agreement :  but  it  appeared  upon  the  evidence  of  the  ^ 

solidtpr,  who  was  employed  by  the  Plaintiff,  and  acted 
for  both  parties  in  drawing  the  contract,  that  the  De- 
fendant, at  the  time  it  was  prepared,  seemed  to  have 
little  knowledge  of  the  property,  and  especially,  that, 
being  asked  by  the  solicitor  as  to  the  number  of  acres  of 

Vol.  III.  F  f  which 
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1827«       which  the  estate  consisted,  he  professed  his  ignorance  in 
HiNCKSMAN    ^^^  respect.     Upon  the  representation  of  the  Piaintift 
V.  it  was  stated  in  the  contract,  that  the  knd/ which  was 

the  subject  of  the  s^Ie,  consisted  of  thirty-five  acres  or 
thereabouts;  whereas,  upon  a  subsequent  admeasure- 
ment, it  was  found  to  consist  of  forty-seven  acres.  The 
Plaintiff  was  the  proprietor  and  occupier  of  land  adjoin- 
ing to  the  estate  contracted  for. 

It  appeared  upon  the  evidence  of  the  Plaintiff's  own 
witnesses,  that,  at  the  time  of  the  contract,  the  Defend- 
ant's reversion  was  worth  upwards  of  1000/.,  and  the 
Defendant's  witnesses  estimated  it  at  a  higher  value. 

Mr.  St^den  and  Mr.  GirdUstone^  for  the  Phuotiff, 
contended,  that  the  rule  laid  down  by  Sir  William  Grant 
in  Gffoland  v.  De  Faria  (a)  — that  the  purchaser  of  a 
reversion  was  bound  to  shew  that  be  had  given  the  full 
value  for  it — could  not  be  considered  as  the  settled  law 
of  the  C!ourt,  after  the  remarks  which  Lord  Eldon  had 
made  on  it  in  the  case  of  WkaUey  v.  WhaU€if{b)y  and  that 
it  had  been  further  discredited  by  observations  both  from 
Lord  Eldon  and  Lord  Redesdale^  in  a  subsequent  case  in 
the  House  of  Lords.  In  Shelly  v.  Nash  {c\  a  bill  to  set 
aside  a  sale  of  a  reversion,  which  had  been  disposed  of 
by  public  auction,  was  dismissed  with  costs,  though  it 
was  shewn  that  the  full  value  was  not  given  by  the 
purchaser. 

^x.Pepys  and  Mr.  Garrattj  for  the  Defendant,  denied, 
that  there  had  been  any  decision  in  the  least  impeaching 
the  authority  of  Gaadand  v.  De  Faria ;  or  that  either 
Lord  Eldon  or  Lord  Redesdale  had  ever  questioned  the 

principle 

(a)17r«.S0.      ib)lMcriv.^€,    sMgh^l.      ic)sMad.9Si. 
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principle  of  that  case*     Doubts  might  have  been  some>       1827* 
times  expressed  as  to  the  wisdom  and  policy  of  the    -^    ^ 
principle  on  which  the  Court  had  dealt  with  sales  of  v. 

reversionary  interests;  but  it  was  beyond  controversy, 
that  the  rule  there  laid  down  was  the  established  law 
of  the  Court  Davis  v.  The  Duke  of  Marlboroiigh.  {a) 
The  case  of  Shelly  v.  Neish  proceeded  expressly  on  the 
distinction  between  a  sale  by  auction  and  a  sale  by 
private  contract 


The  Master  of  the  Rolls.  j^i^  6. 

In  Gaaiand  v.  De  Fariuy  Sir  William  Grant  did  not 
consider  himself  as  laying  down  a  new  rule,  but  as 
following  the  current  of  authority  {b) ;  and,  since  that 
case,  the  rule  has  so  fiir  been  regarded  as  the  settled  law  of 
the  Court,  that,  although  I  have,  upon  more  than  one 
occasion,  judicially  questioned  both  the  principle  and 
policy  of  the  rule,  yet  it  would  not  become  this  Court 
to  make  a  precedent  in  direct  opposition  to  it 

It  may  be  observed,  that,  independently  of  this  rule, 
there  are  objections  to  the  Plaintiff's  bill  for  the  specific 
performance  of  this  contract  It  is  clear  that  the  De- 
fendant, a  young  man  just  of  age,  knew  but  little  of  this 
estate,  and  was  altogether  ignorant  of  the  quantity  of  the 
land ;  but,  the  Plaintiff  being  the  proprietor  and  occupier 
of  land  adjoining,  it  is  difficult  to  presume  that  he  was 
equally  ignorant :  yet  it  was  upon  the  information  of  the 
Plaintiff  that  the  solicitor,  who  drew  the  agreement,  in- 
serted the  quantity  as  containing  thirty-five  acres  or 
thereabouts,  and  the  Defendant  must  have  executed 
the  contract  under  the  impression,  that  such  only  was 

the 

(a)  2  Swatuton^  139. 

iB)  See  the  cases  collected  in  9  Swanstony  139 — 143.  note. 
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the  quantity  which  he  agreed  to  sell  for  SOO/L,  when,  in 
fiu^t)  the  actual  quantity  was  forty-sev^i  acres. 

The  bill  was  dismiflNd. 


The  Defendant  had  filed  a  cross  bill,  praying  that  the 
agreement  might  be  delivered  up  to  be  cancelled ;  and 
the  Court  ordered  the  delivery  of  die  agreement  accord- 
ingly, but  gave  no  costs  in  either  of  the  suits,  (a) 

(a)  fVood  V.  Abrey,  3  Ma<L  484. 


Rolls. 
June  S6. 


The  statute  of 
the  S5  G.  2. 
c.  6.  does  not 
extend  to 
wills  of  per- 
sonal estate 
only ;  and  a 
legacy  to  a 
person,  who  is 
an  attesting 
witness  to 
such  a  will,  is 
not  void. 


EMANUEL  ».  CONSTABLE. 

I 

npHIS  was  a  suit  for  the  administration  of  the  pro- 
perty  of  a  testator,  who  made  a  will  of  personal 
estate  only ;  and  the  question  in  the  cause  was,  whether 
a  pecuniary  legacy  to  a  person,  who  was  a  witness  to 
the  will,  was  or  was  not  void  under  the  *2$  G*  2.  c.  6.  ? 

Mr.  Sugden  and  Mr.  Phillimore  contended,  that  the 
legacy  was  void.  The  act^  they  said,  declares,  {b)  "  that, 
if  any  person  shall  attest  the  execution  of  any  will 
or  codicil,  which  shall  be  made  after  the  24th  day 
of  June  ]  752,  to  whom  any  beneficial  devise,  l^cy, 
estate,  interest,  gift  or  appointment  of  or  afiecting 
any  real  or  personal  estate,  other  than  and  except 
charges  on  lands,  tenements,  or  hereditaments  for 
payment  of  any  debt  or  debts  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  giftf 
or  appointment  shall,  so  fiir  only  as  concerns  such  per- 
son attesting  the  execution  of  such  will  or  codicil,  or 

any 


{l^)  j.i. 
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my  person  dmning  under  him,  be  utterly  null  and       1SS7. 
void.''    What  more  oeneral  words  could  the  leiwlalare     „    ^  ~  ' 
have  used,  if  it  had  been  thetr  intention  to  make  the  •• 

act  qiply  to  persomdly  as  well  as  to  wUls  of  real 
estate  ?  The  language  of  the  enacting  dause,  where  it 
is  direct  and  unambiguous,  cannot  be  controlled  by  the 
preamble,  and  still  less  by  the  title  of  the  act.  The  mis- 
diic^  which  was  to  be  guarded  against  had  been  mpst 
prominent  in  the  case  of  wills  of  real  estate;  but  it  was 
intended,  that  the  remedy  should  be  general. 


The  very  point  came  before  Sir  WiUimm  Grant  in 
Ijees  V.  SuniTnersgiU  {a) ;  and  he  held  that  ihp  25  G.  2. 
c»  6.  extended  to  all  wills,  and,  therefore,  that  a  legacy, 
given  by  a  will  of  mere  personalty  to  a  person  who  was  a 
subscribing  witness,  was  void.  The  reasons  assigned 
in  his  judgment  are  unanswerable ;  the  judgment  itself 
has  been  for  many  years  before  the  world;  its  authority 
has  never  yet  been  questioned  in  this  Court ;  and  never, 
till  within  a  few  months,  has  it  been  questioned  any 
where.  ' 

In  a  late  case,  indeed,  of  Brett  v.  Brett  *^,  decided  in 
the  Arches  Court  of  Cantertnmf^  on  the  24th  of  July 
1826,   the   contrary  doctrine   was   held   by   Sir  John  ' 
NkhcU  i  and,  on  app^,  his  judgment  has  been  recently 
confirmed  by  the  Delegates.     It  must,  therefore,  be  ad- 

mittedf 

(a)  17  V€9. 50S. 


*  The  judgment  of  Sir  John  the  decisioD  was  affirmed,  were 

NichoU  in  this  case  has   been  Baron  Graham,  Justices  Bayiey 

since  reported  in  3  Jddanu,  210.  and  Jame»  AUan  Park,  and  Doc« 

It  was  affirmed  by  the  Delegates  tors  PhiUimore,  LtMngton,  Dod- 

on  the  27th  of  May  1827.  son,  Blake f  Haggard,  and  Salus^ 

The  Judges  Del^ate,  by  whom  bury. 
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1827*       mitted,  that  there  is  a  conflict  of  authority.     But,  on  a 

'      '  question  on  the  exposition  of  an  act  of  pariiamenf,  the 

V.  deliberate  judgment  of  Sir  William  Grant  pronounced 

Constable.    ^^  \%i\^  and,  for  fifteen  years,  never  once  questioned, 

ought  to  have  more  weight  than  the  decision  of  an  ecde* 

siastical  court 

Mr,  Bickersteih  and  Mr.  Mather^  contrdy  were  not 
called  upon  to  argue  in  support  of  the  daim  of  the 
legatee. 

The  Master  of  the  Rolls. 

In  the  conflict  of  great  authorities,  it  may  seem  to  be 
desirable,  that  this  important  question  should  be  settled 
by  the  supreme  court  of  appeal. 

I  agree  that  the  preamble  of  a  statute  cannot  con- 
troul  a  clear  and  express  enactment:  but  the  plain 
intent  of  the  legislature  is  expressed  in  the  preamble, 
and  the  nature  of  the  mischief,  which  is  sought  to 
be  remedied,  may  serve  to  give  a  definite  and  quali- 
fied meaning  to  indefinite  and  general  terms.  The 
preamble  of  the  25  G.  2.  c.  6.,  after  reciting  the  pro- 
vision in  the  statute  of  frauds,  which  requires  that  all 
devises  of  lands  should  be  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three  or  four  cre- 
dible witnesses,  and  declaring  that  it  had  been  found 
to  be  a  wise  and  good  provision,  but  that  doubts  had 
arisen  who  were  to  be  deemed  legal  witnesses  within  the 
intent  of  the  said  act,  proceeds  to  enact,  '*  that,  if  any 
person  shall  attest  the  execution  of  any  will  or  codicil, 
which  shall  be  made  after  the  time  therein  mentioned,  to 
whom  any  beneficial  devise,  legacy,  or  gift,  shall  be 
made  of  real  or  personal  estate,  such  devise,  l^cy,  or 
gift,  shall,  so  far  as  regards  such  person,  be  utterly  null 

and 
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and  void ;  and  such  person  shall  be  admitted  as  a  wit-  1827* 
ness  to  such  will  or  codicil."  The  avowed  purpose  of  -  '  t  ^' 
this  statute,  therefore,  is,  to  remove  doubts  which  had  «. 

arisen  with  respect  to  the  persons  who  were  to  be  deemed 
good  witnesses  within  the  intent  of  the  statute  of  frauds, 
which  required  three  or  four  witnesses  to  a  will  of  lands; 
and  the  mischief  to  be  avoided  was,  the  admission  of 
witnesses  to  such  a  will,  who  were  interested  to  support 
the  will.  When  thi$  statute,  therefore,  proceeds  to  enact, 
'^  that,  if  any  person  shall  attest  the  execution  of  any  will 
or  codicil,  who  shall  have  a  gift  by  the  will  or  codicil, 
such  gift  shall  be  void,"  it  is  a  reasonable  construction  to 
say,  that  the  legislature  must  be  understood  here  to  be 
speaking  of  such  wills  or  codicils  as  by  the  statute  of 
frauds  require  to  be  attested  by  witnesses;  and  the 
indefinite  words  '^  any  will  or  codicil,''  may  reasonably 
be  read  ''any  such  will  or  codicil,"  unless  it  should 
appear  from  other  parts  of  the  statute,  that  the  legis- 
lature intended  to  give  the  words  **  any  will  or  codicil" 
their  most  extended  and  indefinite  meaning.  It  seems 
to  me,  upon  a  careful  perusal  of  the  whole  statute, 
that,  except  these  words,  '*  any  will  or  codicil,"  which 
are  necessarily  often  repeated  in  the  course  of  the  enact- 
ments, there  is  not  a  single  word  in  the  statute,  which 
supports  the  notion,  that  these  words  were  meant  to  be 
used  in  their  indefinite  sense:  and,  on  the  contrary, 
that  most  clauses  in  the  statute,  and  especially  the 
second,  third,  eighth,  pinth,  and  tenth  sections,  strongly 
confirm  the  inference,  that  the  woi'ds  **any  will  or 
codicil,"  throughout  the  statute,  are  to  be  read  *<any 
such  will  or  codicil." 

It  is  further  to  be  observed,  that,  wills  of  personal 
estate  being  good  without  the  attestation  of  any  witnesses, 
it  was  not  necessary  to  extend  to  wills  of  personal  estate 
that  protection  which  it  was  the  object  of  the  legblature 

to 
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to  give  by  this  statute  to  wills  of  lands5  by  the  exdnaon 
of  iDterested^  witnesses. 

Upon  the  whole,  I  am  not  able  to  concur  with  the 
gnal.  anthority  in  diis  Courts  which  has  been  referred 
to;  but,  in  conformity  with  the  decision  of  Sir  Jehm 
Nichcll  and  the  court  of  delegates,  I  deckre^  that  die 
25  Gr.S.  c 6*9  dees  not  extend  to  wills  of  personal 
estate^  and  that  the  legacy  in  question  is  not  null  and 
Toid,  by  reason  Aat  the  legatee  was  an  attesting  wilseBs 
to  the  wilL 
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WINCHILSEA  V.  WAUCHOPE.  ^^^f^J'  ^' 

18S9. 

TOD  V.  WINCHILSEA.  "vi^' 

•  July* 
fTHHE  bill  was  filed  by  persons  claiming  through  the  Ciroamstances 
co-heiresses  of  John  Duke  of  Roxburgh  against  De-  n^^ti^  of  * 
fendantSy  who  took  under  his  will.     The  only  question  <^  ^.^"?  o^ 
in  the  cause  was,  Whether  the  will  was  attested  accord-  non  will  be 
ing  to  the  statute  of  frauds  ?  and  that  question  depended  ^^T^^?^  J^^i 
on  this.  Whether  the  subscribing  witnesses  signed  their  of  an  iasue  of 
names  in  the  presence  of  the  testator  ?  ^^^  directed 

-    after  two 

The  attestation  and  conclusion  of  the  will  were  in  the  found  in  fa- 
following  words :  —  "In  witness  whereof,  this  and  the  ^?}}'^  of  the 
preceding  page  of  stamped  paper  are  written  by  the  said      Qmsre^ 

James  Dundas  at  my  diesire,  and  subscribed  by  me  at  Whether,  in  a 

■^  •'  question  be- 

^JLondonthis  19th  day  oi  March  1804,  before  three  wil-  tweenade- 

nesses,  CouUs  Trotter j  Esq.,  banker  in  London^  and  John  hS^atJaw" 
Battiste^  roy  servant,  and  William  WitUer^  apothecary  in  the  Court  will 
.London^   the  day  of  signing  being  the   19th  day  of  ritonce1)y°tS 

VojuUI.  Gg  March  «»ultofone 

tnal. 
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March  and  year  aforesaid,  and  this  attestation  of  the 

WiNCHiLSBA    ^^'^  '^'"S  written  by  the  said  James  Dundas. 

V.  (Signed)  <*  Roxburgh  (L.S.) 

WaUCHOPB.  .  "I  -I  1     1 

'^  Signed,  isealed,  publiished,  and  declared  in  the  pre- 
sence of 

"  CouTTS  Trotter, 
"  William  WinteBj 
"  John  Battiste." 

The  circumstances  connected  with  the  execution  of 
the  will,  and  the  material  parts  of  the  evidence,  are 
stated  in  the  two  successive  judgments  of  the  Master 
of  the  Rolls. 

On  the  17th  of  April  1826,  an  issue  of  devisaoU  vd 
non  was  directed  to  be^  tried  in  the  Court  of  King^s 
Bench ;  and,  on  the  1 4th  of  Decanbfr  in  the  same  year, 
the  jury  found  a  verdict  in  favour  of  the  will. 

iflfl7.  A  motion  was  now  made  for  a  new  trial. 

Jn^7. 

Mr.  Homcj  Mr.  Pemberton^  and  Mr.  Stuart^  in  sop- 
port  of  the  motion. 

■ 

Jvljf  9.  Mr.  Sugden  and  Mr.  Jac9bf  conird. 

The  Master  of  the  Rolls. 

In  this  case  an  application  is  made  for  the  new  trial 
of  an  issue  to  determine  the  validity  of  a  will  made  by 
John  late  Duke  of  Boaburgh  on  the  19th  of  March  1804>, 
being  the  day  before  his  death,  and  when  be  was  in 
a  most  debilitated  and  dying  state  The  only  fiict  in 
dispute  is,  Whether  the  will  was  attested  by  the  sub- 
scribing witnesses  in  die  presence  of  the  testator,  accord- 
ing to  the  statute  of  frauds. 

The  learned  Judges  who  presided  at  the  trial  at  law, 
moat  correctly  stated  to  the  jury,  that  the  only  questioa 

«  was, 
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wbother  the  will  was  or  was  not  attested  by  the  wit* 
Deaaes  In  such  a  {dace,  that  the  testator  might  have  seen 
wfaat  the  witnesses  were  doing ;  and  the  jury  thought  fit 
to  come  to  a  condnnon  in  fiivour  of  the  will.  The 
learned  Judge  has  not  stated,  whether  he  was  satisfied  or 
dissatisfied  with  the  yerdict;  but  there  are  plainly,  in 
his  summing  up,  indications,  that  he  considered  it  pro- 
bable that  the  jury  might  have  come  to  a  difierent 
oondusion.  The  question  here  is  not,  however,  whe» 
Aer  a  court  of  law  would  or  would  not  have  directed  a 
new  trial  in  this  case;  but  whether,  upon  the  whol^ 
the  conscience  of  the  Court  is  satisfied ;  or,  in  other 
words,  whether  the  conclusion  of  the  jury  is  the  same  as 
the  Court  itself  would  have  come  to  upon  the  evidence 
in  the  cause. 


18^7. 
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There  are  some  facts  which  are  not  in  dispute.  It  is 
certain  that  the  will  was  not  executed  in  the  room 
where  the  duke  lay,  but  in  a  room  adjoining.  It  is 
certain  that  the  door  of  communication  was  open  be- 
tween the  two  rooms,  and  that  a  line,  drawn  from  the 
left  side  of  the  duke's  bed,  and  through  the  door  of 
communication  between  the  two  rooms,  close  to  the 
south  side  of  that  door,  to  the  east  side  of  the  adjoining 
room,  would  have  comprised  a  space  of  the  adjoining 
room,  extending  about  four  feet  southward  fi*om  the 
windows,  and,  consequently,  that,  if  the  will  was  attested 
at  any  part  of  the  adjoining  room  within  about  four  feet 
south  of  the  windows,  it  was  attested  in  a  place  in  which 
the  duke  might  have  seen  what  the  witnesses  were  doing. 
The  question,'  therefore,  becomes  narrowed  to  this,  -^ 
Can  this  Court  be  fully  satisfied,  that  the  will  was  attested 
in  any  part  of  the  adjoining  room*  within  four  feet  south 
of  the  windows  f  ,  -' 


It  appears  that,  in  the  adjoining  room,  and  between 
the  windows»  there  was  a  commode  or  pier  tables  about 

6  g  2  four 
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1827.       four  feet  long,  and  twentj-two  inches  wide;  and  there 
-l"'^-       were  also  in  the  adjoining  room  two  other  tables,  one  a 
o.  Pembroke  table,  and  the  other  a  large  circnlar  writing 

iff^AucHoni,  tMe  upon  casters^  about  five  feet  in  diameter,  wfaidi 
usually  stood  in  the  centre  of  the  room.  The  Duke, 
dierefore,  might  have  seen  the  witnesses  in  the  act  of 
attesting  the  will,  if  they  had  attested  it  on  the  oomnode 
or  pier  table  standing  between  the  windows,  or  if  either 
of  the  other  two  tables  had  been  moved  towards  the 
windows  so  as  to  stand  within  the  space  of  four  feet 
south  of  the  windows.  Generally  speaking,  whfere  a 
•will  is  attested  in  an  adjoining  room,  if  there  be  a  parti- 
cular part  of  the  room  in  which  the  testator  might  have 
seen  the  attestation,  and  if  there  be  an  absence  of  all 
evidence,  or  if  there  be  doubtful  evidence  as  tothe  par- 
ticular part  of  the  room  in  which  the  attestation  actually 
took  place,  it  would  be  reasonable  to  presume  that  it  did 
take  place  where  it  ought  to  have  taken  place;  because  it 
would  be  r^sonable  to  presume,  that  the  professional 
person  present  knew  the  law  as  to  the  attestation  of  urills, 
and  would  take  care  to  observe  the  proper  forms.  Bat 
such  presumption  is  repelled  in  the  present  case^;  because 
the  professional  person  employed  seems  to  have  been  a 
stranger  to  the  law  of  England  in  this  respect,  and  the 
^  witnesses  themselves  did  not  know,  and  were  not  ap- 

prised, that  it  was  at  all  material  in  what  part  of  the 
adjoining  room  the  will  was  attested.  Sir  Cautts  TVotUr 
says,  **  rthink  there  was  a  writing  table  in  the  room, 
and  that  we  signed  upon  it;"  and  this  is  the  only 
direct  evidence  upon  the  subject.  In  the  absence  of  all 
direct  evidence,  the  presumption  would  be,  that  the 
witnesses,  ignorant  that  the  part  of  the  room  was 
material,  would  write  upon  the  writing  table,  where  it 
must  be  inferred  that  the  writing  materials  were  to  be 
found,  and  where  it  is  probable  the  candles  would  be 
placed. 

If 
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If  it  be  taken  that  the  will  was  attested  upon  the 
writing  table,  then  the  remaining  question  would  be^ 
Whether  it  is  to  be  presumed  that  the  writing  table^ 
which  was  of  large  size,  was  shifted  from  its  usual 
situation  in  the  middle  of  the  room  ?  But  upon  what 
can^ such  presumption  be  founded?  Why  should  the 
table  be  moved  without  a  purpose  ?  And  what  purpose 
could  there  be!  in  moving  it,  the  witnesses  being  ignorant 
that  the  position  of  the  table  was  material  ?  Under  these 
circumstances,  therefore,  to  conclude,  as  the  jury  must 
have  done,  that  the  will  was  executed  upon  the  pier 
table^  or  that  the  writing  table  was  removed  to  within 
four  feet  of  the  windows,  is  to  come  to  a  conclusion 
against  the  only  direct  evidence  in  the  cause,  and 
against  all  reasonable  presumption. 


M« 


1827. 


WiNCHiLsai. 

9, 

Wavchofb. 


It  is  proper  that  I  should  add,  diat  this  being  a  case^ 
in  which,  but  for  the  necessity  of  the  interference  of  this 
Court  *,  the  heir  at  law  would,  of  cour^  have  been 
entitled  to  take  the  successive  opinions  of  juries  by  new 
ejectments,  this  Court  is  not  in  the  habit  of  binding  the 
inheritance  by  a  single  trial.  In  the  case  of  Lord  Dof^ 
lingUm  V.  Bowes,  before  Lord  Northington  {a),  Lord 
Nortkington  states,  upon  a  motion  made  before  him  for 
a  new  trial,  that  he  would  have  refused  it,  if  a  single  pre- 
cedent could  be  found,  in  which  the  Court  had  bound  the 
inheritance  by  one  trial  only ;  but,  no  such  precedent 
beuig  found,  he  granted  the  new  trial.  I  am  not  aware 
that  a  precedent  to  that  effect  has  since  been  made. 

In 

(a)  1  Eden,  270. 


•  The  property  had  been  sold  money  had  been  invested,  upon 
by  an  an^ngemelit  between  the  trust,  for  the  persons  who  should 
claimaiits :   and    the  purchase-    be  found  ultunately  entitled. 

Gg  S 
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IB27.  In  this  case^  however,  I  grant  the  new  trial  upon  the 

-1-  '  ^  merits  of  the  case,  and  without  laying  any  stress  upon 
the  absence  of  Mr.  Dundas.  That  he  waa  not  called  in 
support  of  the  will  afibrds  the  unavoiflable  prespmpdoD^ 
that  he  had  no  testimony  to  give  &vourable  to  the  will  ( 
and|  upon  the  evidence  which  was  before  the  yityj  I  am 
not  satisfied  with  their  verdict. 


WAVcaorB. 


On  the  Sd  of  Naoember  1838  the  cause  waa  again 
tried ;  and  a  verdict  was  a  second  time  given  in  fiivoor 
of  the  will. 

18S9.  ^  Those  who  claimed  through  the  Duke's  co-heiresses 
then  moved  for  a  third  trial;  and  on  that  oceasion  the 
Master  of  the  Rolls  pronounced  the  following  judg- 
ment :  — 

I8S9.  This  is  an  application  for  a  new  trial  of  an  issoe 

devisavii  vel  non,  after  two  trials  at  law  already  had,  and 
two  verdicts  found  in  support  of  the  will.  The  olgeetion 
made  to  the  will  is,  that  it  was  notattestedln  the  presence 
of  the  testator. 

If,  in  this  case,  I  were  to  confine  my  attention  to 
the  report  of  the  Judge  who  presided  at  the  trial, 
I  must,  necessarily,  refuse  the  application.  It  appears 
by  that  report,  that,  in  supp(»*t  of  the  wiU^  the  tes* 
timony  of  four  witnesses  was  relied  upon.  Mr.  fVintfrt 
one  of  the  witnesses,  attested  the  execution  of  the 
will.  He  is  now  dead,  and  his  deposition  in  the 
ecclesiastical  court,  in  a  suit  considered  to  be  between 
the  same  parties,  was  read.  Mr.  Winter  deposes  that 
the  will  was  .attested  in  the  Duke's  bed-room,  and, 
/consequendy,  in  his  presence.  Another  witness  was 
Battiste^  an  old  servant  of  the  Duke's,  who  also  attested 
the  execution  of  the  will.     An  affidavit  was  made  by 

a  sur- 
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a  sai]geon  that  BaUuie  was  too  ill  to  attend  tha  trial» 
and  a  dqxMition  made  by  him  in  the  Court  of  Cbanoeiy 
was  jread.  He  there  d^XMes»  that,  to  the  best  of  his 
belief,  the  witnesses  attested  the  will  in  the  same  room  in 
which  the  duke  signed  it,  that  is  to  say,  in  the  bed-room. 
Sir  CouUs  TVoiier,  who  also  attested  the  execution  of 
the  will,  was  a  third  witness,  and  was  exapiined  vivA 
vocem  The  effect  of  his  evidence  is,  that  he  could  not 
say  with  certainty,  but  that  the  strong  impression  on  his 
mind  was,  that  the  witnesses  attested  the  will  in  the 
adjoining  room. 


iaS9« 


WiNGHJLSSA 

W4ucHoak 


The  fiMirth  material  witness  was  a  person  who  pro« 
diiced  a  plan  of  the  duke's  bed*room  and  the  adjoining 
room,  for  the  purpose  of  proving  tha^  if  the  door 
between  these  two  rooms  was  open,  which  seems  to  be 
admitted,  there  was  a  space  in  the  adjoining  room,  where^ 
if  the  will  had  been  attested,  it  would  have  been,  on 
settled  principles,  an  attestation  in  the  presence  of  the 
duke.. 

No  evidence  was  given  on  the  part  of  the  Defendants; 
and,  —  considering  that  two  of  the  attesting  witnesses 
swear  positively  that  the  will  was  attested  in  the  bed;roomi 
and  that  the  third  attesting  witness  only  saya^  that  be 
cannot  say  with  certainty,  but'that  his  impression  is,  that 
it  was  executed  in  the  adjoining  room, — it  seems  the 
natural  inference,  that  the  jury  must  have  yielded  to  the 
weight  of  evidence,  and  have  been  of  opinion,  that  the 
will  was  actually  attested  in  the  bed-room,  and,  there* 
fore,  in  the  presence  of  the  duke :  and,  if  my  attenUon 
were  to  be  confined  to  the  Judge's  report,  I  could 
not  possibly  find  there  any  reason  for  disturbing  the 
verdict. 


My  opinion,  however,  is,  that,  the  assistance  of  the 
ry  being  only  one  of  the  means  by  which  the  con^ 

6  g  4  science 


WAOCdOPE. 
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1829.        science  of  the  Court  is  to  be  informed,  it  is  the  boonden 
^     '  duty  of  the  Court,  before  it  comes  to  its  decision;  to 

V.  consider  all  the  means  by  which  the  conscience  of  the 

Court  may  be  informed,  and  to  give  its  ddiberate  at- 
trition to  all  the  evidence  which  is  judicially  before  it 

Before  I  enter  into  the  consideration  of  the  evidence^ 
I  must  premise  that  the  applicant  here  has  some  reasdn 
to  complain  of  surprise,  from  the  manner  in  which  the 
last  trial  was  conducted. 

It  is  true  that  the  leading  counsel  in  support  of  the 
will  did,  upon  the  first  trial,  open  his  case  as .  an 
attestation  in  presence  of  the  dake,  either  in  the  bed* 
room  or  in  the  adjoining  room;  but,  in  his  reply,  he 
seems  to  have  lost  sight  of  any  attestation  in  the  bed- 
room, and  to  have  relied  upon  such  an  attestation  in  the 
adjoining  room  as  would  have  amounted  to  an  attestation 
in  the  presence  of  the  Duke :  and  the  former  ai^mnt 
before  me,  upon  the  application  for  a  second  trial,  pro- 
ceeded altogether  on  the  question  —  in  what  part  of  the 
adjoining  room  the  attestation  was  had  ?— and,  not  being 
satisfied  that  the  attestation  could  have  taken  place  in 
any  part  of  the  adjoining  room,  in  which  by  possibili^ 
the  Duke  could  see  the  witnesses,  I  found  it  ray  du^  to 
direct  a  second  tri&L  Under  these  -  circumstances,  the 
Defendants  to  the  issue  might  reasonably  expect,  that 
the  same  point  as  to  the  part  of  the  adjoining  room,  in 
which  the  will  was  attested,  would  be  the  question  be- 
tween the  parties  upon  a  new  trial,  and  not  that  the 
Defendants  would  desert  that  case,  and  rely,  as  they 
seem  to  have  done,  upon  an  attestation  in  the  bed- 
room. 

Assuming  for  the  present  that  the  jury  founded  their 
verdict  upon  an  attestation  ia  the  bed-room,  I  come 
now  to  the  consideration,  whether,  upon  all  the  materials 

which 
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wfaidi  are  judicially  before  ine»  I  can  possibly  adopt       18fd.  ' 
that  conclosion.  „. '   ^  ~ 

WlKCHlLSEA 

^* 

In  the  eoclesiastical  court,  Mr.  Winter  deposed  that    '^^''chofb. 
the  attestation  was  had  in  the  Duke's  bed-room,  and  on     , 
a  table  moved  near  to  his  bed. 

« 

In  the  ecclesiastical  court,  BaUUU  deposed  Umt^the 
will  was  attested  in  the  adjoining  room. 

Upon  a  commission  from  the  Court  of  Chancery  in 
this  cause,  Mr.  DundaSj  a  writer  to  the  signet,  who 
wrote  the  will,  deposed,  that  he  believed  that  the  wit-^ 
nesses  attested  in  the  adjoining  room ;  and  he  uses  this 
strong  expression,  that  he  was  sure  that  none  of  the  wit- 
nesses attested  the  will  in  the  Duke's  bed-room. 

On  his  examination  in  Chancery  in  chief.  Sir  Cotdts 
TrciteruLy%  he  believes,  and  has  no  doubt  there  was  a 
writing  table  in  the  adjoining  room,  and  that  he,  the 
deponent,  and  the  witnesses  signed  at  the  table;  but 
that  he  cannot  speak  as  to  the  exact  size  of  it  On 
his  cross-examination.  Sir  Coutts  Trofter  says,  that  the 
deponent  and  the  other  witnesses  retired  into  the  ad<^ 
joining  room  and  attested  upon  ^  a  table,  and  that  he 
was  not  aware  that  the  place  of  attestation  was  ma* 
teiial,  and  that  he  placed  himself  in  that  part  of  the 
room  which  appeared  most  convenient  for  the  pur- 
pose of  signing  his  name. 

Upon  his  examination  in   Chapcery,    Battiste^    to 
whose  examination  in  the  ecclesiastical  court  I  have 
before  adverted,  dqposes,  that  the  witnesses  attested  in  ^ 
the  bed-room. 

Considering  the  testimony  as  to  the  attestation  in  the 
adfoining  room,  given  by  Mr.  Dundas  and  Sir  GmiiB 

TroifeTf 


Wadcboib. 
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1S99.       TV&UeTf  is  it  pomble  that  my  CDsscieDee  eta  h%  salitfied 
W     ""V?^   ^^'^  *  verdict  which  seems  to  affirm  an  attestatifm  in  the 
«.  bed-room  ? — and  especially  when  it  is  considered,  that 

Winier  and  BaUiMte  are  the  only  witnesses  who  apeak  of 
the  bed-room,  and  that,  when  BaUisU  waa  examined  in 
the  ecclesiastical  court,  about  twenty  yeavs  befiNPe.  be  was 
examined  in  Chancery,  and  two  years  only  after  the 
fact,  and  when  hia  meoftory  must  have  been  fresb,  he 
deposed  the  other  way«  that  the  attestation  took  place  in 
the  adjoining  room ;  and  that,  as  to  Mr*  Winter^  a  witness 
of  the  name  of  Garrai^  who  was  examined  in  Chan- 
cery, deposes,  tbal^  about  the  time  of  the  transaction,  be 
conversed  with  Winter  upon  the  subject  of  the  Doke*s 
will,  and  repeatedly  heard  him  declare^  that  the  attest* 
ation  was  in  the  a^ioining  room. 

If,  therefore,  I  am  to  assume  that  the  jury  proceeded 
upon  a  supposed  attestation  in  the  bed-room,  it  is  npt  a 
conclusion  which,  upon  the  whole  case  before  rae^  I  can 
p^sibly  adopt  and  act  upon. 

« 
I^  upon  the  'other  hand,  I  am  to  assume,  ^pon  the 

loose  evidence  of  Sir  ConUs  Trotter^  that  the  jury  pro- 
ceeded upon  the  ground  of  an  attestation  in  the  adjoin- 
iqg  room,  so  as  to  be  constructively  in  the  presence  of  the 
Duke»  then  there  is  a  want  of  evidence  to  support  the 
verdict  The  plan  produced  manifests,  that,  in  order  to 
be  attested  in  the  adjoining  ropm  in  the  presence  of  the 
Duke,  it  must  have  been  attested  within  the  space  of  five 
feet  from  the  windows,  the  room  being  twenty-one  feet 
nine  inchea  long  from  those  windows,  and  three  iburths 
of  the  room  being  therefore  out  of  the  Duke's  prestoce; 
and  the  circumstances  of  the  case  do  not  permit  me  to  say, 
that  the  will,  if  attested  in  that  room,  must  be  presMned  to 
have  been  attested  in  the  proper  part  of  that  room,  be- 
cause Sir  Omits  Tr^er  says»  that  he  waa  not  informed  that 
the  place  of  attestation  was  material^  and  that  he  looked 

out 
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OQt  Qidy  for  tli^  most  oonvenirat  plaoo  for  the  purpoae 
of  signing  his  mme^ 


It  is  said  that  no  further  information  can  be  givw  oo 
the  subject^  and,  therefore,  it  would  be  useless  to  direct 
a  new  trial.  It  may  be  true  that  no  further  information 
can  be  given  upon  the  aufagect;  but  the  whole  case  may  be 
a  seoond  time  submitted  to  a  jufy,  nearly  as  it  seems  to 
have  been  upon  th.e  first  trial,  and  which  was  ia  truth 
my  purpose  and  expectation. 

The  policy  of  the  law,  which  requires  the  attestatioa 

to  be  in  the  presence  of  the  testator,  may  not  be  obvious 

to  a  jary,  and  the  question  may  be  thereby  pr^udiced ; 

and  it  was  for  that  reason  that,  if  the  parties  would  have 

consented,  or  any  precedent  could  have  been  produced, 

I  would  have  taken  upon  myself  the  decision  of  the  ques^ 

tioo,  without  giving  further  trouble  to  a  jury.    The  case 

is  now,  I  think,  reduced  to  this  mere  question  of  pre^ 

tumption, — whether  the  will,  being  attested  in  the  adjoin* 

iog  room,  which  was  called  the  writing  room,  and  waa 

provided  e^tb  a  large  round  table  in  the  middle  of  it, 

upon  which  it  is  to  be  inferred  that  Mr.  JDundas  had» 

immediately  before,  written  the  will  from  the  iastruiy* 

tions  of  the  Diike^  waa  attested  on  that  round  tables 

remaining  in  its  usual  place,  or  upon  a  BM>veable  Pem^ 

Mke  tables  removed  to  the  presence  of  the  duke^  or 

upon  a  pier  table  or  commode  about  two  feet  widc^ 

upon  which  Mr.  JDundas  says   pajfers  were  laid,  it 

h^ng  admitted  that  the  witnesses  were  ignorant  that  the 

place  of  attestaticm  was  material. 

This  h  a  case  which  more  especially  requires  the 
diroctioa  of  a  Judge  for  the  asmstance  of  the  jury ;  and 
they  wiU  doubtless  receive  it.  Upon  the  whole,  ther»« 
&i^  let  a  new  trial  be  had ;  and,  considering  the  pves* 

sure 


WufcauABA 

V. 

WAQcaora. 
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1829.  sure  of  business  upon  the  Court  of  Kin^s  Bench,  and 

^  ^  that  the  learned  Lord  who  presides  in  that  Court  has 

V.  twice  been  troubled  with  this  case^  let  the  new  trial  be 

Waitchof^  had  in  the  Court  of  Common  Pleas. 


/Kfiei,i9.a5.      The  parties  claiming  under  the  will  moved  befiire 

the  Lord   Chancellor  to  discharge  the  order  of  the 
Master  of  the  Rolls. 

The  SoiicUor-GeneraU  Mr.  Bickerstethj  Mr.  Eligk^ 
and  Mx.Jac(Aj  were  in  support  of  the  motion^ 

Mr.  Home,  Mr.  Pemberian,  and  Mr.Siuarty  eanird. 

In  support  of  the  motion  it  was  contended,  thal^  there 
being  no  direct  and  uncontradicted  evidence  as  to  the 
precise  spot  where  the  attesting  witnesses  ^bscribed 
their  names,  the  case  necessarily  resolved  itsdf  into  a 
question  of  probability  and  presumption.  The  will 
might  have  been  attested  in  the  bed-room,  where  the 
Duke  was;  or  it  might  have  been  attestfti  in  the 
adjoining  room,  and  in  such  a  part  of  the  adjoining 
room  as  would  have  amounted  to  an  attestation  in  the 
Duke's  presence.  It  was  also  possible  that  the  witnesses 
might  have  subscribed  their  names  in  a  part  of  the 
adjoining  room  not  within  the  reach  of  the  Duke's 
organs  of  sight;  but  there  was  no  direct  evidence  in 
support  of  that  hypothesis.  The  case  had  been  presented 
to  the  jury  by  the  Judge  at  law  in  all  these  ways:  they 
had  all  the  evidence  before  them;  and,  upon  a  com- 
parison  of  probabilities,  two  successive  juries  arrived  at 
the  conclusion,  that  the  will  was  duly  executed.  Why 
should  two  verdicts,  given  under  such  circumstances^ 
be  corrected?  A  jury  was  the  tribunal,  whose  proper 
function  it  was,  in  such  cases,  to  weigh  the  probabilities, 

to 
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to   esdmate  the  opposing  presamptionsi  to  dedac6  a       1829. 
conclusion  from  the  various  grounds  of  inference  laid  J_     ^  "- 

°  WiNCBUiSSA 

before  them.     Twice  had  a  jury  weighed  thiese  pro-  «. 

babilities,  and  estimated  these  presumptions;  and  twice    ^^^^^^^^ 
had  they  arrived  at  the  same  conclusion.    To  disregard 
the  second  verdict,  and  direct  a  new  trial,  would,  in 
eflfe^  be  tantamount  to  a  declaration  that  there  should 
be  successive  trials  of  the  issue,  until  at  last  a  verdict 
should  be  given  against  the  will ;  and  it  was  altogether 
nugatory  to  direct  an  issue  of  devisavit  vel  nouj  if  the 
verdict  was  to  be  set  at  nought,  merely  because  the  Judge 
in  equity,  had  he  been  one  of  the  jury,  would  probably 
have  arrived  at  a  diflTerent  conclusion.     The  PlainUfi 
in  the  issue  were  not  asking  the  Court  to  assume  the 
function  of  a  jury  :  their  proposition  merely  was,  that 
the  concurrent  verdicts  of  two  juries,  not  dissented  from 
by    the  Judge  who   tried  the  issues,   should  not  be 
rejected,  —  especially  in  a  case  where  the  true  state  of 
tacts  could  never  be  ascertained  accurately,  where  the 
result  to  be  arrived  at  was  necessarily  a  matter  of  in- 
ference from  evidence  imperfect  and,  in  some  degree, 
contradicCbry,  and  where  there  was  no  possibility  of. 
throwing  new  light  on  the  subject  by  the  testimony  of 
other  witnesses. 

The  Plaintiffs  in  the  issue,  it  was  true,  had  not  called 
Mr*  Dundas  as  a  witness,  and  there  was  no  reason  why 
they  should  have  called  him ;  because  it  was  evident,  from 
his  examination  in  Chancery,  that  he  could  give  no 
satisfiatctory  information  on  the  subject.  But  the  De- 
fendants were  not  taken  by  surprise;  for,  nine  days  before 
the  trial  of  the  first  issue,  they  were  informed,  that  he 
would  not  be  called  by  the  devisees;  and  it  was  the  duty  v 
of  the  Defendants  to  haVe  called  him,  if  they  thought 
his  evidence  could  be  of  any  avail.  They  l^new  what  he 
had  stated  in  his  depositions  in  the  cause,  and  they  had 

cross- 
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oross-exatnined  him ;  they  tbererore  should  not  be  per* 
tnitted  to  say^  that  the  verdict  was  to  be  deemed  less  salis* 
w...^.    factory,  because  he  had  not  been  examined  at  die  triaL 

There  was  direct  evidence,  it  was  said,  in  &Toar  of  the 
due  attestation  of  the  will,  and  there  was  no  direct  eri* 
denoe  against  it ;  and,  even  in  the  absence  of  all  direct 
evidence,  the  presumption  ought  to  be  in  fitvoar  of  the 
due  attestation.  In  Scotland  it  was  not  nsual  to  affix  a 
seal  lo  such  instruments,  nor  was  attestation  by  diree 
witnesses  required.  The  solemnities,  which  ifete  <Ah 
served  in  the  execution  of  this  instrument,  were  in  coni<' 
pliance  with  English  forms ;  and  it  was  therefore  clear, 
upon  the  very  face  of  the  instrument,  that  the  parties 
were  aware  of,  and  meant  to  comply  with,  all  the  forms 
prescribed  by  the  law  otEnglatid. 

The  following  cases  were  cited,  Wright  v,  MarUfM  (a), 
^en  V.  Glasscock  (ft),  Carson  v.  Dade,  {c) 

Tie  Lord  CHANCELLoti  stated,  that  he  was  not  satis- 
fied, that,  upon  all  the  evidence  in  the  case,  the  juiy 
had  come  to  a  right  conclusion.  Had  there"^  been  any 
-  &cts  from  which  the  jury  might  have  fairly  inferred, 
that  the  will  was  attested  in  that  part  of  the  adjoining 
room,  where  the  attestation  would  have  been  in  the 
presence  of  the  testator,  the  Court  would  not  have 
disturbed  their  verdict ;  but  he  did  not  find  any  ikcts, 
fi*om  which  such  an  inference  could  be  drawn.  Tie 
evidence  preponderated  so  strongly  on  one  side,  that  it 
was  almost  impossible  to  come  to  the  conclusion  in  a 
court  of  justice,  that  the  will  was  attested  in  the  Duke's 
bed-room ;  and  if  the  attestation  took  places  not  in  the 

Duke's 

(d)  1  If.  4*  &  S94.         {b)  Salk,  688.    Carik.  81.    1  £q.  Ab.  400. 

\c)  lBro.C,C.99. 


CASES  IN  CHANCERYw 


451 


Duke's  bed*room,  bat  in  the  adjoining  room)  there  was  not 
a  single  circumstance  from*  which  the  presumption  could 
be  raised,  that  the  will  was  attested  in  that  part  of  the 
room  which  was  opposite  to  the  door  communicating 
between  the  one  room  and  the  other.  If  it  had  been 
proved  that  Mr.  DundaSf  or  any  of  the  parties,  knew 
that  it  was  necessary  that  the  will  should  be  attested  in 
the  presence  of  the  testator,  that  would  have  been  a  cir- 
cumstance upon  which  the  jury  might  have  come  to  the 
coodnsion,  that  the  Pembroke  table  had  been  removed, 
from  its  usual  place,  or  that  some  other  proceeding  had 
been  taken,  in  order  that  the  attestation  might  be 
made  in  such  a  way  as  to  comply  with  the  requisition  of 
the  law.  But  at  present  there  was  nothing  in  the  case 
to  lead  to  such  an  inference;  and  the  onus  of  proof  lay 
upon  the  ptrty  setting  up  the  will. 


18S9. 

W1NCHU.8KA 

WAUGHOn. 


His  Lordship^  therefore,  refused  the  motion,  and  oon« 
firmed  the  order  of  the  Master  of  the  Rolls.  But,  as 
Sir  N.  C.  Tmdalf  who^  since  the  date  of  that  order,  had 
been  appointed  Chief  Justice  of  the  Ck>mmon  Pleas,  had 
been  concerned  in  the  former  trials  as  counsel  for  those 
who  claimed  through  the  co-heiresses  at  law,  the  issue 
was  ordered  to  be  tried  in  the  Kin||f  s  Bench. 
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RotM.  PRITCHARD  o-  ARBOUIN. 

'   Jtd)  10. 

When  a  test*.    JAMES  ARBOUIN,  by  his  wiU  dated  the  26th  of 

tor  directs  a      •^ 

sum  to  be  laid         February  1821,  gave  the  entire  residue  of  bis  eflfects, 

out  in  build-  ^th  the  works  of  «  Baron  Smdenborg^'  and  «  The 
ing  a  churco,  ^' 

the  bequest  is  Intellectual  HeposiUxry^^  to  George  Pritchard^  Ijeonard 
of^n^^*  S^rerf^  Cox^,  and  TAootaw  J(»kr5,  «  for  the  usefal  pur- 

tion  being,  poses  which  had  been  explained  to  them."  The  pur^ 
that  a  direo-  -tot  i  •  i      j 

tion  to  build    P^^es  thus  referred  to  were  expressed  in  a  paper*  dated 

includes  a         the  15th  oi  March  1821,  which  was  in  the  hand-writing 

direction  to  . 

purchase  land   of  and  signed  by  the  testator.     '^  From  a  sincere  de- 

mMe'of  build-  **''^»"  ^^  ^^  '^  ^^^^  paper,  "  to  promose  the  interests 
ing,  unless  the  of  the  Lord's  New  Church,  I  hereby  request  Mr.  George 
Sa^^r^Ss  Pochard,  Mr.  Leonard  Streete  Coxei  nflid  Mr.  Thomas 
to  land  al<  Jones^  will  have  the  goodness  to  dispose  of  the  entire 
mala.  *  residue  of  my  effects  entrusted  to  their  care  in  the  fol- 

lowing manner."  In  the  directions  which  followed,  after 
disposing  of  a  part  of  a  sum  of  S  per  cent,  consols  stand- 
ing in  his  name,  he  proceeded  in  the  following  words :  — 
<<  Fourthly,  to  keep  in  reserve  the  remainder  of  the 
S  per  cent,  consols,  and  to  sell  the  same,  when  an  oppor- 
tunity offers,  for  building  a  chapel  for  the  worship  of 
the  New  Church,"  (meaning  a  church  for  worship  ac- 
cording to  the  doctrines  of  Baron  Swedenbargj)  '<  and 
to  contribute  the  same  towards  the  building  and  its 
support." 

The  Master  had  found,  that  the  religious  association, 
called  the  New  Church,  was  recognized  by  law,  in- 
asmuch as  ministers  belonging  to  it  complied  with  the 
conditions  required  by  the  toleration  act ;  that  it  adopted 
for  its  creed  the  doctrines  taught  in  the  works  of  Baron 

Sweden" 


Abbooiv. 
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Swedenborgs  that,  at  the  date  of  the  will,  there  were  na-       1837. 
merous  chapels  or  buildinffs  set  apart  for  reliirious  wor-    ^ 
ship  according  to  the  forms  and  principles  of  the  New  «. 

Church ;  that  there  was  no  church  or  chapel  of  the  New 
Church  built  on  freehold  ground  ip  England  at  the  date 
of  the  will,  but  that  two  such  chapels  had  since  been  built 
on  freehold  ground  at  Derby  and  Newcastle'Upon'T^/ne. 

The  question,  upon  further  directions,  was.  Whether 
the  bequest  was,  or  was  not,  void  -under  the  mortmain 
act? 

In  support  of  the  bequest,  it  was  argued  that  the  will 
did  not  contain  a  direction  to  lay  out  the  money  in  the 
purchase  of  land.  It  might  be  employed  in  building  a 
chapel  on  land  already  in  mortmain.  The  Attorney^ 
General  v.  Baaies  (a),  Brodie  v.  The  Duke  of  Chandos  (6), 
The  Attorney^General  v.  The  Bishop  (f  Oxford  {c\  The 
Aitomey-General  v.  The  Bishop  of  Chester,  {d)  The 
words  of  the  will  did  not  even  require  that  the  money 
should  be  expended  in  building  a  chapel :  it  might  be 
applied  in  supporting  a  chapel,  and  maintaining  the 
worship  of  the  New  Church  in  it.  In  fact,  chapels  of 
the  New  Church  were  in  existence;  and  the  money  might 

■ 

be  Icjgally  applied  according  to  the  intention  of  the 
testator. 

Mr.  Tredaoe  and  Mr.  Martin^  for  the  Flaintifis. 

Mr.  Home  and  Mr.  Boteler^  for  the  Defendants. 

The  Master  of  the  Rolls,  referring  to  the  language 
of  Lord  Eldon  in  the  case  of  the  Attomey^General  v. 

DavieSf 

(a)  S  Vet,  ten.  547.  ((^  Cited  in  4  Vet.  451>  45S, 

(b)  1  Bro.  C.  C.  444.  n.  and  stated  in  1  Bro.  C.  C.  444.  fk 

{i)  1  Bro,  C.  C.  444k 

V0L.JII.  Hh 


i 
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I}avies{a)^  stated,  that  h  was -the  settled  rale  of  cqb- 
stPHCtioDi  that  a  direction  to  build  is  to  be  conskimd 
as  ihcludiDg  a  directioD  to  purchase  land  for  die  purpose 
of  building,  unless  the  testator  distinctly  pointed  to  soaie 
land  which  was  already  in  mortaoain; — and  he  deekuwd 
the  bequest  void. 


(a)  9  Vet.  544.  **  Whatever 
were  the  decisioDS  formerly, 
when  charity  in  this  court  re- 
ceived mare  than  fair  oonsider- 
atioD,  it  is  now  clearly  estab- 
lished, and  I  am  glad  it  has  come 
back  to  some  common    sense. 


that,  unless  the  testator  distinctly 
points  to  some  land  already  in 
mortmain,  the  Court  wijl  under- 
stand him  to  mean  that  an  ibp 
terest  in  land  is  to  be  purchased, 
and  the  gift  is  not  good.' 


a» 


Rolls.  . 
Jti^^io. 

Amorttageeis 
entitled  to  be 
allowed,  in  a^ 
count  agidnst 
the  mort- 
gagor, all  ex- 
penses pro- 
perly  incurred 
tor  the  reco- 
▼ery  ofthe 
mortgage- 
money. 


ELLISON  V.  WRIGHT. 

#^N  a  bill  for  redemption,  the  Master  of  the  Rolls 
gave  to  the  Defendant,  the  mortgagee,  the  costs 
of  an  action  which  he  "had  brought  against  a  person  who 
had  joined  the  mortgagor  as  surety  in  a  bond  for  the 
mortgage  money,  the  fruit  of  the  action  being  lost  by 
the  insolvency  of  the  surety ;  and  His  Honor  stated 
the  principle  to  be,  that  the  mortgagee  was  entitled 
to  be  allowed,  in  account  against  the  mortgagor,  all  ex- 
penses properly  incurred  for  the  recovery  of  the  mort- 
gage money. 
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WALKER  V.  LODGEi  »«^ 

July  10.  16. 

^tiOMAS  WALKER,  the  son  of  John  Walker,  died  A  son  died  be- 
on   the   22d  Deceniber   1815,  having  by  his  will  J^JgJSf' 
charged  his  real  estate  with  payment  of  his  debts,  and,  dow»  to  whom 
slitycct  thereto,  having  devised  all  his  property,  real  and  property.  The 
personal,  to  his  widow.    John  W^alker  the  father  made  ^  •  ^^ « 
his  will,  bearing  date  in  January  1816,  and  thereby  dent  for  the 
gave  an  annuity  for  her  life  to  the  widow  of  his  son  ^^^^^^e 
T^mas  Watketf  and  mkde  his  grandson,   the  son  of  father,  by  a 
Thomas  Walter,  his  residuary  devisee  and  legatee.     The  ^^  dimted 
real  abd  personal  estate  of  Thomas  Walker  was  insuffi-  hu  trustees 
cient  for  the  payment  of  his  debts ;  and,  on  the  15th  of  ^  nay  his 
Men/  1^16,  John  Walker  the  fatheJr  made  a  codicil  to  his  «>"'»  <*e^» 
will,  whereby  he  directed  his  trustees  and  executors  to  the  son  of  his 
pay  the  debts  of  his  son  Thomas  Walker.  ^^^  **"d^lie 

and  legatee. 
The  question  in  the  cause  was,  whether  the  father^s  ^l^ction  of  "^ 
assets  were  to  be  applied  in  payment  of  all  the  debts  of  the  father's 
Thomas  Walker,  so  as  to  leave  the  real  and  personal  he  intended 
estate  of  Thomas  clear  for  the  benefit  of  the  widow ;  or  only  the  pay- 
whether  they  were  to  be  applied  in  payment  only  of  portion  of  the 

such  part  of  Thomas  Walker's  debts  as  his  real  and  ^^^  of  the 

son  as  his 

personal  estate  would  be  insufiScient  to  pay.  son's  esute 

would  be  in* 


Mr.  Duckworth,  for  the  Plaintiff. 

Mr.  Agar,  Mr.  Sharpe,  and  Mr.  Geldart,  for  the  dif- 
ferent Defendants. 


sufficient  to 
pay. 


The  Master  of  the  Rolls. 

When  the  father  made  his  will,  the  period  of  his 
death  was  necessarily  uncertain ;  and  it  can  hardly  be 

H  h  2  con- 
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1827.  contended  that  he  considered,  that,  at  the  time  of  hiB 
death,  his  son's  estate  would  remain  unapplied  towards 
the  satisfiu;tion  of  his  creditors,  and  meant  that  his  own 
estate  should  fully  pay  all  those  creditors.  Some  of  them, 
it  is  admitted,  had  actually  been  paid  at  the  time  of 
making  the  codicil.  If  his  purpose  was,  by  his  codidl, 
to  make  a  provision  for  the  widow  to  the  extent  of  the 
son's  estate,  that  purpose  would  have  been  differently 
expr^sed ;  and  it  must  be  observed,  that  this  provision 
for  the  widow  would  be  at  the  expense  of  his  grandson, 
the  son  of  his  son,  who  was  his  residuary  devisee  and 
legatee^  — which  is  not  a  very  probable  purpose. 

I  think,  therefore^  that  the  true  construction  of  the 
fiEither's  will  is,  that,  by  the  direction  to  pay  his  son's 
debts,  he  intended  only  the  payment  of  such  part  of  his 
son's  debts,  as,  after  the  due  application  of  the  son's 
estate^  should  remain  unsatisfied. 
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ADAMS  V.  AUSTEN-  Roixs. 

July  1 1. 1  J. 

nPHE  testatrix,  Barbara  Maria  Cockayne^  by  her  will,  A  general  de- 
-*•    dated  the  23d  of  May  1821,  gave  and  devised  to  S^dJ^^whidi 
trustees  and  their  heirs,  upon  certain  trusts  therein  men-  the  testatrix 
tioned, '  all  her  share  and  interest  in  a  particular  estate  dUp^^,  is  not 
therein  described,  "  together  with  all  other  the  manors,  a  g^>od  execu- 
messuages,  lands,  tenements,  and  hereditaments  whereof  power  to  ap- 
she  had  power  to  dispose/'    At  the  time  of  making  her  ^Slkh  wwfto 
will  she  had  no  power  of  appointment  or  disposition  arise  from  the 
over  any  other  lands  or  hereditaments ;  but  she  had  a      ^ 
reversionary  interest,  as  tenant  in  tail,  in  certain  other 
lands  under  the  will  of  the  late  Mr.  Serjeant  Hillj  her 
maternal  grandfather. 

By  indentures  of  lease  and  release  bearing  date  the 
22d  and  2Sd  days  of  January  1823,  and  by  virtue  of 
a  common  recovery  which  was  afterwards  suffered, 
the  real  estates  of  Mr.  Serjeant  Hill  were  con- 
veyed and  assured  to  the  u^e  of  Barbara  Cockayne 
Medhfcalt  for  her  life,  and,  after  her  death,  to  the  use  of 
Charles  Tibbilts  and  Francis  Hursi^  their  heirs  and 
assigns  for  ever,  upon  trust  to  sell  the  same  or  to  convey 
the  same,  or  any  part  thereof  in  exchange,  and  to  give 
or  take  money  for  equality  of  exchange,  and  in  like 
manner  to  sell  the  hereditaments  to  be  received  in 
exchange,  and,  after  payment  of  the  expenses  of  the 
trust,  and  of  a  sum  of  10,000/.,  to  pay  over  one  equal 
ninth  part  of  the  residue  of  the  monies  to  arise  from 
such  sales  or  exchanges  to  Thomas  Philip  MaunseU  and 
William  Adams^  upon  the  trusts  for  the  benefit  of  Bar^ 
bara  Maria  Cockayne^  which  were  declared  concerning 

H  h  S  the 
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1827.  the  same  by  another  indenture  of  even  date  with  the  re- 
lease :  and  it  was  provided,  that  it  should  be  lawful  for 
Tibbiits  and  Hurst  and  the  survivor  of  them  and  the  heirs 
of  such  survivor,  at  any  time  after  the  decease  of  Bat" 
bora  Cockayne  Medfycott,  to  convey  the  hereditamentSi 
or  any  of  them,  and  also  such  hereditaments  (if  any)  as 
might,  upon  partition,  be  received  in  exchange^  or  any  of 
them,  in  maoner  following;  that  is  to  say,  as  to  such 
of  the  hereditaments  as  should  be  allotted  aa  the  shsre 
of  Barbara  Maria  Cockaj/nCf  unto  and  to  tbe  use  of 
J^an^as  Philip  Maunseli  and  Wiliiam  Adams^  ov  tkuB 
trustee  or  trusteea  for  the  time  being  under  ibe  i»- 
4^ture  of  ^^&x  c(at€,  upon  the  trusts  therein  dec)ai?ed 
concerning  the  same*  It  was  also  declared  that  it 
should  be  lawful  for  Tibbiits  and  Hurst  and  the  aui^ 
vivor  of  tfaenp^  and  th^  Iieirs  pf  suph  survivor*  to  carry 
into  ea^ecutiion  the  ^foresajd  trusts  for  sale»  exchange, 
and  partition,  or  any  of  them^  in  the  lifetime  of  Airi«r«E 
Cockayne  Medlycott^  if  she  should  think  fit  to  concur 
therein^ 

The  indenture)  ref^vred  to  in  the  release,  and  of  eves 
date  with  it,  declared^  that,  Maunseli  and  Adams  aod 
the  survivor  of  tfaem*  and  the  executors,  administaatats^ 
and  assigns  of  such  survivor*  sboi^ld  staad  possessed  of 
all  such  principal  monies^  stock?}  funds*  or  securities  as 
should,  in  pursuance  of  the  said  inde^tuxe  of  rdease^  be 
paid  or  transferred  to  them  in  respect  of  the  ninth  share 
of  the  hereditaments  md  premi$e%  upon  the  ftrusts  tbereia 
mentioned ;  and  under  those  trusl^  Barbttra  Maria  Cockr 
ayne  bad  a  power  of  appointing  her  sbar^  of  t^e  monies 
to  arise  from  tbe  sale*  Power  was  also  giiireii  iheia 
to  invest  the  monies  in  the  purchase  of  lands  to  be  conr 
veyed  to  them  in  trust  for  sale ;  and*  as  to  suoh  beaer 
ditaments  (if  any)  as,  upon  partiiion*  qaigbt*  ia  pursuance 
of  the  indenture  of  release  of  even  dat^  be  conveyed  as  tbe 

specific 
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specific  sbare  of  Barbara  Maria  CockayMe^  to  MaameU^ 
Mid  AdamSf  or  the  trasteos  or  trustee  finr  the  time  being) 
it  vas  declared  thet  the  rents,  issues,  and  ptofits  of  such 
specific  share  should,  tintil  the  same  should  be  sold  in 
pursuance  of  the  trusts,  be  paid  or  appKed  as  the 
dividends  or  interest  of  the  principal  money  to  arise  by 
the  sale  thereof,  or  the  stocks,  funds,  ear  securities  to 
be  purchased  therewith,  would  be  payaUe  or  applicable 
in  case  such  sale  had  taken  place. 


Mt 


1827. 


After  the  execution  of  these  deeds^  Barimra  Maria 
Cockayne  made  a  codicil  to  her  will,  dated  the  27th  of 
ApH  1824,  and  4uly  executed  and  attested  so  as  to 
pass  freehold  estates. 

After  some  argument,  it  was  admitted  at  the  bar,  that 
the  codicil  was  a  republication  of  the  will,  so  that  the 
will  was  td  be  considered  as  brought  down  to  the  dat<B 
of  the  codicil.  The  question  then  was.  Whether  the 
devise  in  the  will  to  the  trustees  "  of  all  other  the 
manors,  lands,  messuages,  and  hereditaments  whereof 
she,  the  testatrix,  had  power  to  dispose,**  would  operate 
as  an  appointment  of  the  monies  to  arise  from' the  sale 
of  the  settled  estates  ? 

At  the  dates  of  the  will  and  codicil,  and  at  the  death 
of  the  testatrix,  the  estates,  which  were  the  subject  of 
the  deeds  oi  January  182S,  remained  unsold;  and  Azr-* 
bora  Cockayne  MedlycM  was  still  alive. 

Mr.  Home  and  Mr.  Stuart^  for  the  Plaintiffii,  who 
were  mere  trustees. 

« 

Mr.  Sudden  and  Mr.  Pemberton,  for  one  set  of  De> 
fendants. 


Hh  4 


Mr. 
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1627*  ^  .  Mr.  Pefjfi  and  Mr.  Hodgson^  for  other  DefendantSy 
whoy  on  the  principal  question,  were  in  the  same  interest 
with  the  Defendants,  for  whom  Mr.  Sugden  appeared. 

'Hi.  Shadwelly  Mr.  Bickersteth^  and  Mr.  JDi^^,  contri. 

•  The  following  cases  were  cited :  Guest  v.  WiIUxsey{a\ 
Huhne  v.  Hecate  {b\  Hclmes  v.  CoghtU{c\  Pawdly. 
Loxdale.{d) 

The  Master  of  the  Rolls. 

This  is  merely  a  question  of  intention;  and  the  Court 
cannot  infer  that,  by  a  disposition  of  all  lands  of  which 
she  had  power  to  dispose,  she  meant  to  execute  a  power 
of  appointment  not  as  to  lands,  but  as  to  monies  to 
arise  from  the  sale  of  lands.  The  question  would  have 
been  very  different,  if  she  had  devised  the  settled  lands 
by  name.  It  might  then  have  been  argued,  that  by 
the  devise  of  the  land  she  meant  to  describe  her  interest 
in  the  land. 


(a)  8  Bmgh.  4S0.  {c)  7  Vcm.  499.     12  Per.  SOC 

{b)  1  M€r.  385.  (cQ  9  £.  4*  A.  991. 
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BARRY  V.  WREY-  ^^"• 

Jtily  10. 16. 
nr^HIS  was  a  bill  by  a  second  mortgagee  to  redeem  Where,  upon 
-*-    the  first  mortgagee.and  to  foreclose  the  mortgagor.  jOTptiontnd 
After  the  usual  decree  to  have  the  accounts  taken,  the  foreclosure, 
Defendant,  the  first  mortgagee,  assigned  his  mortgage ;  ^^^^^^^^^^ 

and  the  assignee  was  brought  before  the  Court  by  a  mortgage, 

1  1  I  •11  after  a  decree 

supplemental  bill.  for  the  usual 

accounts,  the 
mortgagor  is 
At  the  hearing  on   further  directions,  the  question  not  to  pay  the 

was,  whether  the  assignee  of  this  first  mortgagee  was  g^^i^^^ 

entitled  to  the  costs  of  the  supplemental  bill.  bift,  which  is 

necessary  to 

bring  the  as- 

Mr.  Jgar  and   Mr.  Parker^  for  the  Plaintiff,   con-  s'gnee  of  the 

tended,  that  the  party  who  came  to  redeem  ought  to  beforethe 
have  the  costs  of  the  supplemental  suit  from  the  first  Court, 
mortgagee  and  his  assignee,  or,  at  least,  that  these  de- 
fendants ought  not  to  be  allowed  their  costs  of  pro- 
ceedings, which  had  been  made  necessary  by  their  own 
voluntary  acts. 

Mr.  Ellison^  contrd. 

The  principle  of  the  Court  is,  that  a  mortgagee  can- 
not be  redeemed,  except  upon  the  terms  of  being  indem- 
nified i^gainst  all  costs  arising  out  of  his  legal  acts.  I^ 
pending  a  suit,  a  mortgagee  assigns  his  security  vex- 
aUously,  and  for  the  purpose  of  harassing  those  who  are 
interested  in  the  equity  of  redemption,  there  would  be  a 
sufficient  ground  to  justify  the  Court  in  departing  from 
the  general*  rule.  No  such  special  ground  is  alleged  to 
exist  here;  and  to  refuse  the  mortgagee  the  costs  of  the 
supplemental  suit  would  in  fact  be  to  say,  that  a  mort- 
gagee shall  not  assign  his  mortgage,  while  a  suit  to 
redeem  him  is  pending. 

The 
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1829.  The  fpllowing  cases  were  cited:  Sktpp  v.  WjfaU{a\ 

Durbaine  v.  Kn^ht  {Jb\  WethereU  v.  Collins,  (c) 

The  Master  of  the  Rolls  hdd  that,  the  assignmeDt 
being  made  after  the  decree  for  the  accounts,  the  mort- 
gagor could  not  be  charged  with  the  costs  oF  the 
supplemental  bill. 

(«}  1  CcM,865.  0)  I  Verw.  91B.  (e)  8  Mad.^5S. 


^^  LEWIS  c  KENNETT. 

Jufy  16.  SS. 

In  pauper  A    PARTY  bad  been  duly  admitted  to  proceed  in 

^ul^  wUl  not  ^^  Jbrma  pauperis ;  and  the  Court  had  assigned  to 

compel  a  soli-  him  a  six-derk  and  counsel. 
citor  to  act  for 
the  pauper; 

but  the  course      Mr.  Pemberton  now  applied  to  have  a  sdieitor  ap- 
is, to  assign  to       .       ,         •      .       ,  *.      •  •        • 
him  counsel     pomted  U>  act  m  the  caose  for  the  pauper ;  stating,  m 

*r**l?."*"j  V  support  of  the  application,  that  the  six-clerk  did  not  act 
IS  the  duty  of  and  could  not  be  compelled  to  act  as  solicitor,  and  that, 
to  apE^nt  ^i^ou^  ^^  appointment  of  a  solicitor,  the  assigning  of 
one  of  the       a  six-derk  and  eounsel  was  altogether  nugatory* 

sixty  clerks 
of  his  office  to 

^^  ^Y^®  ^^  Master  of  the  Kmxs  directed  that  the  pradice 

pauper.  on  this  point  should  be  inquired  into ;  and,  on  a  sub- 

sequent day,  his  Honor  stated^  that  the  course  of  the 
Court  was  to  assign  merely  counsel  and  a  six«clerk  to 
the  pauper,  but  that  it  was  the  duty  of  the  six«eleali  so 
named  to  appoint  one  of  the  sixty  clerks  of  hia  office 
to  conduct^  aa  solicitor,  the  proccediags  on  the  paft  of 
the  pauper. 
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COLLIER  V.  SQUIRE.  Roll*. 

Jtify  S6.  80. 

7QSMPH  MARTIN^  previous  to  his  marriage  with  Bj  a  marriage 
*/---,,  r        1  c  settlement, 

Mary  4uarh  ti-ansferred    to    trustees    a    sum    of  stock,  the  pro- 

371SL  Sb  4^  Navy  5  per  cent  annuities;  and,  by  a  f^^J^^ 
SdttleoieQt  made  in  contemplation  of  the  marriage^  and  settled  on 
dated  the  7th  of  Jtdy  1807,  it  was  witnessed,  that  the  SJJ^  Jjle 
trustees  should  hold  the  stock,  upon  trust,  after  the  ofthewife 
marriage^  to  pay  the  dividends  to  his  intended  wife  a^^l^^t^ha 
during  her  life  for  her  separate  use;   and  after  her  death,  for  the 
death,  to  transfer  the  stock  to  Joseph  Martin^  his  ex-  suryived'her  j 
ecuters,  administrators,  or  assigns,  in  case  he  should  hut  if  he  died 
sairvive  her ;  but,  in  case  he  should  die  before  her,  then,  time,  then  for 
after  her  death,  to  transfer  the  stock  as  Joseph  Martin  J[^*he'!!hou?d 
should  by  deed  or  will  appoint ;  and,  in  case  he  made  no  h^  deed  or 
•ppoLntmenls  them  ta  bi»  executors  and  administrators.     ^^  In  ?e&iilt 

of  appoint- 

Tbe  marriage  was  solemnized.  Joseph  Martin  after-  executors  and 
w^irda  died  io  the  lifetime  of  his  wife,  having  made  a  adrnmistra- 

'  •*  tors:  the 

inill,  dated  the  18th  July  1809.     In  that  will  he  took  no  husband  died 

notice  '"  ***®  ^^'^'* 
"°"^  lifetime,  hav- 
ing appointed  an  executrix,  but  without  exercising  his  power:  Held>  that  the  exe* 
cutrix  was  not  entitled  to  the  stock  beneficially,  but  that  it  was  to  be  administered 
by  her  as  part  of  his  general  personal  estate. 

The  husband  by  hb  will  bequeathed  as  follows :  —  "  And  unto  my  wife  (who  I 
make  full  and  wholly  executrix)  I  give  my  house,  with  all  my  household  furniture, 
■a  alio  all  my  plate,  china,  books,  linen,  and  every  other  arucle  belonging  to  me, 
both  in  and  out  of  my  house,  and  «f  bich  may  not  be  herein  mentioned,  sne  beiiw 
subiect  to  the  payment  of  all  my  just  debts,  funeral  and  testamentary  expenses:^ 
Vmd,  that  the  benefioial  interest  m  the  settled  stock  did  not  pass  to  the  wife. 

A  nephew,  vho  was  the  heir-at-law  and  sole  next  of  kin  of  the  testator,  havinff 
taken  the  opinion  of  counsel  as  to  the  widow's  rights  under  her  husband's  will,  and 
being  advised  that  she  took  the  residue  absolutely,  contiacted  to  sell  to  her  a  house 
which  had  descended  to  him  as  heir;  and  part  o^the  agreement  was,  that  he  should 
valease  all  deaiands  against  her  as  executnx,  or  against  her  deceased  husband's  peN 
flonal  estate :  a  general  release,  executed  in  pursuance  of  this  aercement,  was  held 
to  be  valid,  and  to  vest  the  stock  in  the  executrix  absolutely,  though  it  made  no 
specific  meotaoB  of  the  stock. 


i 
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1 827.  notice  of  the  setded  stock ;  but»  after  giving  some  peca- 
niary  legacies,  and,  among  otiiers,  a  legacy  of  lOOL  to 
his  nephew  William  Martin^  he  used  the  expressions 
which  follow :  —  "  And  onto  my  wife,  who  I  make  full 
and  wholly  executrix,  I  give  and  bequeath  my  house, 
with  all  my  household  furniture  of  every  description,  as 
also  all  my  plate,  china,  books,  linen,  and  every  other 
article  belonging  to  me,  both  in  and  out  of  my  boase^ 
and  which  may  not  be  herein  mentioned,  she  being 
subject  to  the  payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses/' 

Upon  proving  the  will,  the  widow  represented  the 
personal  estate  as  under  the  value  of  3500/. 

In  May  1810,  shortly  after  the  death  of  Joseph 
Martin^  a  case  was  laid  before  the  late  Mr.  HdUist  on 
behalf  of  William  Martin^  who  was  the  heir  at  law  and 
sole  next  of  kin  pf  Joseph  Martin^  upon  the  question, 
whether  the  whole  residuary  personal  estate  passed  to 
the  widow  of  Joseph  Martin  by  his  will:  and  ^r.HdOid 
gave  his  opinion,  that,  under  the  appointment  of  ex- 
ecutrix and  the  bequest  to  her  in  the  will,  the  widow 
did  take  the  whole  residuary  estate  beneficially.  This 
case  made  no  mention  of  the  stock  which  was  the  subject 
of  the  settlement. 

About  the  same  time  the  widow  took  the  opinion 
of  the  late  Mr.  Johnson  upon  the  same  point ;  and  the 
case  laid  before  him  stated  the  amount  of  the  settled 
stock  and  the  trusts  declared .  of  it.  Mr.  Joh$wfls 
opinion  was  as  follows :  —  ^^  It  is  clear  that  this  will 
does  not  operate  as  an  appointment ;  but  Mrs.  Martin^ 
as  the  sole  executrix  of  her  late  husband,  is  entided  to 
have  the  stock  and  dividends,  and  any  other  stock 
standing  in  his  name  at  hb  death,  or  in  the  name  of  aoy 

other 
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other  personam  trust  for  him,  transferred  and  paid  to 
her.  Whether  or  not  she  is  entitled  to  the  whole  bene- 
ficiallyt  is  a  <|ue8tion  of  great  doubt  I  am  inclined  to 
think  she  is  so  entitled,  though  most  probably  the  next 
of  kin  will  be  advised  to  take  the  opinion  of  a  court  of 
equt^  upon  the  subject" 


In  Hecember  ,in  the  same  year,  WiUtam  Martin^  ex- 
ecuted a  deed  of  release  to  the  widow,  whereby,  — 
after  reciting  that  the  widow  had  agreed  to  purchase 
from  hioi,  for  a  sum  of  850/.,  a  freehold  house,  which 
had  descended  to  him  as  heir  at  law  of  Joseph  Martin^ 
and  that  at  the  time  of  such  contract  it  was  agreed 
that,  upon  its  completion,  he  should  release  the  widow 
from  all  rent  which  had  accrued  due  in  respect  of 
the  house  sold,  she  having  occupied  the  same  since 
her  husband's  death,  and  ''from  all  other  sum  and 
sums  of  money  whatsoever  and  howsoever," — the  said 
WiBiam  Martin^  <'in  pursuance  of  the  said  agreement, 
and  in  consideration  of  five  shillings  to  him  paid  by 
3£ary  Martin^  and  for  divers  other  good  causes  and 
considerations,"  released  the  widow,  and  her  lands, 
goods,  and  chattels,  and  also  the  personal  estate  and 
eflfects  of  the  testator,  from  all.  claims  which  he  had 
or  might  have  against  her  as  executrix  of  Joseph 
Martin^  or  against  the  personal  estate  and  efiects  of  the 
testator,  ''  by  reason  of  his  being  nephew  and  heir  at 
law  of  Joseph  Martin^  or  a  legatee  named  in  his  will,  or 
otherwise." 


It  did  not  appear  that  WiBiam  Martin  was  apprised 
of  the  trusts  of  the  settlement  of  1807,  or  of  the  ex* 
istence  of  the  stock,  or  that  the  case  laid  before  Mr* 
Johnson^  or  that  gentleman's  opinion,  had  been  com* 

munitated  to  him^ 

WiUiam 
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1 827*  WSHam  Martin  waarmod  tie  cbcdeatbn  of  dib  rdMtte 

some  yeauB,  add  then  died^  lei^itg  oh  tf  tkt  Defead* 
ants  Ml  this  suit  his  ctecotrix  and  icsMuar/  logldBe. 
The  widovr  of  the  lestetor  died  in  IMe ;  aad  the  bill 
tras  filed  by  a  par^  who  daimed  uadtr  her  ^vfll)  for  the 
purpose  of  obtaining  a  declaracimiy  that  she  beoasso 
entitled  absolutely  to  the  settled  stock,  either  under  the 
will  of  her  husband  or  by  virtue  of  the  rriease  Meoated 
in  December  181(K 

Three  questions  were  made  s 

First,  as  to  the  construction  of  the  settlement,  with 
respect  to  the  limitation  to  the  executors  or  adminis- 
trators of  Joseph  Martin^  in  case  he  should  not  execute 
his  power  of  appointment : 

Secondly,  whether  by  the  will  of  Joseph  MmUm  fail 
widow  took  his  whole  residuary  estate  i 

Thirdly,  whether  tlie  release  executed  by  William 
Martin  was  to  be  avoided. 

Mr.  Sugden  and  Mr.  Seymour^  for  the  Plaintiff. 

I.  The  reversionary  interest  in  this  sum  of  SlliL 
stock  never  became  vested  in  Joseph  Martin  g  for  the 
stock  was  to  be  his  absolutely,  only  in  case  he  survivecl 
his  wife ;  and  that  event  did  not  happen.  If  he  died  in 
her  lifetime,  and  did  not  make  an  appointment,  the 
stock  was  by  the  settlement  expressly  limited  to  his  ex- 
ecutors or  administrators ;  and,  therefore,  upon  bis 
death,  without  having  made  an  appointment,  his  widow, 
Mary  Martin^  as  his  executrix^  became  entided  to  the 
stock  beneficially.  Sanders,  v.  Franks  (a),  Evans  v. 
Charles,  (b) 

II.  If 

(a)  8  Madd.  147.  [b)  1  Ami.  12S. 
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IL  If  the  Ittnitations  of  the  setdenMnt  be  so  construed  1 S97. 
as  to  vest  the  absohite  property  of  the  stocki  subject  to 
the  wife's  life-^interest,  in  Joseph  Martin^  the  words  of 
the  will  are  sufficient  to  pass  it.  The  testator,  in  ap- 
pointing his  wife  <<  full  and  wholly  executrix,*'  must 
have  meant  to  do  more  than  to  confer  merely  an  office 
upon  hen  The  bequest,  "  of  every  other  article  be- 
loagiog  to  tne,  both  in  and  out  of  my  house,  and  which 
may  not  be  herein  mentioned,"  is  expressed  in  words 
sufficiendy  large  to  comprehend  the  residue  of  his  pro- 
perty ;  and  that  such  must  have  been  bis  intention,  is 
apparent  from  his  having  made  the  gift  subject  to  the  pay- 
ment  of  his  debts  and  funeral  and  testamentary  expenses. 

IIL  If  the  will  did  not  give  the  widow  the  beneficial 
reversionary  interest  in  the  stock  as  a  part  bf  the  re* 
sidue,  the  rdease  of  William  Martin,  the  only  person 
who,  as  sole  next  of  kin,  could  have  claimed  against 
her,  made  her  title  perfect.  His  attention  had  been 
called  to  the  question  which  might  be  raised  on  the 
constructioQ  of  Joseph  Martinis  will;  and  he  had 
taken  the  opinion  of  counsel  upon  it  Whether  he 
was  informed  of  the  existence  of  this  specific  sum  of 
stock,  cannot,  at  this  distance  of  time,  be  ascertained ; 
but  as  probate  duty  was  paid  on  3500/.,  he  must 
have  been  aware  that  the  residue  was  of  considerable 
value.  Under  these  circumstances,  it  is  made  part  of 
an  arrangement  relative  to  the  purchase  of  a  house, 
that  he  shall  release  all  claims  on  the  executrix  oi  Joseph 
Martin  and  on  Joseph  Martini  personal  estate;  and 
such  a  release  is  executed  by  him.  He  survives  several 
years,  and  never  once  impeaches  it;  and.it  is  not  till 
a  dozen  years  after  his  death,  that  a  person,  claiming 
under  him  as  a  volunteer,  alleges  that  the  release  ought 
not  to  be  treated  as  a  valid  instrument  The  operation 
of  the  release  was  to  annex  the  beneficial  interest  to  the 

■ 

legal 
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1827*       legal  tideef  the  executrix ;  and  there  is  no  ground  on 
CoixisB      ^^i<^  ^^  operation  can  be  abridged  or  annihilated. 


SQUIBB. 


Mn  Tinnet/  for  Sarah  Martin,  who  claimed  through 
WUUam  Martin. 

I.  The  limitation,  in  default  of  appointment,  to  the 
executors  or  administrators  of  Joseph  Martin,  would 
operate  for  the  benefit,  not  of  the  person  who  might 
happen  to  be  his  legal  personal  representadve^  but  of  his 
next  of  kin.  Bridge  y.  Abbot  {a),  Jennings  v.  Galli" 
more  (b).  Long  v.  BlackaU  (c).  Horseman  v.  Ahbeif  (d), 
Price  y.  Strange,  {e)  On  what  rational  ground  can  it 
be  supposed,  that  the  settlor  intended  that  this  sum  of 
stock  should,  if  his  wife  survived  him,  belong,  after 
her  death  and  his  own,  to  the  person  who  might 
happen  to  fill  the  character  of  his  personal  repre- 
senCative?  That  person  might  be  a  creditor,  or  one 
of  many  relations  standing  in  equal  degrees  of  con- 
sanguinity. Suppose  that  Joseph  Martin  had  appointed 
some  other  person  than  his  wife  to  be  his  executor,  and 
that,  the  person  so  appointed  having  died  in  his  liiedme, 
a  creditor  had  taken  out  administration  with  the  will 
annexed,  could  it  have  been  contended  that  such  an  ad- 
ministrator was  to  be  entitled  to  the  stock  absolutely? 

The  decbion  in  Evans  v.  Charles  {g)  turned  on  the 
particular  nature  of  the  gift :  it  has  been  questioned  in 
Priee  v.  Strange ;  and  it  can  afford  no  safe  rule  of  con-* 
struction,  where  the  circumstances  are  not  precisely 
similar.  In  Sanders  v.  Franks  {h)  the  gift  was  **  to  the 
executors  or  administrators  of  the  wife,  to  and  for  his» 

heti 

(a)  3  Bro.  C.  C.  825.  («)  6  Madd.  159. 

(&)  3  Vei.  146.  (g)  I  Amt.  ISS. 

(r)  3  Vei.A%e,  {h)  S  Madd.  147. 
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her,  or  their  own  use  md  benefit ;''  and  it  was  only  by 
reason  of  the  latter,  words  that  the  Court  held  that  the 
administrator  took  beneficially. 

IL  If  the  stock  be  considered  as  having  remained^ 
under  the  limitations  of  the  settlement,  the  absolute  pro- 
perty of  Joseph  Martin,  subject  to  his  wife's  life-interest^ 
the  wife  takes  it  as  executrix ;  but  as  the  will  does  not 
contain  any  disposition  of  the  residue,  or  of  the  beneficial 
interest  in  this  stock,  and  as  the  executrix  has  a  legacy 
given  to  her,  she  becomes  a  trustee  of  the  residue^  in- 
cluding the  stock,  for  the  next  of  kin  of  her  husband. 
The  clause,  on  which  the  Plaintiff  has  relied  as  an 
express  gift  of  the  residue,  is  the  following  —  **  as  ako 
all  my  plate,  china,  books,  linen,  and  every  other  article 
belonging  to  me,  both  in  and  out  of  my  house,  and 
which  may  not  be  herein  mentioned/'  But  this  is 
merely  a  bequest  of  specific  things;  and  the  words 
«  every  other  article"  must  be  confined  to  articles 
gusdem  getieris  with  those  which  had  been  mentioned  im- 
mediately before.  They  would  not  pass  money  actually 
in  the  house ;  much  less  would  they  pass  an  equitable 
interest  in  stock  or  the  general  residue  of  the  testator's 
property.  Tr<iffbrd  v.  Berrige  (a).  Chapman  v.  Hart  (6), 
Moore  v.  Moore  (c),  Jones  v.  Seflon.  {d) . 

III.  Thus,  on  the  death  of  Joseph  Martin^  the  bene- 
ficial reversionary  interest  in  the  settled  stock  became 
vested  in  WiUiam  Martin,  as  sole  next  of  kin ;  and  the 
only  question  is,  Whether  his  right  was  extinguished  by 
the  release  executed  in  1 8 10  ?  In  equity,  that  instrument 
ought  not  Co  be  allowed  to  prevail.  The  850/.  was  the 
price  paid  for  the  house ;  and  there  was  no  consider- 
ation for  the  release  of  all  claim  and  demand  against 

Mary 
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Vol.  III. 


(c)  lJ5ro.  C.C.I  27. 
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Mafy  Martin  as  executrix,  or  against  the  peraonid  estele 
and  efiects  of  her  husband.  WiUiam  Martin  was  not 
informed  of  the  existence  of  the  settled  stodc,  or  of  the 
trusts  of  the  settlement ;  he  knew  nothing  beyond  what 
appeared  on  the  face  of  the  will ;  and  it  was  impossible 
•thence  to  collect  any  idea  of  the  natnre  or  extent  of  bis 
rights.  The  executrix,  if  she  had  meant  to  deal  fan4y« 
would  have  communicated  to  him  the  case  laid  before 
Mr.  Johnson  and  the  opinion  given  upon  it.  Tlie 
release^  therefore,  was  executed  by  William  Martin^  in 
ignorance  of  his  rights, <and  without  consideration;  and 
the  executrix,  while  she  was  inducing  him  to  take  this 
atep,  vfas  in  possession  of  information,  essenUal  to  a  fiiH 
understanding  of  his  situation,  which  ^he  did  not  impazt 
to  hin. 


Mr.  Barber  and  Mr«  J.  Bussellj  for  other  Defendants. 


7^  MastCiR  qfthe  RoLts. 

The  settled  stock  being  the  property  of  Josqph  Mar^ 
tin  before  the  marriage,  and  the  purpose  of  the  setde- 
tnent  being  only  to  make  a  provision  for  the  wife  during 
her  life,  the  presumed  intention  must  be,  that,-  after  her 
death,  it  was  again  to  become  a  part  of  the  ^estate  of 
Joseph  Martin ;  and  by  the  limitation  to  the  executors 
or  administrators  of  Joseph  Martin  I  cannot  intend,  diat 
it  was  meant  as  a  gift  by  him  to  the  uncertain  person 
who  might  happen  to  obtain  letters  of  administration  of 
his  property.  His  purpose  must  have  been,  that  the 
stock  was  to  be  administered  by  his  executors  or  ad- 
ministrators as  a  part  of  his  general  personal  estate. 

I  am  not  warranted  to  declare,  that  the  whole  residuary 
estate  of  Joseph  Martin  passed  to  his  widow  by  his 
will.     The  words  —  ^*  I  make  her  full  and  wholly  ex- 
ecutrix ** — 
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ecutrix** — have  no  certain  meaning  beyond  an  intention        189T* 
that  she  should  be  sole  executrix.     The  gift  to  her  of 
*' every  other  article  belonging  to  me,  both  in  and  out 
of  my  house,  and  which  may  not  be  mentioned  herein/* 
cannot  reasonably  be  considered  as  extending  to  stock. 
The  articles  mentioned  were  household  furniture,  plate, 
china,  books,  and  linen ;  and  he  could  scarcely  say  of 
^tock,  that  it  might  not  be  menUoixed  or  included  in  the 
articles  specified.     No  certain  inference  arises  from  the 
direction  that  the  .gift  to  her  should  be  subject  to  the. 
payment  of  legacies,  debts,' and  funeral  expences;  for 
the  specific  gift  might  be  so  subject. 

The  remaining  question  is  as  to  the  release.  It  is 
said,  no  adequate  consideration  was  given  for  this  release. 
The  sole  next  of  kin  had  been  advised  by  high  autho- 
rity, that  he  had  nothing  to  pass  by  his  release ;  jind, 
where  disputed  claims  are  compromised,  the  party 
actually  entitled  cannot  afterwards  claim  the  value  of 
his  rights.  It  is  said  further,  that  he  was  ignorant  of 
the  existence  of  the  stoek.  At  *tbis  4ime  of  day,  that 
&ct  cannot  be  ascertained.  He  was  perfectly  well 
aware  of  the  question  as  to  the  widow's  claim  to  the 
whole  residuary  estate ;  and  Ae  circumstance  that,  upon 
proving  the  will,  she  had  sworn  that  the  personal -estate 
was  only  under  the  value  of  65007.,  of  which  he  cannot 
'be  presumed  io  have  been  ignorant,  must  have  apprised 
him,  that  this  question  was  of  considerable  value.  To 
avoid  this  release  now  would  be  to  act  upon  mere  con- 
jecture. 

It  must,  therefore,  be  declared,  that,  by  the  efiect  of 
the  will  of  Joseph  Martin  and  by  the  release  of  WiUiam 
Martin^  the  widow  became  entitled  to  the  settled  stock 
as  a  part  of  the  general  personal  estate  of  Joseph 
Martin. 

li  fi 
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Rolls* 

^"^y  «7-  «^  SCOTT  o.  NICOLL. 

HAMPSON  ©•  NICOLL. 


The  heir  of  A    MORTGAGEE  filed  a  bill  of  foreclosure,  and 

gagee,  to  "^^  ^^cd  before  the  cause  came  to  a  hearing.     The 

whom  the  le-  guit  was  revived  by  bis  executor :   but  the  heir  of  the 

gal  estate  m  -^ 

the  mortcaged  mortgagee  was  not  made  a  party  to  the  bill  oi  re- 

§«ccnded^8  ^^^^^'     '^^^  ^^^^  °®^  ^^""^  ^^   ^®  "^   heard;   and  a 

a  necessary  question  was  made,  whether  the  heir  of  the  mortgagee^ 

onOTcclosurc  ^^  whom  the  legal  estate  of  the  mortgaged  premises  had 

filed  by  the  become  vested,  was  not  a  necessary  party. 

executor  of 

themort- 

OT^  Mr.  Home  and  Mr.  JRo5^,  for  the  PlaintiflS. 

Mr.  Beihelly  for  the  Defendant 


The  Master  of  the  Rolls. 

In  the  case  of  Wood  v.  Williams  (a),  a  bill  of  fore 
closure  was  filed  by  the  cestuique  trust  of  a  mortgage; 
and  I  there  considered  that  the  trustee  of  the  legal 
estate  must  be  a  party,  in  order  that  the  mortgagor 
might  have  the  benefit  of  an  order  of  the  Court  for  a 
reconv^ance,  in  case  he  should  redeem*  The  same 
principle  applies  here,  where  the  heir  of  the  mortgagee 
is  a  trustee  of  a  legal  estate  for  the  executor. 

(a)  4  Madd,  186, 
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ROLU. 

JOHNSON  V.  TELFORD.  My  si. 

N  this  case  there  was  a  decree  for  an  account  against  An  executor 

the  executors  and  trustees  of  a  testator,  whose  affairs  ®''5">»^ecM 
,  ,        ,  .  Bot  entitled  to 

had  been  left  in  such  a  situation  as  to  require  much  pro-  be  allowed 

fessional  assistance  in  the  administration  of  the  assets.  Jon  the  ^"**' 
In  takine  the  accounts,   the  executors  claimed  credit  amount  of 
for  SlS5l,f  as  the  amount  of  bills  of  costs  which  they  which  he  has 
had  paid  to  their  solicitor  in  the  course  of  seven  years ;  ?^^  6(nidjid0 
and,  in  support  of  their  discharge,  they  produced  the  dtor  to  the 
bills  and  receipts  for  the  amount.     None  of  the  bills  Jf**^'  ■"<jtho 
had  been  taxed.     The  amount  being  objected  to  by  out  regularly 
some  of  the  parties  beneficially  interested,  the  Master  Jjjjli^^lj® 
did  not  proceed  to  a  regular  taxation  of  the  billsi  but  derate  their 
banded  them  over  to  the  proper  officer  to  be  looked  "'®"°'* 
over  and  moderated ;  and  the  result  was,  that  about  292/* 
was  deducted  by  small  abatements  from  a  multitude  of 
charges.    These  sums  the  Master  disallowed  to  the 
executonS  and  trustees  in  their  accounts ;  and  they  took 
an  exception  to  his  report  in  respect  of  the  deduction 
and  disallowance  of  the  292/. 


Mr.  Temple  and  Mr.  Knight^  in  support  of  the  ex- 
ceptions* 

These  executors  and  trustees  have,  from  time  to  time, 
paid  the  bills  of  costs  of  the  solicitors  to  the  trust,  in  the 
same  way  as  any  private  gentleman  would  have  paid 
the  bills  of  his  own  solicitor :  they  have  not  been  guilty 
of  any  negligence ;  and  absence  of  good  faith  cannot  be 
imputed  to  them.  It  is  not  the  duty  of  a  trustee  to 
insist,  in  every  case,  on  the  taxadon  of  bills  of  costs  of  the 
solicitor  to  the  trust;  and,  in  the  present  instance^  the 

I  i  3  tmxatioa 
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1867*        taxation  of  the  bills  against  the  solicitor  would  probably 

•    "  ^       have  occasioned  an  expense  exceeding  the  sum  which 
Johnson  '^  o      - 

V,  has  been  struck  off.     If  cestuis  que  trust  wish  to  have 

the  bills  of  costs  taxed,  it  is  competent  to  them  to  ob- 
tain an  order  of  taxation,  and  to  use  the  name  of  the 
trustee  in  the  proceedings;  Hazard  "9.  Lane  {a)  \  bat  if 
they  do  not  choose  to  take  that  course^  and  a  trustee 
honestly  pays  bills,  which  on  the  face  of  them  appear  to 
be  moderate,  it  is  not  reasonable  to  disallow  in  his  ac- 
counts any  part  of  the  sums  which  he  has  so  paid,  on 
the  ground  that,  on  taxation,  some  small  abatements  in 
the  charges  might  have  been  made.  This  .species  of 
quasi  taxation,  if  sanctioned  at  all,  ought  to  be  applied  as 
agttDst  the  solicitor,  and  not  as  against  the  trustee. 

The  Master  of  the  Rolls. 

To  allow  this  exception  would  be  to  overturn  a  prao- 
ti«e  wMdv  has  long  prevailed  in  the  Master's  office,  and 
wfaidi  ia  rather  a  matter  of  indulgence  than  of  hardship 
upon  eatecufeora  It  cannot  be  contended,  that  an  exe- 
cucor  is  to  be  allowed  without  qnestion  whatever  sam 
ba'tbinlBs  fit  to  pay  to  his  solicitor;  and  the  principle  of 
noderating  the  bill  by  a  deduction  from  charge^  which, 
upon  the  &ce  of  them,  are  irr^ular  or  excessive,  instead 
of  submitting  the  bill  to  taxation,  is  great  liberality 
towanb  an  exeeotor. 

(a)  S  Mer.  8S5. 
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VAWSER  I?; JEFFERY.  "^"^^  ^^*  ^^' 

1888. 
Dec,  5. 

QUYLOTT  COWHERD,  by  bis  will,  dated  the  24th  A  testator. 

o(  April  1 794,  devised  certain  lands,  partly  copyhold,  frJSwldsand 
to  the  persons  therein  named.  The  copyholds  had  copyholds  to 
been  surrendered  to  the  use  of  his  will ;  and  portions  of  gons,  afte^ 

them  were  comprised  in  the  same  sets  of  limitations,  in  ^f^^*  execut- 
^  ,  ,  cd  a  settle- 

iavour  of  the  same  devisees,  witli  parts  of  the  freehold  ment  in  coo- 

estote.  tcroplatipn  of 

his  inamagey 

by  which  be 

•  * »     't       « 

By  indentures  of  lease  and  release,  dated  the  14th  goi5riicfrel> 
and  15th  of  February  1800,  executed  in  contemplation  holds  to  tras- 
of  the  marriage  of  Gtylott  Ctraoherd  with  Anna  Buddj  -^  hdrs,  to  the 
reciting  that  it  had  been  agreed,  in  order  to  make  a  pro-  ^'®.®^*?JP!^^ 
vision  for  Anna  Budd^  in  case  she  should  survive  him,  and  after  his 
that  he  should  charge  certain  real  estates  with  the  pay-  f^*nt\^t  the 
ment  of  a  yearly  rent-charge  df  300/.  by  way  of  jointure  wife  might  re- 
fer her  during  her  life,  —  GmfhU  Ccrmherd  did  bargain,  a^j^Q^harg^ 
sell,  release^  and  confirm  unto  C%ar/^5  Lea  Jeffhy  and  which  was  se- 
Daniel  Burley  and  their  heirs   several   ireebold   and  ers  of  distress 
copyhold  estates  therein  described  (comprising  some  of  f"^^^^'^'*?^ 
those  freeholds  and  copyhdlds  which  he  had  devised),  years;  and, 
to  hold  the  same  to  them,  their  heirs  and  assigns,  to  the  rent^harge*** 
use  of  Guylott  dmherd  Mid  his  heirs  until  the  solemniz-  and  the  term, 
atioii  of  the  marriage,  and  thenceforward  to  the  use  of  ^i,^  settlor 
Gmiloti  Ccnoierd  and  his  assiims  durina  his  life,  without  his  heirs  and 

,  .  assigns;  and 

impeachment  of  waste;  and»  after  bia  decease,  to  the  he  covenanted 

intent  that  Anna  Budd  and  her  assicns^  in  case  she  !?'"'''^u?j 

^    ^  the  copyholds 

should  to  the  uses  of 
the  settlement. 
The  marriase  was  solemnized,  and  the  testator  died,  leaving  his  wife  surviving 
without  having  surrendered  the  copyholds  to  the  uses  of  the  settlement:  the  cov^ 
nant  to  surrender  did  not  operate  as  an  entire  revocation  of  the  devise  of  the  copy- 
holds, but  was  a  revocation  only  so  far  as  the  particular  purposes  of  the  settiement 
in|iiirca» 

li  *■ 
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1827*  should  survive  him>  should  receive  during  her  life^  in 
bar  of  dower  and  thirds,  a  yearly  rent-charge  of  SOOL^ 
to  be  issuing  out  of  the  before-mentioned  lands,  with 
powers  of  distress  and  entry,  and  subject  thereto,  to  the 
use  of  Charles  Lea  Jeffery  and  Daniel  BmUy^  their 
executors,  &c.  for  the  term  of  ninety-nine  years  from 
the  decease  of  Guylott  Cowherd;  remainder  to  the  use 
of  Guylott  CcnxAerdj  his  heirs  and  assigns*  A  power 
of  leasing  was  given  to  GtyloU  Caaiherd  during  his 
life :  and  he  covenanted  with  the  trustees  to  surrender 
and  assure  such  parts  of  the  premises  as  were  copyhold 
to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes  declared  in  the  indenture  of  release.  The  trusts 
of  the  term  of  ninety-nine  years  were  merely  for  better 
securing  the  wife's  annuity. 

QwjUoU  Caoaherddieidi  in  May  1801,  leaving  his  widow 
surviving,  and  without  having  surrendered  any  of  his 
copyhold  estates  to  the  uses  pf  the  settlement. 

The  bill  was  filed  by  the  persons  who  were  his  co- 
heiresses at  law  and  by  the  custom,  against  the  trustees 
of  the  settlement,  the  widow,  and  the  devisees  named  in 
the  will  of  1794. 

There  were  two  questions  in  the  cause : 

•    First,  whether  the  devise  of  thefireeholds  was  revoked  by 
the  conveyance  made  by  the  settlement  o^ February  1 800. 

Secondly,  whether  the  devise  of  the  copyholds  was 
revoked  by  the  covenant  to  surrender  them  to  the  uses 
of  that  settlement 

On  the  8th  of  February  1810,  Sir  WiUiam  Granf 

made 

*  The  case  in  this  stage  is  reported  in  16  Vetey^  51 9.,  where  tbt 
settlement  is  more  fully  stated4 
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made  a  decree,  which  declared  *^  that  the  will  was  re- 
voked as  to  the  freehold  estate  by  the  settlement  bearing 
date  the  1 5th  of  February  1 800,  and  that  the  will  as  to 
the  copyholds  was  revoked  in  equity  by  the  covenant  in 
the  settlement  to  surrender  the  copyholds  to  the  uses 
of  such  settlement/' 

From  this  decree  the  devisees  appealed. 

On  the  argument  of  the  appeal,  Lord  Eldon  ^  was  of 
opinion,  that  the  devise  of  the  freeholds  was  revoked  by 
the  subsequent  conveyance ;  and,  as  to  the  other  point, 
he  directed  a  case  to  the  Court  of  King's  Bench.  The 
case  stated,  that  an  actual  surrender  to  the  uses  of  the 
settlement  had  been  made;  and  the  question  was, 
whether  the  devise  of  the  copyholds  was  revoked  by  that 
surrender. 
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The  Judges  of  the  Court  of  King's  Bench  f  certified, 
that  the  surrender  of  the  copyholds  made  by  Guylott 
Cowherd  to  the  uses  of  the  settlement  did  not  revoke 
the  surrender  to  the  use  of  his  will  and  the  devise 
of  such  copyholds. 

O^this  certificate,  the  case  was  again  argued  before 
Jjord  ^don  on  the  equity  reserved;  but  no  judgment 
had  been  pronounced  when  his  Lordship  retired  from 
office. 


It  was  re-argued  before  Lord  LyndhurU^ 

Sir  Charles  Wetherell^  Mr.  Serjt.  Scriven^  and  Mr. 
JVUbrahanij  for  the  Appellant 

Mr. 


•  The  argument  before  Lord  t  The  argument  in  the  Court 
EUton,  on  the  appeal,  is  reported  of  King's  Bench  is  reported  in 
in  2  SwnuU  268 .  5S,^A,469, 


1827. 
Jufy  16,  17. 
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Mr.  BoupdtaAA  Mr.  Wheodgf  etMird. 

On  bi^air  of  tbe  iippdtsiit  liie  fMMt  nude  ww,  tlM 
tbe  devise  of  the  oopyiicMs  aouki  not  be  revoked  by  Ae 
covenant  to  surrender  them  to  tbe  nses  of  the  settlementy 
since  such  a  covenant  could  not  have  »  greater  ttkcP 
than  the  surrender  itself  would  have  had ;  and  the  Court 
of  King^s  Bench  had  decided  that  an  actual  surrender 
would  not  have  been  a  revocation. 


On  the  other  hand,  it  was  argued,  that  the  case  was 
not  disposed  of,  even  if  the  certificate  were  not  questioned. 
The  Court  of  King's  Bench  had  stated  what  the  effect 
of  a  surrender  would  have  been ;  but  they  had  not  said 
what  would  have  been  the  consequence,  if  a  surrender 
had  been  made  to  the  uses  of  the  settlement,  and  the 
trustees  had  been  actually  admitted  under  that  sur- 
render. A  surrender  alone  would  not  have  been  an 
execution  of  the  trusts  of  the  settlement ;  it  must  have 
been  followed  by  the  admittance  of  the  trustees;  and 
the  question  was,  whether  the  change  of  estate,  which 
would  have  been  thus  effected,  must  not  have  operated 
as  a  revocation  of  the  prioi:  devise.  That  question  was 
not  touched  by  the  certificate. 

It  was  further  argued,  that  the  decision  of  the  Court 
of  King's  Bench,  even  on  the  subordinate  question  whidi 
the  certificate  purported  to  decide,  could  not  be  sus- 
tained. It  appeared  to  have  proceeded  mainly  on  the 
two  authorities  of  Bae  v.  Griffiths  (a)  and  ITtrusiout 
V.  Cunningham,  {b)  Of  these  the  former  did  not  turn 
principally  on  the  doctrine  of  revocation ;  and  as  to  the 
latter.  Sir  Wm.  Grant  had  observed,  that  the  question  of 
revocation  could  not  even  arise  in  it.    One  inconsistency, 

flowing 


C«)  4  Bwrr.  1952.        (h)  H  BheHt,  104^. 
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flowing  from  the  doctrine  asserted  by  the  certificate,  was, 
that  the  clear  intention  of  the  testator,  that  certain  parts 
of  his  copyhold  estate  and  certain  parts  of  his  freehold 
estate  should  go  together  to  the  same  persons,  was  de- 
feated. The  devise  being  revoked  as  to  the  freeholds, 
it  must  be  assumed  that  it  was  not  the  intention  of  the 
testator  that  the  will  should  carry  the  freeholds  to  the 
devisee;  and  as  the  copyholds  and  freeholds  were  not 
to  be  severed,  must  it  not  be  inferred,  that  it  was 
equally  hi»  meaning,  that  the  will  should  not  operate 
on  the  copyholds  ? 


18ST. 


The  Lord  Chakcexxoiu 

A  person  of  the  name  of  Gtyloi  Camherd^  being  seised 
of  certain  freehold  and  copyhold  estates,  and  having  in 
1794  surrendered  the  copyholds  to  the  use  of  his  will, 
made  a  will  disposing  of  the  freehold  and  copyhold 
estates  in  different  portions  to  different  individuals. 
Afterwards,  in  the  year  1 800,  he  executed  a  settlement 
in  contemplation  of  bis  marriage,  which  subsequently 
took  effect;  and  the  settlement  contained  a  covenant 
to  surrender  the  copyhold  estates  to  the  uses  of  the 
settlement 


189S. 


When  the  case  came  on  before  Sir  WiUiam  Grants 
then  Master  of  the  Rolls,  he  was  of  opinion  (and  that 
point  is  not  now  contested),  that  the  settlement  was  a 
revocation  of  the  will,  as  &r  as  related  to  the  freehold 
property  [a) ;  but  he  thought  that  the  question  as  to  the 
cc^yhold  estate  was  subject  to  a  different  consideration. 
He  said,  upon  the  authority  of  several  cases  to  which  he 
referred  —  Ryder  v.  Wager  (6),  Cotter  v.  Layer  (c),  and 

KnoUys 

{a)  17  Ve$.  536.        {h)  S  P.  Wm,  588.         (c)  51  P,  Wnu.  622. 
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KnoUys  v.  Alcock{a)y  that  an  agreement  to  convey  would 
constitute  in  a  court  of  equity  a  revocation ;  that  here 
was  a  covenant  to  surrender;  that,  in  bis  judgment, if 
a  surrender  had  actually  been  made  to  the  uses  of  the 
settlement,  it  would  have  amounted  to  a  revocadon  of 
the  will;  and  that,  as  the  covenant  to  surrender  was 
equivalent  to  the  surrender  itself,  he  was  of  opinion 
that  the  will  was  revoked  as  far  as  related  to  the  copy- 
hold property. 

Lord  Bldotif  when  the  case  came  before  him,  en- 
tertained doubts,  whether  the  surrender,  if  made,  would 
have  amounted  to  a  revocation  of  the  will,  so  far  as 
related  to  the  copyhold  property;  and  he  directed  a 
case  for  the  opinion  of  the  Court  of  King's  Bench.  He 
said  —  *  The  effect  of  a  surrender  is  a  purely  legal 
question :  if  the  present  case  can  be  distinguished  from 
Cave  V.  Holford  (i),  it  is  material  that  it  should  be  so  dis- 
tinguished by  a  court  of  law ;  and  to  such  a  court  the 
question  must  be  addressed  (the  surrender  being  stated 
to  have  been  made),  quite  clear  of  all  considerations  of 

equitable  revocation.' 

« 

In  consequence  of  this  opinion,  it  was  referred  to  the 
Master  to  prepare  a  surrender  conformably  to  the  set- 
tlement; that  surrender  was  prepared,  and  not  ques- 
tioned; and,  as  appears  to  me  from  the  best  con- 
sideration I  can  give  to  the  instrument,  it  conformed 
substantially  to  the  covenant,  at  least  for  the  purposes 
of  the  present  question. 

The  case  was  argued  before  the  Court  of  King^s 
Bench :  and  the  four  Judges  of  that  Court  certified,  that, 

in 


(a)  5  Vei,  648. 


{h)  S  r«f.  jun.  604. 
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in  their  opinion,  the  surrender  of  the  copyhold  property 
to  the  uses  of  the  settlement  did  not  amount  to  a 
revocation  of  the  will,  as  far  as  related  to  the  copyholds* 
That  opinion  of  the  Court  of  King^s  Bench  has  been 
contested  in  the  argument  here:  but  it  does  not  appear 
to  me  that  it  is  contested  upon  any  solid  grounds.  It 
seems  to  me  impossible  to  impeach  the  grounds  on 
which  the  decision  of  the  Court  of  King's  Bench  was 
founded. 


When  a  copyholder  surrenders  to  certain  uses,  all  the 
estates,  which  are  created,  are  not  necessarily  new  estates ; 
they  are  new  estates  only  in  so  far  as  the  uses,  to  which  the 
surrender  is  made,  differ  from  the  estates  which  existed 
in  the  surrenderor  at  the  time  of  the  surrender.  That 
is  the  doctrine  to  be  collected  from  Boe  v.  Griffiths  {a) 
and  Thrustout  v.  Cunningham  {b\  but  more  fully  and  dif- 
fusely explained  in  Mr.  Feam^s  work  (c) ;  and  it  was 
upon  the  principle  of  those  cases,  that  the  Court  of 
King's  Bench  founded  their  judgment.  They  said,  on 
looking  at  the  surrender,  that  it  was  clear  that  the  objeet 
of  it  was  merely  to  create  a  rent-charge,  and  to  create 
an  interest  in  the  land  as  a  means  of  giving  effect  to 
that  rent-charge,  and  of  securing  the  payment  of  it. 
By  the  surrender,  therefore,  nothing  more  passed  out  of 
the  surrenderor  than  was  necessary  for  those  purposes* 
When  a  surrenderor  surrenders  what  in  terms  returns 
to  himself,  he  takes  that  interest  not  as  under  the  sur- 
render but  as  part  of  his  old  estate;  he  is  in  of  his 
old  estate.  In  this  case,  therefore,  all  the  estate  which 
was  not  conveyed  by  the  surrender,  and  did  not  pass 
by  it  for  the  purpose  of  securing  the  rent-charge  of  SOCtf. 
a  year,  remained  in  the  surrenderor,  not  as  under  the 

surrender^ 

(a)  4  Burr.  1953.  tf)  2  BlachH.  1046. 

(c)  Feame  on  Conlkngefd  Semainden,  G8— 70. 
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18S8*  «iirr€Dder,  bat  in  respect  of  his  old  estate*  TV^tafle 
in  that  respect  did  not  undergo  any  change.  If  it 
.underwent  no  change^  (as  is  clearly  the  doctrine  of  th^ 
cases  I  have  referred  to),  then  it  follows  that  what  was 
done  did  not  constitute  a  revocation  with  respect  to  the 
copyhold  pro|)erty;  that  is,  it  did  not  operate  as  an 
entire  revocation,  but  was  a  revocation  only  as  to  the 
partial  interest,  the  new  estate,  which  was  created  by 
the  surrender. 

It  was  supposed,  when  the  case  came  here,  that  the 
observation  of  the  Master  of  the  Rolls  upon  the  case  of 
Thmsiout  v.  Cwmingham  was  not  sufficiently  attended 
to  by  the  Court  of  King's  Bench  ;  but,  on  referring  to 
a  manuscript  report  of  what  passed  in  the  Court  of 
King's  Bench  on  that  occasion,  I  find  it  was  fully  con- 
sidered, and  tliat  the  very  observation  of  the  Master  of 
the  .Rolls  was  strongly  pressed  upon  the  Court  by  the 
present  Solicitor-OeneraL  The  case  of  Thrustoui  v. 
Cunningham  is  certainly  not  a  case  of  revocation;  it  js 
a  case  establishing  the  principles  to  which  I  have  ad- 
verted with  respect  to  the  legal  effect  oS  a  surrender 
w  upon  the  estate  of  the  surrenderor,  in  reference  to  the 
estates  that  arise  under  the  surrender. 

Again,  when  the  case  came  here,  U  was  supposed, 
adverting  to  the  short  printed  report,  that  it  had  not 
.undergone  much  consideration  in  the  Court  of  King^s 
Bench.;  but,  looking  at  the  manuscript  report,  I  find 
tha$  it  underwent  much  consideration,  and  that  tbe 
Court  itself  took  a  great  share  in  the  discussion.  From 
the  banning  to  the  end,  the  Court  were  actors  in  the 
argument. 

If,  then,  this  is  a  puce  question  of  law,  •— if  it  has  been 
decided  by  ^  court  of  law,  —  if,  in  jny  judgment,  there 

is 
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is  DO  ground  for  impeaching  that  decision,  —  if  the  prin* 
ciples  up6n  which  that  decision  rests  are  solid  prin- 
ciples, — what  is  the  consequence  ?  The  judgment  of  the 
Master  of  the  Rolls  was  founded  upon  the  assumption 
that  a  surrender,  if  actually  made,  would  have  been  a 
revocation ;  that  a  covenant  to  surrender  was,  in  this 
Court,  tantamount  to  a  surrender;  and  that,  therefore, 
there  had  been  a  revocaiipp.  But  if  the  foundation 
fails,  the  whole  of  that  which  is  built  upon  it  must 
abo&IL 


ises. 


There  was  another  point,  which  was  supposed  not  to 
have  been  sufficiently  considered  by  the  Court  of  King's 
Bench;  namely,  whether  there  was  not  in  this  case  an 
iabealion  lo  revoke?  But  in  faet  tiiat  question  was 
much  considered.  The  greater  part  of  the  Solicitor 
General's  argument  turned  on  that  point.  He  con- 
tended, that  it  was  the  intention  of  the  testsior  (bat  the 
ireeholds  and  copyholds  should  go  together,  andtha^ 
as  there  was  a  revocation  with  respect  to  the/reehold% 
he  must  have  intended  to  revoke  the  will  as  to  the  copy- 
bolds  also.  The  answer,  which  the  Court  of  King's 
Bench  gave  jto  that  argument  (and  it  is  a  decisive 
answer),  was,  that  the  will  was  revoked  as  to  the  free- 
holds, not  by  any  manifestation  of  intention  on  the  part 
of  the  testator,  .but  by  the  change  that  had  taken  plac^e 
in  his  estate  ;  and,  therefore,  that  the  revocation  of  the 
ivill  as  to  the  freeholds  did  not  afford  any  ground  for 
inferring,  that  there  was  an  intention  to  revoke  the  de- 
mise of  the  ^pyholds. 


For  these  reasons  I  am  of  opinion,  that  the  decree 
ci  th^  Mast^  of  the  Rolls  must  be  reversed,  in  so  far 
as  it  declares,  that  the  testator's  will  was,  as  to  the 
oopy holds,  revoked  in  equity  by  the  covenant  in  hi^s 
marriage  settlement  to  surrend/er  the  copyholds  to  the 
of  that  settlement. 


CASES  IN  chancery: 


Sfa  WINTER  v.  LORD  ANSON. 

By  an  agree-     HPHE  facts  of  this  case   are  stated  in  1  Simon  and 

^ToU^^^  ^^^^^^  *^*-»  ^^  ^^^y  ^®   ^"^^y  recited  in  the 

estate,  the        following  judgment  of  the  Lord  Chancellor, 
purchase-mo- 
ney, with  in- 

terest,  was  to        The  Plaintiffs  appealed  from  the  Vice-Chancellors 
be  secured  by 
the  bond  of  the  decree, 
purchaser,  and 

was  to  remun  ^       «      -m  •   ^•a* 

so  secured  Mr.  Heald  and  Mr.  Wheatltf^  for  the  PlainUffs. 

during  the  life 

of  the  vendor.  /•      l 

The  convey-         Mr.  Si^den^  Mr.  Btckersleth,  and  Mr.  Spence,  for  the 

ance^  which       r\  r     j     -^ 
wasafterwarda  Defendants. 

executed,  ex- 

STjSch^       On  the  hearing  of  the  appeal,  the  same  cases  were 

money  had       ^j^  ^^^  ^|,g  ^^^  ^^^^^  urged,  as  in  the  argument  be- 

been  paid,  and  ^  ° 

the  vendors     fore  the  yice-Chancellor. 

receipt  was 

indorsed  upon  . 

it ;  but,  in  The  appellants  contended,  that  nothing  had  been  done 

p^Ae       here  which  shewed  an  intention  to  relinquish  the  lien, 

price  had  been  ^nd  to  rely  on  merely  personal  security,  or  which  brought 

nwidue^wM  ^    the  case  within  the  scope  of  any  of  the  authorities  io 

^rchie^/s'*"*  ^^^^^  ^^^  ^*®°  ^^^  ^^^^  ^^^^  ^°  ^®  ^"®* 
t>ond',  condi- 

pSlSnrof  On  tl^e  other  hand,  the  respondents  contended  that 

the  principal  the  existence  of  a  continuing  lien  was  incompatible  with 

*  w'ithin"twelve  the  contract  and  the  nature  of  the  transaction.    The 

™<>"th8  after  agreement  was,  not  that  the  money  should  be  paid,  before 

the  vendor;  the  estate  was  vested  in   the  purchaser,  but  that  the 

and  of  interest  payment  of  it  at  a  future  time  should  be  secured  in  a  par- 
m  tne  mean      *    •'  _   , 

time.    The      ticular  manner.     No  Hen  existed  during  the  life  of  the 

hdd  to  havea  vendor;  and  a  lien  could  not  arise  after  his  death.    If 

lien  on  the       the  lien  was  to  continue,  the  parties  must  have  intend^ 
estate  for  the  |Ug» 

amount  of  the 
tX>nd. 
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that  this  estate  should  not  be  at  the  disposition  of  the 
purchaser,  till  the  vendor  was  dead;  for  the  effect  of  the 
lien  would  be,  that,  in  equity,  the  pinrchaser  was  pro  ianio 
merely  a  trustee.  Here  the  purchaser  had  no  means 
of  getting  rid  of  the  lien ;  for,  while  the  vendor  lived,  he 
could  not  have  compelled  him  to  accept  payment :  and 
it  was  impossible  to  pronounce  a  decision  in  favour  of 
the  alleged  lien,  without  imputing  to  the  parties  a  most 
improbable  indention.  The  special  nature  of  the  con- 
tract afforded  strong  proof  that  it  was  not  their  purpose, 
that  the  estate  should  remain  a  security  for  the  ultimate 
payment  of  the  price. 


The  Lord  Chakcfxlor.  O^,  50. 

WUUam  Wilder  being  seised  of  a  certain  estate,  entered 
into  an  agreement  for  the  sale  of  it  to  William  Mousley, 
By  the  agreement,  Winter^  in  consideration  of  the  sum 
of  money  therein  mentioned,  agreed  to  convey  the  estate 
to  McfusUy  in  fee,  free  from  all  incumbrances;  and 
Mcfudey  agreed  to  pay  to  Winter  on  the  29th  of  Sep^ 
iemier  then  next,  on  the  execution  of  the  conveyanc 
and  completion  of  the  surrender,  the  sum  of  75/.  per 
acre  for  the  estate ;  and  it  was  thereby  also  agreed,  that 
the  amount  of  such  consideration  money  should  be 
secured  by  the  bond  of  Mcudey  to  Winter^  with  interest 
at  4  per  cent.,  and  should  remain  so  secured  during  the 
life  of  William  Winter^  on  the  regular  payment  of  such 
interest. 

The  estate  was  measured,  and  the  purchase-money 
found  to  amount  to  1485/.  The  conveyance  expressed 
that  the  whole  purchase-money  had  been  paid ;  but  in 
&ct  the  sum  of  485/.  was  the  only  part  of  it  which 
had  been  paid.    Mousley  executed  a  bond  to  Winter 

Vol.  III.         '  Kk  in       , 
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1827. 


Winter 

V. 

J«ordANioii. 
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in  the  penal  sum  of  2000L,  conditioned  to  be  void  on 
payment  by  Moudey  to  the  executors,  administrators^ 
or  assigns  of  fVirUer  .of  the  sum  of  lOOQl^  the  re- 
mainder of  the  purchase-mmey,  within  twelve  months 
after  the  decease  of  Winter^  with  interest  in  the  mean 
time  at  4  per  cent 

Moudejf^  having  paid  the  485/.  and  executed  this  bond, 
was  let  into  possession  of  the  estate.  He  afterwards,  in 
the  year  18179  became  a  bankrupt;  and  his  assignees  sold 
the  estate  to  Lord  Anson,  allowing  him  to  retain  12(XML 
as  an  indemnity  against  the  claim  of  the  Plaintiffi 

The  interest  on  the  sum  securecl  by  the  bond  had 
been  paid  to  September  1816,  but  not  afterwards;  and  in 
May  1819  Winter  died. 

The  question  is,  Whether,  uiider  the  circumstances 
of  this  transaction,  the  vendor  retained  a  lien  upon  the 
premises  sold  to  the  vendee  for  that  portion  of  the 
purchase-money  which  was  secured  by  the  bond.  The 
assignees,  who  represent  the  vendee,  contend,  that  they 
are  entitled  to  keep  the  estate,  without  paying  what  re- 
mains due  of  the  purchase-money. 

In  general,  where  a  bill,  note,  or  bond  is  given  for  the 
whole  or  any  part  of  the  purchase-money,  the  vendor 
does  not  lose  his  lien  for  so  much  of  the  money  as 
remains  unpaid.  The  circumstance  that  in  these  cases 
the  money  is  secured  to  be  paid  at  a  future  day,  does 
not  affect  the  lien.  In  the  present  instance,  the  bond 
was  taken  as  a  security  for  the  payment  of  part  of  the 
purchase-money,  twelve  months  after  the  death  of  the 
purchaser,  with  interest  at  the  rate  of  four  per  cent,  in 
the  mean  time.     I  do  not  think  that  the  lien  is  affected 

by 
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bj  the  fkct  of  the  period  of  peymeDt  being  dependMt        l8St. 
on  the  life  of  the  vendor.    That  cifcunistatice  does  not     \*  '  ^' ' 
appear  to  me  to  aflbrd  such  clear  and  oDnvincing  evt-  ^, 

denoe  of  the  intention  of  the  vendor  to  rely,  hot  upon  ^^^^^^  Aksoh . 
the  Becarit^  of  the  estate^  but  solely  upon  the  personal 
credit  of  the  vendee,  as  would  be  necessary  in  order  to 
get  rid  of  the  lien.  It  would  not  be  inconsistent  with 
an  express  pledge ;  and  I  do  not  perceive  why  it  is  at 
variance  with  the  lieti  resulting  from  the  rules  of  a 
court  of  equity* 

It  was  said  in  the  argument,  that  this  was  the  case  of 
an  annuity;  and  Mackreth  y.Symmons{a)  was  cited  on  the 
part  of  the  defendant:  but  the  grounds  of  the  judgment 
in  that  case  do  not  apply  to  the  present.  In  observing 
upon  that  part  of  the  question  which  related  to  the 
annuities,  Lord  Eldon  reasons  upon  the  nature  of  the 
annuities :  they  were  upon  lives.  **  If  the  annuities  (b)" 
.he  said,  **  had  been  paid,  there  must  have  been  a  dif- 
ference in  the  estimation ;  also,  de  anno  in  annumf  thfe 
value  was  decreasing,  not  only  as  the  annuities  were 
wearing  out,  but  also  as  the  number  of  annuitants 
was  decreasing  by  death*     It  is  impo^ible,  it  is' not  * 

natural,''  he  observes,  *'  to  suppose  that  parties,  deal- 
ing for  the  consideration  of  annuities  and  the  purchase 
of  a  reversion,  which  might  not  take  effect  in  posses- 
sion, unUl  all  the  annuitants  were  dead,  relied  on  tbitt 
reversion  as  security  in  addition  to  the  indemnity  by  the 
bond."—  ^«  I  have  felt  from  the  first,"  be  said,  ^<  that 
there  is  upon  the  part  of  the  Plaintiff  that  natural  justice 
and  equity,  which  excite  a  wish  that  I  could  enforce  the  ' 

lien;"  but  as  far  as  related  to  the  annuities,  he  was  of 
opinion,  upon  the  particular  grounds  which  I  have 
stated,  that  he  could  not.     I  may  add,  that,  even  in  the 

case 

(a)  15  F^ft  589.  (Jb)  15  Vet*  550,  3SU 

Kk  2 
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18S7*  case  of  an  annuity  for  lives.  Lord  Camden^  in  Tard^e  ▼• 

*  '    '  ■  ''  Scrughan  (a),  was  of  opinion  in  favour  of  the  lien.    Here^ 

V.  however,  what  is  called  the  annuity  is  in  fact  nothing 

Lord  Ansok.  j^^^.^  ^j^^^^  ^^  interest  of  so  much  of  the  purchase-money 

as  remained  unpaid,  and  which  interest  was  of  course 
to  continue  until  the  principal  should  be  discharged. 

As  in  this  case,  then,  there  was  no  agreement  for  the 
extinguishment  of  the  lien,  and  as,  in  my  judgment, 
there  is  nothing  in  the  transaction  itself  as  evidenced 
by  the  instruments,  leading  to  a  clear  and  manifest 
inference  that  such  was  the  intention  of  the  parties,  I 
think  it  should  be  declared,  that  the  Plaintiffs  have  a 
lien  upon  the  estate  in  question  for  the  residue  of  the 
purchase-money. 

The  only  point  argued  was  the  question  of  the  lien 
as  between  the  vendor  and  vendee^  in  whose  place  Lord 
Anson  stands ;  and  I  wish  to  be  understood,  it  is  upon 
•that  point  only  that  judgment  is  given. 


18S8.  After  the  principal  question  was  disposed  of,  two 
Jan.  ss.  other  points  were  nused  on  behalf  of  the  assignees : 
?^  "J  ^^  first,  that  the  mortgage  was  to  be  preferred  to  the  lien 
tween  copy-  of  the  vendor,  and  that  the  assignees,  having  redeemed 
fi«di  Ids  ^^  mortgage,  had,  to  the  amount  of  the  mortgage- 
to  the  doc-  money,  priority  over  the  lien ;  secondly,  that  the  doc- 
do?*^  Uen  fw "  ^^^  ^^  ^^^  ^^^  extend  to  copyholds,  and,  therefor^ 
his  purchase-  that  the  lien  of  the  vendor  here  was  to  be  confined  to 
^'  that  part  of  the  property  which  was  freehold. 

Mr.  Sugden^  Mr.  Bickerstdkf  and  Mr.  Spence^  for  the 
assignees. 

Mr. 

{a)  StBled  in  BUuMwue  Y.  Oregtim,  \  Bro,  C.  C.  499. 
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Mr.  Preston  and  Mr.  WheaHei/j  contri.  1828. 


WiNTsa 

9. 


The  Lord  Chancellor.  ^^^  Ansow, 

Dec.  S4. 
After  the  principal  question  had  been  decided,  it  was 

contended,  on  behalf  of  the  assignees,  that  the  mortgage 

was  to  be  preferred  to  the  lien,  and  that  the  assignees, 

having  redeemed  the  mortgage,  and  paid  the  money 

due  in  respect  of  it,  were  en  tided,  as  representing  the 

creditors  of  the  bankrupt,  to  stand  in  the  place  of  the 

mortgagee  as  against  the  estate.     It  was  also  said  that  a 

great  part  of  the  property  was  copyhold,  and  that  the 

doctrine  of  lien  did  not  extend  to  copyholds. 

For  this  latter  position  no  authority  was  cited,  and  it 
does  not  appear  to  me  to  rest  on  any  principle.  "When 
the  purchase-money  is  not  paid,  the  vendor  is  con* 
sidered  in  thb  Court  as  having  a  lien  for  his  purchase- 
money  :  what  difference  can  it  make  as  to  the  principle 
on  which  that  doctrine  proceeds,  whether  the  property 
be  copyhold  or  freehold  —  whether  it  pass  by  lease,  and 
release,  or  by  surrender  ?  In  questions  analogous  to  this, 
copyholds  and  freeholds  have  been  considered  in  many 
respects  as  on  the  same  footing.  It  has  been  held,  for 
instance  (a),  that  the  deposit  of  the  copies  of  court  rolls 
is  sufficient  to  give  a  lien  on  the  copyhold  estate.  There 
is  no  substance  in  the  alleged  distinction. 

As  to  the  other  point,  Sharratfy  who  was  the  person 
employed  in  the  original  transaction  between  Wittier 
and  Mousler/i  acted  for  the  mortgagees,  when  the  mort- 
gage was  made.  That  is  constructive  notice  to  the 
principal. 

(a)  Ex  parte  Warner^  19  Ve$,  909.    I  Rose,  906. 

Kk  S 
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jyfyao.  TURNER  v.  TURNER. 

I 

In  a  suit  in-       TAMES   TURNER  was  an  executor   and  trustee 
f!^^*^'        under  the  will  of  his  brother  Samuel  TWtmt,  and 

lorce  a  pecu-  ' 

niary  demand    had  taken  the  principal  share  in  the  management  of  the 

rotilmd  per-    testator's  assets.    He  by  his  will,  after  giving  to  his  wife 

sonal  estate  of  Elizabeth  some  leaseholds  for  years,  and  various  specific 

order  was         personal  chattels,  devised  a  certain  freehold  estate,  with 

made  by  con-    ^y  h|g  ^eal  estates,  to  his  son  John  Beresford  Turner  and 

sent,  refemng        ,     „  •  i    .    • 

all  matters  in    John  Boycott^  and  their  heirs,  upon  trust  to  pay  two  sums 

tJ^mAe*^  of  money  to  his  wife,  and  certain  legacies  and  annuities 

parties  in  the  to  bis  four  daughters  Mary  Guest^  Elizabeth  Hodson^ 

tatiSn^Md'  ^^^g^ret  Challiner,   and  Sarah   fVhitgrove;   "and  — 

the  arbitrators  charged  as  aforesaid,"  continued  the  testator,  '*  and  also 

award,  order-  subject  to  and  charged  with  all  sum  and  sums  of  money, 

ing  the  execu-  that  shall  or  may  remain  due  from  me  at  the  time  of  my 

tors  to  pay  a  ,    , 

certain  sum  to  death  to  any  person  or  persons  claiming  against  me  or 

XTgr  "y  P-ope-,  I.  4.  ^,^  »  .««»  of  „,  !«. 

satisfaction  of  brother  Samuel  Tunier^  (it  being  my  will  and  desire  that 

mand^on  him  ^  claims  and  demands,  if  any  such  should  be,  on  me  as 

and  his  tnta-  such  executor  or  trustee^  shall  be  a  charge  upon  and 

reeling  that  P^^^  ^^^  ^^  ^y  i*^^  estate),"—  he  devised  his  teal  estates 

iTf^  daif  *'  to  John  Beresford  Turner  in  fee,  and  appointed  him, 

who,  under*  with  two  other  persons,  his  executors.    John  Beresford 

SuIJK!  ^[^''^'^  alone  proved  the  wUl. 

terests  in  his       ' 

^uM^%t         '^^^  Plaintiffs  were  persons  entitled  to  legacies  under 

liberty  to  pro-  the  will  of  Samuel  Turner^  and  to  the  residue  of  his  real 

secute  their  ,  -  _-,     -rx  «•     •■  »x 

claims  against  and  personal  estate.     The  Defendants  were  Derrington^ 

the  testator's  ^li^ 

estate  in  like 

manner  as  if  no  order  of  reftrenee  bad  been  made :  the  award  was  held  not  to  be 
final,  and  was  therefore  set  aside. 
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the  rarviving  executor  and  trustee  under  Samugl'l^irfur^a 
will ;  the  executor  of  the  deceased  trustee  and  executor 
James  Turner;  and  all  the  persons  wh(^  under  the  will 
cX  James  TSirner,  took  interests  in,  or  had  charges  on,  his 
real  estate.  The  bill  alleged,  that  James  Turner  was  at 
the  time  of  his  death  indebted  in  upwards  of  70002,  to 
the  estate  of  his  testator  Samuel  Turner,  and  that  he 
and  John  Beresfbrd  Turner  had  employed  part  of  tb« 
assets  in  a  trade  of  their  own.  The  prayer  was, 'that 
the  debt  due  to  Samuel  Tumet^s  estate  might  be  ascer-* 
tained;  that,  \{  James  Turner  or  John  Bere^brd  Turner 
had  employed  any  part  of  the  assets  in  their  business 
they  might  account  for  the  profits,  or  be  charged  with 
interest  at  5  per  cent  on  the  amount;  that,  if  assets  of 
James  Turnery  sufficient  to  answer  the  demand,  were 
not  admitted,  the  accounts  of  his  real  and  personal 
estate  might  be  taken,  and  that  what  should  be  found 
due  to  the  Plaintiffs  might  be  paid  out  of  the  per*' 
sonal  estate  of  James  Turner^  or  by  the  sale  or  mort-^ 
gage  of  his  real  estate ;  and  if  his  real  estates  were 
primarily  liable,  that  such  sale  or  Hiortgage  might  be 
made^  before  the  accounts' of  his  personal  estate  were 
taken. 


\im* 


Such  of  the  Defendants,  as  were  ammitaiits  or  legatees 
^  James  Turner^  claimed  by  their  uswers  to  have  their 
annuities  secured  and  their  legacies  paid.  It  was  sn|^ 
gested  by  some  of  them,  that  a  considerable  part  of  the 
balance,  which  was  claimed  on  behalf  of  Samuel  Tumet^a 
estate  against  the  estate  of  James  Turner^  arose  from  an 
advance  which  was  made  out  of  the  estate  of  Samudy 
with  the  concurrence  of  the  i>ther  executors  and  trustees 
under  SamueVn  will,  to  a  person  who  had  since  becooie 
bankrupt 


A  receiver  of  James  Tumer*8  real  estates  had  been 
appointed. 

K  k  4  After- 
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1827«  Afterwards,  by  a  consent-order  made  in  the  caiisei 

dated  the  23d  of  May  1822,  all  matters  in  diflference 
between  the  parties  in  the  cause  were  referred  to  the 
determination  of  two  arbitrators;  and  it  was  thereby 
ordered,  that  the  costs  of  the  Defendant,  William 
Bcffcoitf  as  between  solicitor  and  client,  should  be  paid 
by  the  Plaintifis ;  and  the  question  by  whom  such  costs 
should  ultimately  be  borne,  and  all  other  the  costs  of 
the  suit  then  already  incurred,  and  of  the  reference 
and  proceedings  under  the  same,  and  of  the  award,  and 
of  any  subsequent  proceeding  in  the  suit,  should  be  in 
the  discretion  of  the  arbitrators. 

The  arbitrators  made  their  award,  dated  the  18th  of 
January  182S:  by  which,  after  reciting  that,  having 
weighed  the  matters  in  the  suit,  it  appeared  to  them  that 
the  sum  of  6000/.  would  be  a  full  and  fair  satisfaction 
for  all  the  demands  of  all  the  complainants  upon  the  De* 
fendant  John  Beresford  Turner  and  his  late  father  James 
Ttim^, 'they  awarded  and  ordered,  that  John  Beresford 
Turner  should .  pay  the  sum  of  6000/.  to  the  com- 
plainants ;  that  he  should  also  reimburse  unto  the  com- 
plainant William  Turner  the  costs,  which  fae^  William^ 
Turner^  had  paid  to  the  Defendant  William  Boycott^  and 
that  he  should  pay  the  costs  in  the  cause  of  all  the 
Defendants,  as  between  solicitor  and  client,  and  that  the 
complainants  should  pay  their  own  costs  in  the  cause ;  and 
that  the  costs  of  the  reference  and  award  should  be  paid, 
one  moiety  by  the  complainant,  and  the  other  moiety  by 
Jl  B.  Turner.  They  further  ordered,  that,  on  payment 
by  (7.  B.  Turner  of  the  sum  of  6000/!.  and  the  costs,  the 
complainants  should,  at  his  request  and  costs,  execute 
and  deliver  unto  him  J.  B.  Turner  a  general  release. 
The  concluding  clause  of  the  award  was  in  the  follow- 
ing words :  ^^  And  we  the  arbitrators  do  farther  order 
and  award,  as  and  touching  the  claims  of  the  said  De- 
fendants Elizabeth  Turner^  W.  Henry  Guest  and  Mary 

his 
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bis  wife,  George  Hodgson  and  Elizabeih  his  wife»  John  1827. 
ChaUiner  find  Margaret  his  wife^  and  John  Turner 
WhUgrave  and  Sarah  his  wifei  against  the  estate  of  the 
said  James  Turner^  that  they  the  lastpnamed  De- 
fendants be  at  fiill  liberty  to^prosecute  the  same  either  at 
law  or  in  equity,  in  like  manner  as  if  the  said  order  of 
reference  had  never  been  made." 

The  Plaintifis  moved  ^tJohnBeresford  Turner  might 
pay  to  them  the  sum  which  he  was  ordered  by  the 
award  to  pay;  and  the  Defendants,  who  were  in- 
terested under  the  will  of  James  Turner^  made  a  cross- 
motion  to  have  the  award  set  aside. 

The  award  was  impeached  on  the  ground,  that  it  was 
not  final,  because  it  did  not  determine  the  rights  of  the  i 
Co-defendants  as  between  each  other;  and  the  question 
was,  whether  the  award  was  valid. 

Mr.  Shadwell  and  Mr.  Knight^  for  the  Plaintiffs. 

The  only  object  of  this  suit  was,  to  have  the  amount 
of  the  claims  of  the  Plaintiffs  ascertained,  and  to  obtain 
payment;  and  when  that  purpose  was  effected,  the  suit 
would  have  been  at  an  end.  There  were  not  and  there 
could  not  be  any  questions  between  the  Cordefendants, 
which  could  be  adjusted  in  this  cause. 

Mr.  Home  and  Mr.  J.  Bussettj  for  the  Defendants. 

It  may  be  true  that  6000/.  is  due  from  the  estate  of 
James  Turner  to  the  estate  of  Samuel  Turner  $  but,  ac- 
cording to  the  case  suggested  by  one  of  the  answers,  the 
Co-defendant'Z>^rtng/on  would  be  jointly  liable  for  the 
greater  part  of  the  sum ;  and  the  question  —  whether 
James  Turner  alone  was  answerable^  or  whether  he  and 
DerringtoH  conjointly  were  answerable  for  the  whole  of 

the 
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1827.  the  claim  insisted  on  by  tbe  bi)t — is  a  question  mate- 
rially affecting  the  rights  of  those  Defendants  who  took 
benefits  under  James  Tumer^s  will.  Another  question 
suggested  by  the  pleadiogSi  and  arising  on  the  will  of 
James  Turner^  is,  whether  hi9  real  or  personal  estate  is 
the  primary  fund  for  the  satisfaction  of  the  demakid  of 
the  Plaintiffi  ?  The  award  has  not  only  omitted  to  dis- 
pose of  the  questions  which  previously  existed  between 
the  parties,  but  will  create  new  questions.  Is  John  £e- 
res/brd  TXtmer  to  be  presumed  to  have  received  personal 
assets  of  his  testator  sufficient  to  satisfy  the  award,  and 
is  the  real  estate  of  James  Tamer  to  be  exonerated  ? 
Or  is  he  to  provide  funds  for  tbe  payment  of  the  6000/. 
by  the  sale  of  the  real  estates,  on  which  the  annuities 
of  the  Defendants  are  charged?  Or,  if  he  pays  the 
^  money,  is  he  to  be  at  liberty  to  indemnify  himself  out  of 
part  of  that  real  estate?  Can  it  even  be  conjectured 
whether  any,  and  if  any,  what  part  of  the  sum  awarded 
has  been  allowed  in  respect  of  assets  of  Samuel  Turner^ 
employed,  as  is  alleged  in  the  bill,  by  John  Beresford 
Turner  in  his  own  trade,  and  which,  therefore^  ought  to 
be  borne  by  J.  B.  Ttamer  personally,  and  not  by  the 
estate  of  his  fiaither  ? 


Mr.  ShadweUf  in  reply. 

This  is  in  substance  a  creditor's  suit;  and  the  annuit- 
ants and  legatees  under  the  will  of  James  Turner  sure  par- 
ties only  in  consequence  of  their  annuities  and  kgadte 
being  charged  on  his  real  estate.  Whatever  may  be 
su^ested  by  the  answers  of  Co-defendants,  tbe  Plaintiff 
has  a  right  to  confine  himself  as  he  has  done  here, 
simply  to  the  satis&ction  of  hb  own  demand;  and  if  the 
legatees  have  questions  to  agitate  between  themselves, 
it  is  for  them  to  file  a  bill  of  theur  own.  But  the  award, 
in  fact,  does  not  afiect  the  real  estate.    It  ascertains  the 

amount 
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amount  due  from  the  executor  oi  James  Turner  to  the  \W7. 
estate  oS Samuel  Turner;  and  it  directs  John  Beresford 
Ttirn^  to  pay  a  specified  sum  in  satisfaction  of  that  debt. 
John  JB«  Turner  is  the  executor ;  and  it  must,  there- 
fore, be  presumed,  that  the  payments  are  to  be  made 
9Ut  of  the  personal  assets,  and  that  he  has  or  ought  to 
have  assets  in  his  hands  suflScient  for  that  purpose. 
The  direction  that  the  legatees  and  annuitants  shall 
be  at  liberty  to  prosecute  their  claims  against  the 
estate  of  James  Turner^  in  like  manner  as  if  no  order 
of  reference  had  been  made,  is  altogether  nugatory. 
They  had  that  right  independently  of  the  award ;  and 
DO  valid  award  could  have  been  made,  which  would 
have  deprived  them  of  it 

The  Lord  Chancellor. 

Considering  the  object  of  the  suit,  I  am  satisfied  the 
intention  of  the  order  of  reference  was,  hqH  merely  that 
the  matters  in  difierence  between  the  Plaintifis  on  the 
one  side  and  the  Defendants  on  the  other  should  be 
determined  by  the  arbitrators,  but  that  the  rights  of 
all  the  parties  to  the  suit  should  be  a^usted. 

The  award  is  not  final,  because  it  does  not  decide 
on  the  various  clidms  which  exist  between  the  Co- 
defendants. 


The  motion  of  the  PlaintifiPs  was  dismissed :  and  tha 
order  was  made,  on  the  motion  of  the  Defendants,  that 
the  award  should  be  set  aside. 


CASES  IN  chancery; 


Afigufii,^.         ATTORNEY-GENERAL  v.  MATTHEW. 

^^•"ee'^ng  npHE  vicar,  churchwardens,  and  overseers  of  the 
point  a  fluo-  poo''  of  the  parish  of  Bast  Greenwich  had  the 

cttsor  to  an  nomination  of  the  master  of  a  charity  school ;  and,  a 
office  10  a  .  .  1    1 J         1 

charity,  after  a  vacancy  having  occurred,  a  meeting  was  held  to  elect 

^n  ^ct^   a  successor  to  the  office,  at  which  the  vicar,  the  two 

andamioute    churchwardens,   and   the   four  overseers   of  the   poor 

has  been  en-     Attended.     A  Mr.  Taamshend  having  been  proposed  as 

temlby  the  a  candidate,  three  votes  were  fliven  for  him,  and  three 
clerky  It  u  .       *  •  r»^«       .  j-  i 

competent  for  votes  agamst  him.     The  vicar,  according  to  the  custom 

^th°3^"to  ^^  ^^^  election,  had  the  casting  vote,  and  he  gave  it  in 
before  the     *  &vour  of  Townskend;  and  a  minute  of  the  election  was 

ShS^Ji*"  entered  by  the  clerk  in  the  minute  book, 
verse  thdr 

the^i^te  of  Immediately  afterwards,  and  before  the  electors  had 
election,  and  separated,  it  was  stated  that  Taomshendj  being  collector 
election  to  a     of  the  king's  taxes  for  the  parish,  could  not  devote  his 

subsequent       ^jme  exclusively  to  the  school,  and  was  therefore  not 

day,  provided  *' 

in  8o  doing       a  fit  person   to   be  appointed.     It  was  answered,  on 

SS^  and  idth  '^^^^'^^'wA^id's  behalf,  that  he  would  immediately  resign  the 
a  view  to  the  situation  of  collector.  However,  the  vote  appointing 
charity.^     e   jlmvis^md  was  reversed,  and  the  minute  of  his  election 

rescinded,  by  a  majority  df  five  to  two;  and  the  elec- 
tion was  postponed  to  a  future  day.  One  of  the  electon 
refused  to  take  any  share  in  this  subsequent  proceeding; 
and  another  of  them  protested  against  the  votes  annul- 
ling the  election  of  Townshend. 

On  a  subsequent  day,  a  Mr.  DamseU  was  appointed 
master. 

An  information  was  then  filed,  at  the  relation  of 
Tcwnshendf  praying  a  declaration   that  he  was  duly 

elected 
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'elected  master  of  the  school ;  and  a  motion  was  made, 
to  restrain  '  the  trustees  from  paying  the  salary  to 
Dtmsell. 

The  affidavits  in  support  of  the  motion  alleged,  that 
the  objection  to  TamnshemPs  fitness,  arising  from  his 
filling  the  situation  of  collector  of  taxes,  was  mentioned 
and  discussed,  before  the  vote  electing  him  was  passed ; 
and  that,  as  soon  as  it  was  mentioned,  it  was  stated  that 
he  would  resign  the  coUectorship.  On  the  other  side, 
it  was  positively  sworn,  that  this  objection  was  not 
mentioned  or  discussed,  till  afler  the  first  vote ;  and  the 
vicar  and  the  other  electors,  who  had  originally  voted 
for  Townshendy  but  afterwards  concurred  in  rescinding 
his  election,  swore,  that  their  only  inducement  to  act 
as  they  had  done  was  regard  to  the  wel&re  of  the 
charity. 

Mr.  Base  and  Mr.  Walker j  for  the  motion. 

Mr.  Home  and  Mr.  Sn^den^  corUrd. 

The  aigument  in  support  of  the  motion  was,  that,  the 
election  having  once  been  made,   the   electors  were 
Jimcti  officio^  and  could  not  reverse  their  vote  or  pro- 
ceed to  a  new  choice. 
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Attoanbt* 
Gbnbbax, 

«• 
Matthbw. 


On  die  otiier  side  it  was  insisted,  that  the  election 

could  not  be  r^;arded  as  complete,  while  the  meeting 

continued ;  and  that  it  was  competent  to  the  electors  to 

reconsider  their  first  vote,  provided  diat  they  acted  bond 

Jtde, 

The  Lord  Chanceixob  was  of  opinion,  that  it  was 
competent  to  tiie  majority  of  the  eleolors,  while  the 
meeting  continued,  to  rescind  their  former  resolution ; 

and, 
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1827*  '^f  the  eledton  in  this  case  haTUig  prooeodcd  boki 

\     '  jfife,  and  with  a  view  to  the  wdiare  of  the  charity,  Ub 

GsKBAAL  Lordship  refused  the  motion. 


Jh^7.  THOMAS  ti.  MONTGOMERY. 

Whenaleeacy  JJTILLIAMj  late  Duke  of  Qiieensbury,  died  on  the 
Ihe^drfp!'    ^'^   2Sd  of  2)ec««4er  1810,  having  by  his  wiU  be. 

Dointed  by  queathed  legacies  to  the  amount  of  605,5002.,  which  he 
the  testator,      J,  ®  .        *      .. 

legacy-duty  is  directjed  should  be  paid  within  three  montha  after  bis 

payable,  not     j^^^s^, 
merely  on  the  ^^^ 
capital  fom 

bat  on  the '  Shortly  after  the  Duke's  death,  a  snit  was  instituted 

aggregate  oh  behalf  of  the  legatees ;  and  a  larse  fund  was  broudit 
amount  of        .  •         .  ..  t  i.         , 

capital  and       'oto  court :  but,  m  consequence  of  the  complicated  state 

intCTest, which  j^  which  the  testator  had  left  his  property,  and  of  the 
received  by  magnitude  of  the  claims  against  the  assets,  which  Were 
the  legatee,      insisted  upon  or  threatened,  several  years  elapsed  before 

any  payment  could  be  made  to  the  legatees ;  and,  in  the 
mean  time,  the  fund,  standing  to  the  credit  of  the  cause, 
was  accumulating*  At  length  in  1818,  unddr  an  order^ 
dated  the  14th  o{  August  1817,  a  portion  of  the  fund  ia 
court,  which  produced  489,701/.  5s.  ll^f.,  was  sold,  and 
the  proceeds  ^^ere  apportioned  among  the  legatees.  The 
sum,  at  that  time  due  to  the  legatees  for  principal  and 
interest,  amounted  to  about  759,000/*  In  1824*,  another 
portion <^stock  was  sold,  which  produced  404,599/.  Ss.  9d.; 
and  that  further  sum  was  paid  to  the  different  legated 
rateably. 

On  both  theae  occasion^  l^acy  duty  was  paid  on  the 
whole  of  the  sum  actually  applied  towards  discharge  of 
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tbe  legacies;  but  under  protest  that  such  portion^  as        1827. 
consisted  of  into«8t,  was  not  liable  to  duty,  and  with  a       xaoiiAB  ' 
reservation  of  tbe  right  of  the  legatees  to  daim  repay-  v. 

ment,  upon  the  final  settlement  of  the  duties  payable  on  ******^*"*** 
the  bequests. 

By  the  Master's  report,  dated  the  38d  of  June  1827, 
it  appeared  that  there  then  remained  due  for  principal 
and  interest  on  the  legacies  d47f8282.  165.  S^. ;  and 
there  was  a  sum  of  about  SS8,8502.  8  per  cent,  con- 
solidated Bank  annuities,  which,  under  an  order  of  the 
14>th  of  June  18279  ^as  to  be  apportioned  among  tbe 
l^pitees.  As  the  principal  of  the  legacies  given  by  the 
testator  amounted  to  605,500/.,  and  as  duty  had  been 
paid  on  the  two  sums  previously  mentioned,  making 
together  594,801/.  4^.  8^,  the  legatees  contended,  that  the 
only  duty,  which  remained  to  be  paid,  was  on  the  sum  of 
11,198/.  15«.  4d.,  whieh  was  the  difference  between  tbe 
principal  of  the  legacies  and  the  sum  on  which  duty  had 
been  already  paid :  and  they  insisted  that  the  duty  ought 
not  to  be  levied  on  this  sum  of  11,198/.,  except  in  the 
event  of  the  principal  and  interest  doe  to  them  being 
paid  in  fuIL  They  therefore  presented  a  petition,  prayw 
ing  that  the  Accountant-General  might  be  ordered  to 
pay  to  them  the  whole  proceeds  of  the  stock  which  had 
been  ordered  to  be  apportioned  among  them. 

The  question  on  the  petition  was.  Whether  the  duty 
was  chargeable  on  the  whole  sum  which  was  actually 
paid  to  the  legatees  on  account  of  their  respective 
legacies,  either  for  interest  or  for  principal ;  or  whether 
it  was  chargeable  only  on  so  much  of  the  sum  paid  to 
them  as  represented  the  capital  of  their  legacies,  and 
not  on  the  sum  paid  in  respect  of  the  interest  which 
had  accrued  due  on  that  capital  ? 

Mr. 
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1827..  Mr.Healdy  Mr.  Horne^  Mr.Shadwett,  Mr.Tredaoef 

^  '    '  Mr.  Bosej  and  Mr.  RoupeU^  for  different  parties  in- 

«.  terested  in  opposing  the    cliums  of  the  legacy-duty 

The  duties,  chargeable  on  the  legades  given  by  this  will, 
are  imposed  by  the  4*8  6.S.  c.  149.,  which  enacted,  **  that 
for  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  vtdue  of  20/.  or  upwards, 
given  by  any  will  of  any  person  who  shall  have  died 
after  the  5th  of  April  1803,  either  out  of  the  personal 
or  moveable  estate,  or  out  of  or  charged  upon  his  real 
estate,  &c.,  and  which  shall  be  paid,  delivered,  retained, 
satisfied,  or  discharged,  afl;er  the  lOtb  day  of  Octcber 
1808,  there  shall  be  paid  a  duty  after  a  certain  rate  on 
the  amount  or  value  thereof."  These  words  must  be 
read  reddendo  singula  singulis^  that  is,  by  referring 
the  term  value  to  specific  legacies  or  general  residue^ 
which  must  be  defined  by  value  rather  than  by  amount, 
and  by  referring  the  term  amount  to  pecuniary  bequests. 
The  crown  can  daim  only  what  the  statute  has  granted: 
what  the  statute  has  granted  is  a  duty  of  so  much  per 
cent,  on  the  amount  of  the  legacy  given  by  the  vrill ;  and 
the  amount  of  the  legacy  is  the  identical  sum,  consisting 
of  a  certain  number  of  pounds  sterling,  which  the  testator 
has  directed  to  be  paid  — ^  not  that  sum,  with  the  addition 
of  such  interest  as  the  law  of  this  Court  gives  the  legatee, 
when  the  legacy  is  not  paid  at  the  time  contemplated 
by  the  will.  The  duty  became  a  debt  due  to  the 
crown  at  the  end  of  three  months  from  the  testator^s 
death,  subject  to  the  contingency  of  diminudon,  if  the 
assets  should  prove  insufficient;  it  was  not,  however,  a 
debt,  which  in  itself  carried  interest;  and  there  is  no 
statutory  provision  which  gives  interest  upon  it:  yet 
the  claim  now  set  up  by  the  crown  is  in  fiwjt  not  for 
duty  on  the  interest  of  the  legacy,  but  for  interest  on 
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the  l^cy  duty.  If  the  assets  of  a  testator  happen  to  1827* 
stand  in  such  circumstances,  that  a  long  interval  elapses  -,  ' 
before  the  duty  can  be  paid,  this  is  an  inconvenience  to  _  o. 
which  the  crown  must  submit;  and  it  cannot  complain 
of  being  placed  in  the  same  situation  with  his  simple 
contract  creditors.  If  any  improper  delay  occurs  in 
satisfying  the  claim  of  the  revenue,  the  remedy  is 
easy;  but  it  does  not  consist  in  allowing  government 
4  per  cent  interest  on  the  amount  of  the  duty  im- 
properly withheld*  The  interest  on  a  legacy  is  a  thing 
totally  distinct  from  the  legacy :  .it  is  not  given  by  the 
will,  but  by  the  application  of  a  rule  of  equity  to  sub- 
sequent circumstances.  So  remote  is  it  from  the  truth 
to  say  that  this  testator  gave  to  his  legatees  the  ac- 
cumulations of  interest  to  which  they  have  become  en- 
titled, that  interest  never  would  have  been  due,  if  the 
directions  of  tlie  will  had  been  complied  with ;  and  the 
interest  is  satisfied,  not  out  of  his  personal  estate,  but 
out  of  accumulations  of  dividends  which  never  belonged 
to  him,  and  did  not  accrue  till  after  his  death. 

The  Solicitor^General  (Sir  i^.  C.  Tindal\  Mr.  Bicker-^ 
slethy  and  Mr.  Boteler,  for  the  commissioners  of  stamps. 

The  doctrine  contended  for  by  the  petitioners  gives 
executors  and  legatees  the  strongest  interest  to  delay 
the  payment  of  the  duty;  for  the  greater  the  delay,  the 
greater  is  the  benefit  which  the  legatee  derives  beyond 
that  to  which  he  is  justly  entitled.  If^  for  instance,  a 
testator  bequeaths  1000/.  to  be  paid  to  a  friend  at  the  end 
of  a  year,  the  legatee  ought,  at  that  time,  to  receive  900/., 
and  \QOL  ought  to  be  paid  to  the  revenue.  If  the  ad- 
ministration o^  iKo  flsisets  be  delayed  for  five  years,  the 
sum  payable  in  respect  of  the  bequest  will  be  12002.; 
and  this  sum  ought  to  be  apportioned  between  the 
legatee  and  the  government,  in  the  same  ratio  in  which 
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1SS7.        the  1000/.  would  have  been  apportioned :  that  isi  the 
legatee  ought  to  receite  lOhOl.^  being  the  amount  ofMOl. 
with  tlie  proportion  of  interest  produced  by  it ;  and  the 
MaNTAansay.  j^j^^^jng  i  g^/^  ^3^^  up  of  the  1 00/.  duty  on  the  capital 

of  the  legacy^  and  the  fire  years'  accumulated  interest  on 
that  sum,  must  belong  to  the  revenue.  Buty  if  the  duty 
playable  out  of  the  1200/.  be  only  100/.,  the  legatee  will 
have  gained  20/.  by  the  delay ;  he  will,  in  fact,  have  r^ 
ceived  that  increment  of  interest,  which  has  arisen  from 
the  portion  of  the  legacy  which  the  law  has  declared  to 
belong  to  the  state  and  not  to  him,  as  well  as  the  interest 
which  is  produced  by  the  portion  of  the  legacy  which 
bekmgs  to  him  beneficially. 

The  duties  imposed  by  the  48  G.  S.  c.  149.9  ^^^^^re 
subject  to  the  rq^lations  contained  in  the  S6  6. 8. 
c  52.  The  seventh  section  of  that  act  declares,  ^  That 
any  gift  by  any  will  of  any  person,  which  shall  by  ▼iftue 
of  such  will  have  effect  or  be  satisfied  out  of  the  personal 
estate  of  such  person,  or  out  of  any  personal  estate 
which  such  person  shall  have  power  to  dispose  o^  as 
he  or  she  shall  think  fit,  shall  be  deemed  and  taken  to 
be  a  legacy  within  the  intent  and  meaning  of  this  act, 
whether  the  same  shall  be  given  by  way  of  annuity  or 
in  any  other  form."  What  then  has  been  given  by  the 
will  of  the  Duke  of  Qfteenslnuy  ?  Certain  sums  of  money 
to  be  paid  on  a  given  day,  and  which,  by  the  law  o£ttie 
land,  if  not  paid  on  that  day,  will  thenceforward  bear 
interest  at  4  per  cent.  Suppose  the  duke  had  directed 
that  the  legacies  should  be  paid,  not  three  months  after 
his  death,  but  at  the  very  time,  and  in  the  very  pro* 
portion  in  which  the  payments  have  been  actually  made, 
and  that  interest  at  4  per  cent,  should  accumulate  on 
them  tin  the  time  of  payment  arrived ;  it  could  not  have 
been  contended  that  the  whole  sum  actually  paid,  in^ 
duding  the  accumulations  of  interest,  would  not  have 
been  liable  to  duty ;  and  it  can  make  no  difference  in 
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the  qaeBtion,  whether  the  Icgalee  becomeB  entitled  to  the       1887. 
aocumalations  of  intere0t»  in  consequence  of  the  testitoi^s      Tuomab* 
having  poetpooed  the  payment^  but  directed  interest  to  ^^      •• 
aceinnnkte  on  the  beqaest^  or  in  consequence  of  the 
application  of  the  rule  of  the  Court  to  Uie  accidental 
poeQ>onenicnt  of  the  payment  of  the  legacy  beyond  the 
tame  of  payment  prescribed  by  the  will.    In  the  latter 
caee^  as  wdl  as  in  the  former,  the  gift  in  the  will  is  the 
sole  title  of  the  legatee  to  the  interest ;  .and  the  interest 
ecmstitates  part  of  the  amount  or  value  of  the  bequest. 
The  accufluilations  of  interest  on  the  assets  left  by  the 
testator  are  for  many  purposes,  and  for  this  purpose^ 
among  the  rest,  personal  estate  of  the  testator ;  <Nr,  at 
least,  they  are  personal  estate^  which  he  had  power  to 
dispose  of  as  he  should  think  fit. 

The  twenty-eeventh  section  of  the  S6  G.  S.  c.  52.  pro- 
vides, *'  That  no  person,  taking  upon  him  the  burthen 
of  the  execution  of  a  will,  shall  pay,  &c*  any  legacy, 
or  any  part  thereof"  &c.,  without  taking  a  receipt  in 
writing,  expressing^  among  other  particulars,  **  the 
amount  or  value  of  the  legacy  for  which  the  receipt 
shall  be  given,  and  also  the  amount  and  rate  of  the 
duQr  payable  and  allowed  thereon."  Can  it  be  de- 
nied, that  the  reodpt,  which  the  executor  is  entitled  to 
require  from  the  Ic^tee,  is  a  receipt  for  the  interest  as 
well  as  the  principal  of  the  legacy  ?  and  if  that  be  so,  it 
follows  that  the  interest  is  part  of  the  amount  or  value 
of  the  l^cy,  and  that  the  duty  attaches  to  it 

The  eleventh,  fourteenth,  twenty-third,  and  twenty- 
fifth  sections  of  the  same  act,  contain  expressions  and 
directions,  which  are  more  or  less  favourable  to  the  con- 
struction contended  for  by  the  crown,  and  tend  to  show 
that  the  actual  benefit  recdved  by  the  legatee  was  what 
the  legislature  kept  principally  in  view. 
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1827.  In  fact)  the  point  has  been  decided  by  the  Court,  to 

-,  ^  which  the  cognizance  of  such  questions  most  properly  be- 

V,  longs.     In  the  Attotmaf-General  v.  Lord  George  Caven- 

dish{a)f  the  Court  of  Exchequer  held,  that  legacy  du^  was 
payable,  not  merely  on  the  r^idue  of  a  testator's  effects,  as 
it  stood  at  the  time  of  his  death,  but  on  the  aggregate 
amount  of  the  residue  and  of  the  interest  accrued  upon 
it  after  the  testator's  death  up  to  the  time  when  the 
executor  and  residuary  legatee  delivered  into  the  stamp 
office  a  note  of  the  amount  of  the  residue.  In  this 
respect,  there  can  be  no  distinction  between  residue  and 
a  pecuniary  legacy.  The  duty  is  imposed  on  both  by 
the  same  clause  and  in  the  same  terms. 

Mr.  Homej  in  reply. 

The  distinction  between  a  pecuniary  legacy  and  a 
gift  of  residue  is  so  great,  that  the  case  of  the  Attomeif 
General  v.  Lord   Cavendish   cannot  be  considered  as 
applicable  to  the  present  question.     The  argument  for 
the  crown  assumes  that  the  duty  on  the  legacy  is  a 
specific  portion  of  the  legacy,  and  that  the  demand  in 
respect  of  it  is  a  demand  upon  the  fund.     That  is  a 
mistake ;  the  demand  is  against  the  executor,  or  if  be 
has  paid  the  legacy,  against  him  and  the  legatee^,  and 
the  sixth  section  of  the,  36  G.  3.  c.  52.  provides,  that 
the  duty,  if  not  paid,   shall  be  a  debt  owing  to  his 
majesty,  either  by  the  executor  alone,  or  by  both  the 
executor  and  the  legatee.     The  crown  must  stand  upon 
a  strictly  legal  right ;  and  there  are  no  words  in  any  of 
the  acts,  which  either  give  it  a  share  of  the  accumu- 
lations which  may  be  produced  by  the  testator's  assets, 
before  they  are  applied  in  payment  of  legacies,  or  in- 
terest upon  the  amount  of  duty,  which  became  payable 

to  the  revenue  at  the  same  time  when  the  legacy  be- 
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came  payable  to  the  legatee.    In  shorty  the  argument       J  827* 
for  the  crown  is  simply  this^  "  The  law  of  the  Court     ^^  -   -* 
allows  legatees  interest  at  4  per  cent,  on  the  amount  of  .v. 

their  legacies;  therefore,  we  ought  to  have  interest  at  MowToojaw, 
the  same  rate  on  a  debt  due  to  us  from  the  executor, 
in  respect  of  the  assets.*'  If  such  an  argument  could 
prevail,  what  becomes  of  the  multitude  of  cases,  in 
which  simple  contract  creditors,  at  the  end  of  many 
years,  during .  which  the  payment  of  their  debts  had 
been  delayed,  while  the  assets  were  under  adminis- 
tration in  this  Court,  have  asked  for  interest  in  vain, 
and  have  been  obliged  to  remain  satisfied  with  payment 
of  the  principal  ? 

The  Lord  Chancellor. 

The  Court  took  possession  of  the  assets  for  the 
purposes  of  administration.  The  legacies  were  payable 
three  months  after  the  testator's  death ;  and  if  the  Court 
had  been  in  a  situation  to  have  appropriated  the  funds 
then,  it  would  have  appropriated  one  part  to  the  legatees, 
and  another  part  to  the  payment  of  the  legacy  duty : 
for  the  twenty-fifth  section  of  the  96  G.  S.  c.  52.  orders, 
^*  That,  if  any  suit  shall  be  instituted  concerning  the 
administration  of  the  personal  estate  of  any  person,  in 
which  any  direction  shall  be  given  touching  the  pay- 
ment of  any  l^acies  or  legacy,  or  the  residue  of  his  or 
her  personal  estate,  the  Court,  in  which  such  suit  shall 
be  instituted,  shall,  in  giving  directions  concerning  the 
same,  provide  for  the  due  payment  of  the  duties  hereby 
imposed."  It  happened  that,  in  consequence  of  certain 
claims  at  that  time  existing  against  the  assets  of  the 
Duke  of  Queensbury^  the  Court  could,  not  say  whether 
ultimately  there  would  be  funds  which  the  legatees 
would  be  entitled  to  receive ;  and  it  therefore  could  not 
interfere  in  the  way  I  have  alluded  to.  These  claims 
have  since  been  disposed  of;  and  it  is  the  duty  of  the 
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1S27.        Court  to  put  a)I  parties  as  nearly  as  possible  in  the  same 
^^  '  sitfiatioD,  as  if  the  legacies  had  been  paid  three  months 

after  the  testator's  death. 

A  certain  sum  has  been  appropriated  to  the  satis* 
fiicdon  of  the  legatees,  and  the  payment  of  the  duty; 
for  a  sum  appropriated  for  the  legacies,  must  be  coa«> 
sidered  as  appropriated  in  part  for  the  payment  of  the 
duty  which  attaches  upon  the  legacies.  It  must  be 
considered  as  so  appropriated,  from  the  time  when  the 
legacies  were  payable;  at  that  time,  a  certain  pro* 
portion  of  the  appropriated  sum  would  have  belonged 
to  the  legatees,  and  a  certain  proportion  of  it  would 
hate  belonged  to  the  crown ;  and  it  appears  to  me  to  be 
the  justice  of  the  case,  and  not  contrary  to  the  acts  of 
parliament,  but  rather  consonant  to  their  whole  acope 
and  spirit,  that  the  legatees  should  have  that  part  of  the 
fund  which  they  would  have  had,  if  the  appropriation 
had  been  made  at  the  time  fixed  by  the  will,  and  that 
the  crown  should  have  the  full  benefit  of  that  part  of 
the  fund,  which  it  would  have  been  incumbent  on  the 
Court,  at  the  same  time«  to  have  set  apart  for  the  dis- 
charge of  the  duty. 
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SPODE  V.  SMITH.  Augusii. 

Y'HOMAS  JOHNES  oi  Hafod,  by  his  will,  dated  the  i^ «»  cxecu- 

16th  of  Februaty  1815,  bequenthed  to  his  wife  Jane  bondjide^  and 

Jahnes  a  leasehold  messuage  and  premises  called  Lang*  "."**?"  *^°?" 

ston^  with  all  the  household  goods  and  furniture,  plate»  the  atwu  are 

linen,  pictures,  china  ware,  books,  and  all  other  goods,  Sent  for  riie 

chattels,  and  effects  which  should  be  in  or  about  it  at  payment  of 

the  time  of  his  death,  and  also  all  other  his  household  debts,  permiu 

goods  and  furniture,  plate^  linen,  china^  books,  prints,  »pecific  lega- 

.  .  .  tees  to  retail^ 

pictures,  household  utensils,  wine9,  spirits,  liquors,  and  or  possess 
other  household  stores,  and  all  his  live  and  dead  stock  i  Jhc'ar^dtt^^ 

and  he  appointed  his  wife  and  Hugh  Smith  his  eiiecutriy  bequeathed  to 

-«^  ^^ A them,  he  will 

and  executor.  be  uiwerable 

for  the  value 

The  testator  died  early  in  the  following  year;  and,  on  tides,  within* 
the  29th  of  July  1816,  the  will  wfts  proved  by  Hugh  terestat4f 

_^_^  per  vdiwtj  u 

Smith  alone.    The  widow,  not  having  acted  in  the  ^xe»  there  should 
cution  of  the  trusts,  renounced  probate  in  May  1817.       ^defidwfcy* 

of  assets,  al- 
The  bill  was  filed  by  creditors  of  the  testator  for  the  ^^^ 
administration  of  the  assets.    After  a  decree  on  further  should  be 
directions,  the  conduct  of  the  suit  had  been  taken  from  by  subse- 
the  Plaintiffs,  on  the  ground  that  the  same  scdicitor  acted  ^^  X^^Vak 
for  them  and  for  the  Defendants,  and  had  been  given  to  no  reason  to 
other  creditors ;  and,  on  tb^  petition  of  these  otlier  ere-  |||^^^  jQouft 
ditors,  the  Vice-Chancellor,  on  the  20th  of  March  1826,  will  direct  on 
made  an  order,  directing  that  it  should  be  referred  to  taken  of  the 

the  Master  to  take  an  account  of  the  personal  estate  of  ^^"^  of  the 
oroDertv  so 

Thomas  Johnes  specifically  bequeathed ;  and  the  Master  possessed  by 

^«c  the  legatees, 
and  interest 
IP  be  computed,  iuile9»  it  ii  certsin  that  the  apiets  will  ultimately  be  snflBdent  to  pa^ 
all  the  creditors. 
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1827*       was  to  inquire  and  state  what  was  become  thereof  and 

8tode        whether  any  and  what  part  of  such  personal  estate  was 

V.  possessed  or  retained  by  the  specific  legatees  with  the 

Smith  «« 

assent  of  Hugh  Smithy  and  under  what  circumstances; 
and  after  the  Master  should  have  made  his  report^  sudi 
further  order  was  to  be  made  as  should  be  just 

By  his  report,  the  Master  found  from  the  examination 
of  Hugh  Smithy  that,  immediately  upon  the  death  of  the 
testator,  his  widow  Jane  Jchnes,  who  was  then  residing 
in  the  house  at  Langsiorif  took  possession,  as  specific 
legatee,  of  the  household  goods  and  other  effects  in  and 
about  it ;  that  she  afterwards  sold  the  leasehold  and  those 
effects  for  an  annuity  during  her  life,  and  for  the  sum  of 
4000/. :  that  soon  afterwards,  possession  of  the  personal 
estate  and  efiects,  which  were  at  Hajbd  House^  or  on  an 
adjoining  farm  which  the  testator  had  occupied,  was  taken 
on  h^vXt  of  Jane  Johnes  by  her  sister  Eliza  Johnes^  who 
went  for  that  express  purpose  to  Hafod^  and  sent  some 
of  the  articles  thence  to  tlie  house  at  Langston :  that, 
preparations  being  made  for  the  sale  of  the  rest  of  the 
articles  specifically  bequeathed,  Mr.  Claughton^  who  had 
purchased  of  Mr.  Johnes  the  reversion  in  fee,  expectant 
on  his  decease,  of  the  mansion  house  at  Hqfodj  and  of 
Mr.  Johnes^s  other  estates  in  Cardiganshire^  proposed  to 
purchase  every  thing  belonging  to  Jane  Johnes  in  or 
about  Hqfod  House  and  the  farm :  that,  after  some  dis- 
cussion, Hugh  Smithy  as  the  agent  for  that  purpose  of 
Jane  Johnes,  sold  to  Claughton  certain  classes  of  the 
articles  specifically  bequeathed  for  2500/.,  which  he  re- 
ceived and  remitted  to  Jane  Johnes:  that  ClaughUm 
agreed  to  take  the  residue  of  the  articles  at  Hajbd, 
being  worth  from  1500/.  to  2000/.,  at  a  valuation,  and 
they  were  set  apart  in  places  of  security,  till  the  valuation 
should  be  made :  but  that  Ctaughtoti,  having  delayed  to 
name  a  valuer,  Smithy  on  the  application  of  the  wido«^, 

had 
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had  advanced  her  money  on  the  credit  of  those  articles     ^  1827* 

to  an  amount  greater  than  the  price  for  which  they  would 

have  been  sold:   that  another  legatee,  to  whom  the 

testator  had  given  a  security  on  a  turnpike  road  for  a 

sum  of  200/.,  had  been  permitted  to  take  possession  of 

if,  and  had  ever  since  received  the  interest;  and  that 

the  personal  estate  and  effects  specifically  bequeathed 

had  been  retained  or  possessed  by  the  specific  legatees, 

with  the  knowledge,  privity,  assent,  and  concurrence  of 

Smithy  the  executor. 

The  creditors  now  presented  a  petition,  praying  that 
the  report  might  be  confirmed;  that  the  Defendant 
might  be  charged  with  the  value  of  the  personal  estate 
and  effects  specifically  bequeathed,  which,  with  his  assent 
and  concurrence,  had, been  possessed  or  retained  by  the 
specific  legatees,  and  with  interest  thereon;  and  that 
it  might  be  referred  to  the  Master  to  ascertain  the 
amount  of  such  value  and  interest. 

At  the  date  of  the  general  report  made  in  the  cause^ 
which  was  in  Jtdy  1821,  tijiere  was  due  to  unsatisfied 
specialty  creditors  1927/.;  and  to  unsatisfied  simple 
contract  creditors  16,950/.  The  simple  contract  debts, 
which  carried  interest  at  5/.  per  cent.,  were  under 
4*000/.     All  these  debts  still  remained  unpaid. 

.  In  1814,  Mv.Johnes  had  contracted  to  sell  to  dough- 
ton  all  his  estates  in  the  counties  of  Cardigan  and  Mont" 
gomeryj  for  the  sum  of  90,000/. :  as  to  part  of  the  estates^ 
the  immediate  fee  was  to  be  conveyed  to  the  purchaser; 
and  as  to  others  of  them,  the  reversion  expectant  on  the 
death  of  Mr.Johnes:  and  35,000/.  of  the  purchase- 
money  was  to  be  paid  in  1815,  and  the  remaining 
55,000/.,  by  instalments  falling  due  within  the  three 
years  next  after  Mr.  Johnes*  death.    Had  this  contract 

been 
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182^.  the  contract  with  ClaughUm  should  not  be  completed, 
the  deficiency  will  be  considerable.  It  is  in  vain  to  say, 
that,  as  Mr.  Smith  acted  with  perfect  bonajides^  the  cre- 
ditors must  go  against  the  legatees :  the  possession  of  the 
the  legatees,  with  the  executor's  consent,  is  the  posses- 
sion of  the  executor.  It  is  against  the  executor  that 
the  creditors  have  to  assert  their  rights ;  and  he  •  may 
seek  compensation  from  the  legatees. 

Mr.  Sugden  and  Mr.  Simpkinson,  contra. 

m 

It  is  the  duty  of  an  executor,  as  fiu-  as  possible,  to 
give  effect  to  his  testator's  specific  bequests ;  and  if  Mr. 
Smith  had  applied,  in  payment  of  Mr.  Johnei  debts,  the 
articles  specifically  bequeathed  by  that  gentleman,  he 
would  have  been  guilty  of  a  breach  of  duty.  Clarke  v. 
Ijord  Ormond{a),  In  1816,  there  was  a  moral  certainty 
that  funds  would  be  immediately  available,  far  exceeding 
the  amount  of  the  testator's  debts.  It  did  not  occur  to  the 
executor,  or  to  any  of  the  creditors,  that  there  could  be 
a  deficiency  of  assets ;  the  very  transaction  of  selling  to 
Mr.  daughton^  on  behalf  of  the  widow,  a  great  part  of 
the  articles  specifically  bequeathed,  was  a  step  proS^eeding 
upon  and  confirmatory  of  the  contract  of  1814,  the  ful- 
filment of  which  would  necessarily  increase  the  personal 
assets  by  55,000/.  at  the  least.  Under  such  circumstances, 
Smithy  in  allowing  specific  legatees  to  retain  or  possess 
themselves  of  the  articles  bequeathed  to  them,  acted  fairly 
and  honesdy,  and  without  negligence  or  improvidence. 
No  complaint  was  made  against  him  in  1816.  If  such  a 
complaint  had  been  then  made,  it  would  have  appeared 
most  unreasonable  and  extravagant;  and  if  he  was  not 
blameable  at  that  time,  he  cannot  be  blameable  now. 
Even  if  the  assets  should  be  ultimately  deficient,  the 

deficiency 

(a)  Jacob f  108. 
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deficiency  will  have  beea  occasioned  by  unforeseen  and 
improbable  events :  and  the  creditors  ought  not,  under 
such  circumstances,  to  have  any  relief  against  the  exe- 
cutor, who  has  acted  with  perfect  honesty,  and  a  fair 
degree  of  prudence*.  They  ought  to  be  left  to  seek  their 
remedy  against  the  specific  legatee. 

In  iact,  however,  there  will  not  be  a  deficiency  of 
assets;  there  will  be  funds  sufficient  for  the  payment  of 
all  the  creditors;  and  that  resuU  will  be  a  convincing 
proo(  that  the  executor  has  acted  properly.  At  all 
events,  it  is  premature  to  take  any  proceedings  against 
the  executor,  until  it  is  certain  that  the  claims  of  the 
creditors  cannot  be  provided  for  otherwise. 


/' 


The  Lord  Chancellor. 

I  have  no  doubt  that  the  conduct  of  Mr.  Smith  in 
this  case  was  perfectly  bondjide^  and  that,  at  the  time 
when  he  allowed  Mrs.  Johnes  to  take  possession  of  the 
property  bequeathed  to  her,  he  was  quite  satisfied  that 
there  were  assets  sufficient  to  pay  all  the  debts :  and  if  I 
could  see,  with  absolute  certainty,  that  there  will  be  a 
fimd  equal  to  the  payment  of  the  debts,  I  should  agree 
entirely  with  the  Master  of  the  Rolls.  But  I  do  not  see 
my  way,  with  absolute  certainty,  to  the  conclusion,  that, 
independentiy  of  the  property  specifically  bequeathed, 
there  will  be  a  fund  equal  to  the  payment  of  the  debts : 
and,  if  there  be  a  deficiency  of  assets,  I  think,  on  the 
fiicts  as  they  at  present  stand,  there  is  enough  to  charge 
Mr.  Smith.  An  account,  therefore,  must  be  directed  of 
the  value  of  the  specific  legacies  which  have  been  re- 
ceived by  the  specific  legatees  with  the  consent  of  the 
executor,  and  interest  must  be  computed  at  4  per  cent ; 
unless  Mr.  Smith  will  give  security. 


Mr. 
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18S7«  Mr.  ShfdeHf  on  behalf  of  Mr.  Smiiht  dedined  ta  |^e 

security* 


Th6  Older  was  as  follows :  ^  His  lordship  doth  older 
that  the  order,  bearing  date  the  5th  day  of  Jiufy  lM7f 
be  reversed,  so  &r  as  it  dismisses  that  part  of  the  petition 
whidi  prays  that  it  may  be  referred  to  the  Master  to 
ascertain  the  amount  and  value  of  the  pencxial  estate 
yedfically  bequeathed,  aqd  interest :  and  it  is  ordered, 
that  the  Master  do  take  an  account  of  the  value  qf  the 
specific  legacies  received  by  the  legatees  thereof  with  the 
consent  of  the  said  Defendant  Hugk  SmM,  and  compute 
interest  at  the  nte  of  4  per  cent,  per  ■wwttti  on  sncit 
value,  from  the  time  when  the  specific  legstiecs  possessed 
or  received  the  same  legacies." 
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PERRY  V.  WELLER.  Jujnnie. 

C^IR  Charles  WethereU  and  Mr.  Spence  moved  ex  parte  A  ?bdntiir 
^  for  a  special  injoDCtion  lo  restrain  the  Defendants  ^^^f^ 
feaok  publishing  a  certain  secret  relating  to  what  was  an  iojunctioiis 
alleged  to  be  an  important  improvement  in  the  art  of  gerved  the 

instruction.  Defendant 

witp  tubpanOf 
and  the  De* 

It  was  stated,  as  an  objection  to  the  motion,  that  the  ^^^J^^L^*" 
Defendants  had  entered  an  appearance. 

Mr.  Spence  cited  AUer  v.  Jones  {a\  to  shew  that  a 
Defendant  could  not,  by  appearing  before  the  motion, 
prevent  an  injunction  from  issuing  ex  parte. 

In  answer  to  this  it  was  stated  (and  the  fact  was  not 
denied),  that  the  Plaintiff  had  served  the  Defendants 
with  subpcmas:  he  had  thus  called  upon  them  to  ap- 
pear; and  he  could  not  move  against  them,  except  upon 
notice.  In  JUer  v.  Jones^  the  Defendant  must  have  ap- 
peared gratis^  before  the  service  oisnibpcena. 

The  Lord  Chancellob. 

It  is  true  that  the  Defendant  cannot,  by  his  own  volun- 
tary act — by  appearing  gratis — defeat  the  Plaintiff's  ap- 
plicadon  for  an  injunction  ex  parte.  But  the  Plaindff, 
if  he  serves  the  Defendants  with  subpoenas^  pats,  by  his 
own  act,  the  latter  in  a  situation  which  entitles  them  to 
fiotice  of  any  application  made  against  them.  Under 
these  circumstances,  I  cannot  entertain  thb  motion. 

(a)  IS  Fm.  SOS. 
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loti. 


oS&o.  ^^^^  ^'  COLLINGRIDGE- 

Premises  held  ^X^HE  qaeslion  in  this  case  arose  upon  exceptions  to 
under  distinct    .M      «     »«■         •  mt  ^  &  j 

leases, ordered  ^^  Masters  report.    The  circumstances  are  stated 

to  be  sold  in  in  the  judffment 

one  lot,  upon  "     ° 

the  specula-  ,— „    _ 

tive  probabi-  The  LoRD  CHANCELLOR. 

from  the  na-         T^h\B  was  a  question  respecting  the  most  advantageous 

ture  of  the       mode  of  dividing:  and  aliottinflr  certain  premises  with  a 

property,  that  o      -  or 

a  h]gher*price   ^^^^  to  a  sale  by  public  auction.     It  came  on  upon  ex- 

udned  tT  that  ^^P?^^"*  ^  *®  Master's  report.  The  Master  was  of 
mode ofsale,  opinion,  that  '* the  dwelling-houses,  shop,  warehouses, 
were  pnt  up  *"^  buildings,  with  the  yards  and  grounds  forming  the 
in  distinct  plant  and  principal  accommodation  of  the  capital  coach- 
making  concern  carried  on  upon  the  said  premises,  and 
being  marked  as  lots  5.  and  6.  in  the  plan  produced 
before  him  by  the  Plaintiff,  should,  whether  the  same  be 
held  under  one  or  more  leases,  be  sold  together  in  one 
lot;  and  that  the  remaining  leasehold  messuages  and 
dwelling-houses,  and  other  tenements,  with  their  several 
and  respective  appurtenances,  should  be  sold  separately 
in  distinct  lots,  each  messuage  or  tenement,  with  its 
appurtenances,  forming  a  lot  by  itself." 

I  have  read  the  evidence,  and  agree  with  the  Master 
in  thinking  that  it  will  be  advisable  and  most  beneficial 
for  all  parties  interested  in  thfs  property,  that  *'  the 
dwelling-houses,  shops,  warehouses,  and  buildings,  with 
the  yards  and  grounds  forming  the  plant  and  principal 
accommodation  of  the  capital  coachmaking  concern  car- 
ried on  upon  the  said  premises,  and  marked  as  lots  5. 
and  6."  in  the  plan,  <*  should  be  sold  together  in  one 
lot."  I  think  tins  part  of  the  property  will  probably 
produce  more,  if  sold. together,  than  if  sold  separately  in 
two  lots.  It  appears  to  me  (though  the  question  is 
certainly  one  of  a  very  speculative  nature),  that  the  divi* 

sion 
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sion  will  not  increase  the  competition,  but  may  have  the  1897* 
contrary  effect.  For  no  person,  I  conceive,  would  be 
willing  to  establish  himself  in  the  business  of  coach- 
making  in  these  prembes^  with  a  rival  in  the  same  trade 
at  his  elbow,  sharing  with  him  the  chance  of  obtaining 
the  customers  of  the  concern.  It  is  probable,  there-  - 
fore,  that  the  bidders  wbuld,  even .  in  the  event  of 
dividing  the  lots,  be  confined  to  those  who  had  the 
means  and  the  intention  ^f  purchasing  the  whole :  while, 
at  the  same  time,  persons  with  capital  sufficient  for  this 
purpose  might  be  deterred  from  embarking  in  such  a 
speculation,  and  bidding  for  th^  first  lot,  from  the  risk 
to  which  they  might  think  themselves  exposed  either  <^ 
not  obtaining  the  second,  or  of  being  compelled,  by 
management  and  by  advantage  taken  of  their  situation 
as  purchaser  of  the  first  lot,  to  pay  for  the  second  more  . 
than  its  value. 

I  think  it  not  improbaUe,  therefore,  upon  the  whole, 
that  the  competition  might  be  less,  if  the  property  com* 
prised  in  lots  5.  and  6*  as  marked  on  the  plan,  were  sold 
separately,  than  if  the  whole  were  sold  in  one  lot.  This 
view  of  the  cas^  however,  does  not  apply  to  the  rest  of 
the  property :  and  it  appears  to  me  that  the  Master  has 
judged  rightly  with  a  view  to  ensuring  a  competition  as 
extensive  as  possible,  in  reporting  that  it  would  be  most 
advantageous  that  '^  the  remaining  leasehold  messuages 
and  dwelling-houses,  and  other  tenements,  with  their 
several  and  respective  appurtenances,  should  be  sold 
separately  in  distinct  lots,  each  messuage  or  tenement^  , 
with  its  appurtenances,  forming  a  lot  by  itself." 

4 

t 

I  understand  that  the  parties  have  so  arranged  be^ 
tween  themselves  as  to  render  my  judgment  unnecestory 
upon  the  other  exception. 

The  Master's  report,  therefor^  must  be  confirmed* 
*  Vol.111.  Mm 
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^}^'  7. 8-  SHEWELL  V.  JONES. 

OcL  50. 

Quaere,  Whe-  HpHE  facts  of  this  case  are  stated  in  Simons  and 

ther.  upon  a        m 

petition  ob-  Siuarfs  Reports,  vol.  ii.  p.  170. 

jecting  to  a 

master's  re-  ' 

port  of  a  re-         From  the  order  of  the  Vice-Chancellor,  dismissing 

counu'the       ^^  petition  with  costs,  the  petitioDer  appealed. 
Court  will  en- 

sidention  olT       ^'-  Sugden^  Mr.  Tredoof^  and  Mr.  Knight^  for  the 

the  particular   appellants. 

Items  <x  the 

accounts. 

Even  where       jj^,  jcjj^y  and  Mr.  BickerUeth,  contrd. 
there  is  reason  ^  ' 

to  doubt  whe- 

Bome  points.  ^"  ^®  argument  the  charges  made  against  the 
the  conduct  of  receiver  were  discussed  at  great  length.  The  two  points, 
been  stricUy  upon  which  the  principal  stress  was  laid,  were  —  that  he 
correct,  fur-  had  applied  monies  and  property,  belonging  to  the 
will  not  be  partnership,  for  his  own  benefit ;  and  that,  on  behalf  of 
^TmI'^^^'^  the  partnership,  he  had  purchased  articles  from  a  con« 

of  th^  parties    oem  which  he  carried  on  upon  his  own  account 
has  been 

preriOUSly  dU  mmm,mm^^^mmm^^,^mmm^m^m^m^^m^^^ 

rected  to  the 

^J^L       ^'  Lo»»  Chancellor. 

^^1,^^'         1°  this  case  a  bUl  was  filed  for  the  dissolution  of  the 

vestigation 

afforded  to       partnership  between  the  PliuntiflTand  the  Defendant 

them. 

The  partnership  was  declared  to  be  dissolve^;  and  it 
was  referred  to  the  Master  to  appoint  a  proper  person 
to  collect  and  pay  the  debts  due  to  and  from  the  part* 
nership,  and  to  wind  up  the  business.  The  person  so 
appointed  was  to  pass  hb  accounts  before  the  Master. 
Howard  was  appointed,  and  his  accounts  were  passed 
accordingly. 

A  p^ 
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A  petition  was  presented,  praying  that  the  Master  18^. 
might  review  his  report^  having  regard  to  certain  objec- 
tions made  by  the  petitioner;  also,  that  certain  items 
flight  be  expunged  from  the  accounts ;  and  that :  the 
Defendant  might  be  at  liberty  to  exhibit  interrogatories 
for  the  examination  of  the  receiver  and  of  witnesses  in 
support  of  bis  objections,  which  it  was  stated  the  Master 
had  refused  to  permit.  When  the  case  came  on  before 
Sir  JbAnXAvcft  as.  Vice-Chancellor,  that  learned  Judge 
stated  that  it  was  not  the  practice  of  the  Court  to  enter 
into  the  consideration  of  the  items  of  a  receiver's  ac- 
count, but  that  the  Court  would,  upon  the  petition 
of  the  party  complaining,  examine  any  principle,  upon 
which  the  Master  had  proceeded,  that  was  suggested 
to  be  erroneous.  It  was  alleged  that  the  Master  had 
declined  to  enter  into  the  merits  of  some  of  the  peti- 
tioner's objections,  upon  a  supposed  want  of  jurisdiction; 
But  the  Master,  upon  a  reference  to  him  by  the  learned 
Judge,  informed  the  Court,  that  the  statement  was  in- 
correct, and  that  he  had  fully  entered  into  the  jmerits  of 
every  objection  taken  by  the  petitioner.  The  petition  was 
accordingly  dismissed.  It  was  afterwards  brought  here 
for  further  consideration,  and  discussed  at  great  length. 

I  certainly  do  not  feel  disposed  to  dissent  from  the 
rule  of  practice  with  respect  to  receivers'  accounts  stated 
by  the  late  Vice-Chancellor.  But,  had  the  rule  been 
otherwise,  I  thiiik,  after  a  careful  perusal  of  the  affidavits, 
I  should  not  be  justified  in  sending  this  case  to  the 
Master  for  further  investigation.  The  impression,  which 
a  careful  perusal  of  the  affidavits  has  made  upon  my 
mind,  and  the  conclusion  I  have  drawn  from  them,  is, 
that  the  persons  interested  in  the  estate  in  question  are 
under  great  obligations  to  the  receiver  for  his  activity 
and  exertion.  The  charges  preferred  against  him  have, 
I  think,  in  general  been  sufficiently  and  satisfactorily 

M  m  2  answered. 
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1827-  answered*  There  are  only  two  points  upon  whidi  I 
have  hesitated  —  the  one  as  to  the  discount  of  bills  by 
t)ie  receiver,  for  his  own  convenience  —  the  other,  as 
to  the  purchase  of  flax  from  Howard  and  Co.  Bat, 
after  the  ample  opportnni^  which  was  afforded  for 
inquiry,  while  this  case  was  before  the  Master — a  period 
of  more  than  three  years,  when  every  thing  connected 
with  these  transactions  might  have  been  sifted  and  exa« 
mined  —  the  extensions  of  the  time  for  producing  evi- 
dence —  the  examination  of  the  receiver  himself  upon 
interrogatories  as  fiir  back  as  the  year  1821,  one  of  which 
interrogatories  was  directed  to  the  very  point  of  the  di»* 
count  of  the  bills;  adverting  also  to  the  statement  made 
by  the  Master,  that  he  entered  fully  into  the  merits  of 
every  objection  urged  by  the  petitioner — and  attending 
to  the  whole  course  of  the  proceeding,  as  collected  iiom 
the  affidavits,-— I  diink  the  inquiry  ought  now  to  ter- 
minate^ and  that  there  is  no  reason  for  submitting  the 
case  for  further  examination.  As  to  the  application  to 
the  Ma^r  to  permit  a  further  examination  of  the  re* 
ceiver  and  of  other  witnesses  upon  interrogatories,  it 
was  made  at  so  late  a  period  as  completely  to  justify 
the  Master  in  his  r^usal. 

I  think,  therefore^  the  petition  must  be  dismissed^ 
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I 

npHE    circumstances    of   this    case   are    stated    in 
1  Simons  and  Siuari's  Reports,  415. 

The  motion  for  a  new  trial,  on  behalf  of  the  rector, 
having  been  refused  by  the  Vice-Chancellor,  a  similar 
application  was  now  made  before  the  Lord  Chancellor. , 

Mr.  ShadweU  and  Mr.  Tredove^  in  support  of  the 
motion  for  a  new  trial. 

Mr.  Heald  and  Mr.  Merivcde^  contra. 


The  LoRj>  Chancellor. 

This  was  a  motion  for  a  new  trial  of  an  issue  directed 
by  the  late  Vioe-Cfaancelior,  to  try  "  whether  Mr.  PkU' 
lipps  was  entitled  to  the  tithes,  or  to  a  modus  of  4/.  105. 
payable  yearly  in  lieu  of  tithes,  of  certain  lands  called  the 
aiffe  Sades:' 

On  the  part  of  Mr.  Phitlipj^s^  there  was  produced  on 
the  trial  a  deed  dated  in  1670,  by  which  **  all  that  rate 
tithe  of  45.  yearly  increasing,  renewing,  or  happening 
out  of  certain  grounds  in  Markfield^  called  Cliffe  SladeSy'* 
was  conveyed   to  Thomas  Boothby,     The  tide   to  this 

.  payment  was  deduced  by  a  regular  series  of  conveyances 
from  Booihby  to  Mr.  Phillipps.  In  some  of  the  deeds 
the  payment  was  stated  at  45.  8d,  in  others  at  45.  lOd. ; 

•  in  some  it  was  called  the  tithe  or  rate-tithe.  The  deeds 
from  1695  to  1756  stat^  the  payment  at  45.  \Qd. 
The  place  in  quesdon  contained  somewhat  more  than 

M  m  8  100  acres. 


Aug. 

Nov.  3m 

Though  mere 
noDjMiyiDent 
of  tithesyfor 
however  long 
aperiody 
would  not  be 
evidence  of  a 
mnt,  yet  a 
uyman's  ad- 
vene enjoy- 
^  ment  or  per^ 
nancy,  for  a 
long  series  of 
years,  of  the 
tithes  of  cer- 
tain lands,  or 
ofamoney- 

Eayment  in 
eu  of  tithes^ 
coupled  with 
a  succession 
of  deeds  by 
which  the 
tithes  or  mo- 
ney-payments 
in  lieu  of 
tithes  have 
been  conveyed 
from  one  per- 
son to  an- 
other, corre- 
sponding with 
tne  enjoy- 
ment, arords 
evidence  su& 
ficient  to  jus- 
tify a  jury  in 
presuming  a 
li^al  grant  of 
the  tithes. 
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100  acres.  As  far  back  as  the  memory  of  liviiig  wit^ 
nesses  extended,  a  period  of  more  than  fifty  years,  the 
payment  of  4&  lOd.  had  been  regularly  collected  from 
the  different  occupiers  for  Mr.  PkilUpps  and  his  prede- 
cessors. No  tithes  for  this  land  had  been  paid  to  or 
claimed  by  the  rector. 

It  was  contended,  upon  the  motion  for  the  new  trial, 
that  it  was  necessary  either  to  produce  a  grant  of  the 
tithes,  or  to  give  some  evidence  of  a  grant  hairing  ex- 
isted, to  justify  a  verdict  against  the  rector;  and  that, 
there  being,  as  it  was  said,  no  such  evidence  in  this  case, 
the  jury  ought  to  have  been  directed  to  find  for  the 
Defendant  in  the  issue,  who  was  the  Plaintiff  in  the 
cause.  Several  cases  were  cited :  Scott  v.  Airey  {a)\ 
Edwards  v.  Lord  Vernon  {b) ;  Fanshaw  v.  Boiherham  {e)\ 
Bemey  v.  Harvey  ((2)  ;*  and  Meade  v.  Norbury.  {e) 


From  the  statement  made  of  the  summing  up  of  the 
learned  Judge,  it  apj^rs  that  he  drew  a  distinction 
between  the  mere  'non-payment  of  tithes,  which  would 
not,  he  said,  be  an  answer  to  the  claim  of  the  rector, 
and  such  a  case  as  the  present ;  viz.  of  the  actual  per- 
nancy of  the  tithes,  or  of  a  payment  in  lieu  of  them ; 
and  that  he  thought,  as  this  might  have  a. legal  origin, 
the  successive  conveyances,  and  the  enjoyment  accruing 
under  them  for  a  period  of  one  hundred  and  fifty  years, 
were  sufficient  to  justify  the  jury  in  presuming  a  grant 
In  this  opinion  I  concur  with  the  very  learned  Judge  by 
whom  the  issue  was  tried ;  although  I  think  it  is  to  be 
regretted  that  this  question  should  have  come  in  such  a 
shape,  as  to  render  it  necessary  that  a  court  of  equity 
should  be  called  upon  to  decide  it. 

The 


(a)  GimOmylMA. 

{h)  OwUkm,  1177.  oote. 

ic)  I  Eden,  »7P. 


{d)  17  Fes.  119. 

(e)  2Pnct,35S.    3  B^hy 211 
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The  aulhorities,  which  were  referred  to  in  the  argu- 
meotf  do  not  appear  to  me  to  be  at  variance  with  the 
direction  of  the  learned  Judge.  In  Scati  v.  Airey,  which 
haa  often  been  referred  to  in  the  progress  of  this  cause» 
the  tithes  had  been  the  subject  of  sale  and  conveyance 
for  170  years,  and  there  had  been  a  correspondent 
enjoyment  of  them  by  the  parties  to  whom  they  were 
so  conveyed.  In  that  case  the  Court  refused  to  direct 
an  issue,  and  left  the  rector  to  pursue,  if  he  should 
think  pn^r,  his  remedy  at  law.  The  case  of  Ed* 
wards  v.  Lord  Vernon  appears  to  have  been,  to  the  same 
effect.  In  these  cases  the  Court  did  not  determine 
the  right;  it  merely  reftised  to  interfere.  But  in  the 
former  of  these  cases,  the  same  distinction  was  taken 
between  **  a  mere  claim  of  exemption  from  tithes* 
and  the  claim,"  as  in  this  case,  *^  of  the  tithe  of  land 
which  had  constantly  paid  tithes.''  And  Mr.  Baron 
EyrCf  who,  according  to  the  report,  took  a.  leading  part 
in  the  decision,  stated,  that  there  was  a  great  difference 
between  a  claim  founded  on  mere  non-payment  of  tithesi 
and  a  claim  supported  by  evidence  of  actual  enjoyment  of 
the  pernancy  of  tithes.  **  The  tide,"  be  added  (a),  *^  not 
bdng  simply  unlawful,  long  possession  is  evidence  of  the 
tide."  The  Uw  was  so  put  to  the  jury  by  the  learned  Judge 
upon  the  trial  of  the  present  issue.  The  case,  therefore^ 
oiSooit  V.  Jirejfj  not  only  is  not  an  authority  against  the 
direction,  but,  as  far  as  the  opinion  of  one  of  the  learned 
Judges  is  considered,  may  be  cited  in  support  of  it. 


In  the  case  of  Famham  v.  Rotherham^  as  reported  (^), 
Lord  Keeper  Henley  intimates,  that,  though  in  the 
case  of  a  severance,  it  is  not  necessary  to  produce  the 
deed,  evidence  must  be  given  that  there  was  one; 
jdding,  '*  that  the  law  requires  only  the  best  evidence 
4hat  the  thing  in  dispute  will  admit  of,  and  a  very 

slight 


(a)  Gtoitftm,  1176. 


Mm  4 


(6)  EfUn,  397. 
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18£7.  sligbt  pnk>f  would  be  Sufficient  to  estftbltsh  audi  a  deed 

^  -T "  of  severance  thoueh  it  were  lost ;  but  that  a  title  coidd 

Bacon  ^ 

V,  tidt  be  set  up  at  law  against  the  common  right  by  length 

WtixTAMB.  of  possession  of  the  tidies,  or  by  simple  grants  of  thein» 


or  by  both  together/'  But  the  learned  Judge 
speaking  of  a  ease  of  exemption  or  discharge.  *'  I  am 
of  opioion/'  he  says  {a\  **  that  at  common  law  no  man 
could  avail  himself  of  a  discharge  from  tithes  by  giants 
but  by  producing  it."  And  though  the  expresstooB 
used  are  g^ieral,  it  may,  I  think,  from  the  general  scope 
of  his  argument,  admit  <^  doubt,  whether  he  intended  to 
apply  them  or  would  have  applied  them  to  a  case  like 
the  ppesent,  of  long  adverse  enjoyment,  and  actual  per* 
nancy  of  tithes,  coupled  with  a  succession  of  coiavey^ 
ances,  corresponding  with  such  enjoyment  And  it 
should  further  be  observed,  that  die  argument,  as  re** 
ported  in  GmlUm^  is  entirely  confined  to  a  case  of  ea^- 
emption.  In  Bemey  v.  Harvey^  Lord  Eldon^  speaking 
ef  Fatuhaw  v»  Botiierham^  observes  (£),  ^^  that  the  doc- 
trine of  the  Court  in  that  case  was^  that  a  mere  retainer, 
unexplained  by  any  deed  or  instrament  asserting  titk 
tiot  ttierely  to  retain  but  to  enjoy,  is  not  a  defenoe  against 
la  spiritual  person  or  a  lay  impropriator/'  And  the  same 
leafned  Judge^  obeerying  upon  S^M  v«  Ahr^-weiA^  the 
Court  took  this  distinction^  "  that,  if  we  had  nodiing  ce 
shew  but  the  mere  retainer  of  the  tithes,  not  an  actual 
grant  or  pernancy,  or  that  we  had  in  oar  titie^eeds 
treated  die  properQr  aa  belonging  to  us,  the  mere  re- 
tainer would  not  raise  the  presumpdon  against  any  one ; 
not  against  a  spiritual  rector ;  nor^  upon  Fansham  v. 
Eotherhamf  against  a  lay  recton" 

The  case  of  Meade  v»  Notbury  (c),  was  a  case  otm&t^ 
non-payment     In  that  case  (d),  Mr.  Baron  Rkkmrd^ 


(a)  1  Edeny  294.  (c)  S  Price^  539.    3  BUgk^  21 1. 

{h)  17  re*.  127.  id)  2  Pffc^  545. 
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in  giving  judgment,  observed,  ^*  In  other  cases  the  per^        1827. 
oeption  has  been  of  that  sort  which  could  not  have 
been  lawful  without  grant ;  but  here  the  sole  question  is, 
whether  non-payment  is  evidence  of  grant.''     And  Chief 
Baron  Thomson  said  (a),  *^  As  to  the  authorities  which  . 
have  been  cited,  where  the  doctrine  of  presumption  has 
obtained,  I  make  this  observation  :  -^*In  all  those  cases 
the  defence  was,  an  actual  enjoyment  of  tithes,  and  not 
a  mere  retainer."     And  speaking  of  the  case  of  a  grant, 
he  says,  *<  Mere  non*payment  would  not  be  evidence  of 
sacb  a  grant"   It  mast  be  shewn  that  the  grant  did  exist 
by  other  evidence  than  mere  non-payment.    *'  Retainer 
alone  amounts  to  nothing  more  than  non  decimandoJ* 

I  think,  dierefbre^  that  the  doctrine  in  the  cases, 
which  were  cited  at  the  bar  on  the  part  of  the  rector,  is 
not  at  variance  with  the  <^inion  eat^ressed  by  the  learned 
Judge  upon  the  trial  of  this  issue :  and  I  agree  with  him 
in  thinking,  that  the  mere  non-payment,  for  however 
long  a  period,  would  not  be  evidence  of  a  grant ;  but 
yet,  that  the  adverse  enjoyment  or  pernancy  of  the  uthes 
fer  a  long  series  of  years,  coupled  as  in  this  case  with  a 
snccession  of  deeds  by  which  the  title  has  been  conveyed 
from  one  person  to  another,  and  corresponding  with  die 
enjoyment,  affords  evidence  sufficient  to  justify  a  jury 
in  presuming  a  legal  grant  of  the  tithes.  In  the  pre-  ^ 
sent  case,  indeed,  die  tithe  itself  was  not  received,  but 
the  payment  was  made,  as  it  appears,  in  llieu  of  tithes, 
and  the  jury  have  found  that  it  was  a  modus.  The  case, 
therefore^  is  in  principle  the  same,  though,  perhaps,  not 
00  strong  in  point  of  evidence,  as  if  the  tithe  itself  had 
been  paid.  The  term  **  rate-tithe  "  seems  to  have  been 
used  with  reference  to  the  practice  of  apportioning  the 

tithe  among  the  different  occupiers. 

# 

Upon  a  view  of  the  whole  case^  I  think  the  motion 
tut  a  new  trial  cannot  be  sustained. 

(fl)  SI  Price,  893, 964, 
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BETWCEK 

j8«7.        The  ATTORNEY-GENERAL,  at  the  ReUtioo  of 
IMS."  ^e  Inhabitants  of  the  Town  of  MONMOUTH, 

^vg'S'  InfbrmaDt; 

AND 

The  Master  and   Four  Wardens  of  the  HABER- 
DASHERS' COMPANY,  -  Defendante. 

ProTifion  for  TN  this  suit  a  petition  was  presented  by  the  master 
Son  m  writing  and  wardens  of  the  Haberdashers'  Company  ibr  the 
and  arith-  purpose  of  havbg  the  appomtment  of  a  roaster  to  teach 
duced  into  a     writing  and  arithmetic,  made  part  of  the  scheme  for  the 

a^ninffltation  administration  of  a  free  grammar  school. 

and  manage 

mmmar*   '         ^y  ^^^^ers  patent  of  King  James  the  First,  dated  the 

school  19th  March  1614,  reciting  that  William  Jones^  citizen  and 

haberdasher,  of  London^  was  willing  to  give  divers  here*> 
ditaments  for  the  foundation  and  maintenance  of  an 
•  almshouse  and  free  grammar  school,  and  a  preacher,  in 
the  town  of  Monmouth^  his- majesty,  at  the  petition  of 
the  said  William  Jones^  did  grant  and  ordain,  that  in 
future  for  ever  there  might  and  should  be  in  the  town 
of  Monmouth  an  almshouse  for  poor  people  and  onejree 
grammar  school  for  the  instruction  and  education  of 
boys  and  youths  in  the  JLalin  tongue  and  other  more 
polite  literature  and  erudition,  and  that  the  said  school 
should  thenceforth  for  ever  be  called  *  The  free  grammar 
school  of  William  Jones  in  Manmouihy*^  and  should  con- 
sist of  one  schoolmaster  and  one  undaTnasier.  The  same 
instrument  established  a  lectureship,  and  appointed  the 
master  and  four  wardens  of  the  Haberdashers'  Com- 
pany, and  their  successors,  **  governors  of  the  pot* 

session^ 
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sessions}  revenues^  and  goods  of  the  almshouse  and  free      '  1827. 

grammar  school  of  WilUam  Jones  in  Moimoidh^*  con-     \*  -  -' 
.     .        .        -      •  ,     ,  ,    Attornbt- 

stituCing  them  for  that  purpose  a  body  corporate,  and     Gembeal 

investing  them  with  the  usual  powers :  and  it  ordained   u^j^^^ja. 

that  all  issues  and  revenues  of  lands  to  be  given  and      julb'  Co. 

assigned  for  the  maintenance  of  the  almshouse^  school, 

and  preacher,  should  be  expended  in  the  sustentation 

and  maintenance  of  the  poor  people  of  the  almshouse, 

of  the  master  and  under-master  of  the  school,  and  of 

the  preacher,  and  in  repairs  of  the  lands  and  possessions 

of  the  charity. 

WiUiam  Jmus  by  hb  will,  bearing  date  the  26th  day 
of  December  1614,  (amongst  other  things)  bequeathed 
as  follows :  — 

'*  Item. —  I  give  to  the  Company  of  Haberdashers  in 
London  the  sum  of  9000/.  of  current  money  in  England^ 
to  ordain  and  purchase  a  free  gfammar  school  and 
almshouses  for  twenty  poor  old  diseased  people,  or  blind 
and  lame,  as  it  shall  seem  best  to  them,  of  the  town  of 
Monmouth^  where  it  shall  be  bestowed.  Of  this  9000/« 
6000/.  is  already  paid  to  the  Company  of  Haberdashers ; 
so  there  remaineth  'yet  SOOO/.  to  be  paid  unto  the  Com-> 
pany  of  Haberdashers  by  my  executors  within  a  yea^ 
after  my  decease,  which  sum  given  to  this  purpose  is 
sterling  money  9000/." 

In  February  1614,  William  Jones  died.     The  Haber* 

dashers'  Company  had  received  the  sum  of  6000/.  prior 

to  his  death;  and,  the  remaining  3000/.  having  beeti 

afterwards  paid  by  his  executors,  the  charity  was  carried 

'  into  execution,  and  the  school  established. 

'  The  present  petition  stated  that  the  annual  income  of 
the  charity  hinds  wias  779/.  lOf.  6i.,  and  the  annual 

expend!- 
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I8S7«       expenditure  on  an  avetttge;  ISSL  I2s.  itLj  leaving  ad 
^Atto  "sr-    •^^'^K®  annual  surplus  of  4Sf.  17*  1  Id. ;  that  there  was 

OsNBiAL     standing  in  the  name  of  the  AccountanC-General,  in 
Haibaoash*  ^^^^  ^°  ^'^  cause,  6S62/.  IBs.  Bd.  three  per  cent,  consols, 

Emt*  Got.  arising  out  of  the  surplus  rents  and  profits,  with  the 
accumulations,  which,  up  to  that  time,  had  been  set 
apart  for  the  payment  of  the  expenses  of  repairs,  costs, 
and  other  contingencies;  that  the  annual  surplus  of 
43/.  17^.  lldL,  and  the  sum  of  6S62/.  IBs.  Bd.  3  per 
cent*  consols,  were  much  more  th^n  sufficient  to  provide 
for  such  repairs  and  contingencies ;  that  a  considerable 
portion  of  the  surplus  income  might  be  safely  applied  in 
making  some  addition  to  the  present  establishment  of 
the  charity ;  that,  for  several  years  past,  there  had  not 
been  at  the  school,  on  an  average,  above  twenty  scholars, 
and  tliere  were  then  only  sixteen,  although  t;^e  statutes 
authorised  the  admission  of  a  hundred;  that  the  statutes 
contained  a  direction  that  the  school  should,  once  at  least 
in  each  year,  be  visited  by  men  of  good  conscience  and 
judgment,  to  be  appointed  by  the  governors ;  and  that,  in 
pursuance  of  such  direction,  the  present  governors,  in 
the  year  1825,  appointed,  as  such  visitors,  nine  gentle- 
iQen  in  the  neighbourhood  of  Monmouth^  who  in- 
quired into  the  state  of  the  school,  with  a  view  to 
ascertain  whether  any  thing  could  be  done  to  increase 
its  utility.  As  the  result  of  that  inquiry,  they  had 
stated  to  the  petitioners  their  opinion,  that  the  great 
defect  in  the  school,  and  the  reason  of  its  comparative 
inutility,  was  the  want  of  some  provision  for  the  in- 
struction of  the  boys  in  writing  and  arithmetic  and 
the  common  branches  of  education,  at  the  same  time 
'  that  they  were  pursuing  their  classical  studies ;  that  it 
would  most  essentially  promote  tlie  objects  of  the  fonnder 
of  the  charities,  and  be  highly  conducive  to  the  intnests 
of  the  school,  as  a  classical  school,  if  a  writing  master, 
at  an  annual  salary,  were  appointed,  or  some  other  pro- 
vision 
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tiflion  made  for  iostrucUng  the  scholars  in  writing  and 
arithmetic  at  extra  hours,  so  as  to  promote  and  not 
interfere  with  their  classical  studies ;  iaud  that,  if  such  pro- 
vision were  made  for  instructing  the  scholars  in  writing 
and  arithmetic^  in  addition  to  the  classical  part  of  their 
education,  leaving  the  classics  still  the  principal  object 
of  attention,  the  scholars  would  very  shortly  amount  to 
the  full  number  allowed  by  the  statutes*  The  petition 
added,  that  the  opinion  of  the  visitors  had  been  very 
strongly  confirmed  by  representations  which  had  been 
made  to  the  petitioners  by  many  of  the  most  respectable 
inhabitants  of  Monmouth. 


1827. 


Attorney* 

GSNEHAL 

0. 

Haibidash- 

BKI*  Co. 


The  prayer  was,  that  it  might  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court,  whether  any 
and  what  portion  of  the  funds  of  the  charity  could  be 
applied  in  making  any  addition  to  the  existing  establish- 
ment, without  diminishing  the  present  salaries  and 
allowances,  and  still  reserving  a  sufficient  fund  for  re- 
pairs and  other  contingencies;  that  the  Master,  if  he 
should  find  that  part  of  the  funds  could  be  so  applied, 
might  approve  of  a  scheme  for  the  application  of  such 
portion  of  the  funds;  that  he  might  inquire,  whether 
the  school,  as  a  free  grammar  school,  would  be  rendered 
more  extensively  useful  in  the  manner  and  for  the  pur- 
poses intended  by  the  founder,  by  adding  to  the  present 
establishment  some  provision  for  the  instruction  of  the 
boys  in  writing  and  arithmetic ;  and  if  he  should  be  of 
opinion  that  such  additional  provision  would  render  the 
school  more  extensively  useful,  then  that  he  anight,  in 
the  scheme  to  be  approved  of  by  him,  include  a  pro- 
vision for  such  additional  instruction. 


'  The  only  doubt  was,  whether,  consistently  with  the 
rules  of  the  court,  part  of  the  funds  belonging  to  this 
firee  grammar  school  could  be  applied  in  providing  for 

the 
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the  scholars  the  means  of  inttraction  in  writing  and 
arithmetic  * 

Mr.  Swann,  for  the  petition,  stated,  that  what  was 
now  prayed  was  sanctioned  by  what  the  Court. had 

done 


1S95. 
Dee,  S3. 

Ftovisioni  for 
instructing 
the  boys  in 
writing  and 
arithmetic 
made  part  of* 
the  scheme 
of  agrunioar 
school. 


*  ATTORNEY-GENERAL  v.  DIXIE^ 


Sir  JVoUtan  Dixie  by  his 
will  and  codicil,  dated  re- 
spectively in  1592  and  1593, 
gave  a  sum  of  money  for  the 
endowment  and  establish- 
ment of  a  idiooi  ^  for  the 
bringing  up  and  teaching  of 
fifty  or  three  score  poor 
scholars."  The  school  was 
to  be  under  a  good  and 
learned  master:  boys  edu- 
cated in  it  were  to  have  a 
preferable  claim  •  to  certain 
fellowships  and  scholarships, 
which  the  testator  had  found- 
ed in  Emanuel  College,  Cam- 
bridge: and  the  codicil  stated 
the  purpose  of  the  bequest  to 
be  "  lor  the  maintenance  and 
increase  of  learning  and  good 
acts." 

The  nephew  and  heir  of 
the  testator  made  an  addition 
to  the  endowment;  and,  in 
the  forty-third  year  of  the 
reign  of  Elizabeth^  he  ob- 
tained letters  patent  estab- 
lishing '^  one  perpetual  gram- 
mar school  for  the  instruction, 
education,  and  bringing  up  of 
boys  and  young  men  within 
the  village  or  parish  of  Market 


Bosvoorthf  according  to  the 
orders,  statutes,  and  consti« 
tutions  in  that  behalf  therein- 
after to  be  made  and  ordained 
to  continue  and  endure  for 
ever." 

In  1630,  he  made  certain 
statutes  for  the  government 
of  the  school.  The  first  of 
these  provided,  ^'  that  in 
the  said  school  in  Market 
Bostoorih  there  shall  be  for 
ever-  successively  a  school- 
master and  an  usher,*  who 
shall  with  all  care  and  dili- 
gence instruct  and  teach  the 
children  and  youth,  and  that 
to  be  done  freely,  of  the 
parish  of  Bostoorth  and  Cade- 
6y,  and  the  kindred  of  the 
said  Sir  WoUtan  Dixie^  citi- 
zen, and  late  mayor  of  Lon- 
don j  and  their  heirs,  and  the 
children  of  the  tenants  or  oc- 
cupiers of  the  school  lands, 
in  learning,  and  good  nur- 
ture :  .the  master  to  be  of  a 
degree  of  a  Master  of  Arts, 
and  the  usher,  of  a  Bachelor 
of  Arts,  at  the  least." 

The  school  was  to  be  di- 
vided into  two  branches,  the 

lower 
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done  on  a  former  occasion.    By  a  report  dated  the 
25th  of  Jubf  1797,  the  Master  found,  that,^in  1784,  the 
rents  of  the  charity  estate  being  then  considerably  in- 
creased, 


lower  school  and  the  upper. 
<*  In  the  first  form  of  the 
lower  school,"  said  the  sta- 
tutes, ''  shall  be  taught  the 
A.  B.  Cy  primer,  Testament, 
and  other  English  books." 
In  the  other  form  of  the 
lower  school  Latin  was  to 
be  taught.  In  the  upper 
school  the  instruction  was 
confined  to  Laiin^  Greek,  and 
Hebrew:  and  the  scholars 
were  prohibited  from  speak- 
ing  English  in  tlie  school. 

Great  abuses  having  grown 
up  in  the  administration  of  the 
charity,  an  information  had 
been  filed,  and  a  decree  made, 
under  which  new  governors 
had  been  appointed,  (a) 

As  the  income  of  the  school 
had  greatly  increased,  the 
governors  now  presented  a 
petitition,  stating  that  the 
inhiUiitants  of  the  parish  of 
Bostoorth  and  Cadebi/,  being, 
with  few  exceptions,  in  hum- 
ble circumstances,  had  neither 
pecuniary  means  nor  local  op- 
portunities of  procuring  for 
their  children  such  instruc- 
tion in  Englishy  writing,  and 
arithmetic,  as  might  qualify 
them  for  entering  with  ad- 
vantage upon  the  study  of 

(«)   13 


the  learned  languages;  that 
the  original  founder  of  the 
charity  did  not,  by  his  will, 
confine  the  objects  of  the 
school  to  instruction  in  the 
learned  languages^  but  seem- 
ed to  have  intended  to  further 
education  generally ;  that  the 
statutes  of  the  school  seemed 
to  contemplate  the  exten- 
sion of  the  scheme  of  edu- 
cation, which  was  to  be  given 
in  it,  to  other  branches  of 
knowledge  besides  the  learn- 
ed languages,  one  of  the 
statutes  having  provided, 
that,  *'  in  the  first  form  of  the 
lower  school,  shall  be  taught 
the  A.  B.  C.,  the  primer, 
Testament,  and  other  English 
books;"  that,  in  former  times, 
there  had  been  a  writing 
master  attached  to  the  esta- 
blishment, as  well  as  a  master 
and  usher ;  and  that,  unless  a 
good  and  effective  plan  of 
education  in  English ,  writing, 
and  arithmetic  formed  a  part 
of  the  scheme  for  the  ad- 
ministration of  the  charity, 
there  would  not  be  a  suc- 
cession of  scholars  qualified 
for  prosecuting  the  study  of 
Latin  and  Greek,  and  the 
school  would  become  inef- 
fectual 
Fes,  519. 
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1827<  creasedf  the  Haberdashers'  Company,  on  a  represent- 

!  -  '  ation  made  to  them  by  the  sentlemen  who  were  visitXM? 

Attoenbt-  ^          O 

GsKE&AL  of  the  school,  and  resident  in  or  near  Neooport^  of  the 

BUbeLash.  neceaaity 

BES'  Co. 


fectual  as  a  place  of  instruc- 
tion in  the  learned  languages, 
as  well  as  useless  to  that 
districty  for  the  education  of 
youth  within  which  it  was 
intended  by  the  founder.  The 
prayer  of  the  petition  was, 
that,  in  the  scheme  for  the 
future  administration  of  the 
charity,  provision  might  be 
made  for  instructing  the  boys 
in  English,  writing,  and  arith- 
metic* 

Mr.  Hart  and  Mr. «/.  Rus* 
tdl,  for  the  petition. 

Mr.  Barber,  for  the  re- 
lators. 

Eldon,  Lord  Chancel- 
lor, made  an  order,  that  the 
Master  should  inquire,  how  far 
any  provision  for  instructing 
the  children  of  the  parishes 
of  Bostttorth  and  Cadeby,  and 
of  the  tenants  or  occupiers  of 
the  school  lands  in  Englishp 
writings  and  arithmetic,  would 
be  consistent  with  the  due 
execution  of  the  charity,  as 
founded  by  the  testator,  and 
in  furtherance  of  that  object; 
and  the  Master,  in  settling  a 
scheme  for  the  school,  was  to 
have  regard  to  the  result  of 


that  inquiry.  His  Lordship 
also  directed,  that  the  heir  at 
law  of  the  founder  (he  was  a 
party  to  the  suit)  diould  be 
served  with  warrants  in  pro- 
secuting the  inquiry. 

The  governors  proposed 
before  thi^  Master  a  scheme, 
in  which  provision  was  made 
for  instructing  the  scholars 
in  English,  writing,  and  arith- 
metic. 

The  Attorney-General  ap- 
peared before  the  Master 
separately  from  the  relators, 
and  opposed  the  scheme  as 
tending  to  alter  the  nature 
of  the  institution.  ' 

The  Master  approved  of 
the  scheme  proposed  by  the 
governors,  with  only  a  few 
alterations  in  matters  of  de- 
tail. It  provided  that  there 
should  be  an  usher,  whose 
sole  occupation  should  be  to 
instruct  the  scholars  ia  Eng- 
lish, writing,  and  arithmetic, 
from  the  most  elementary  of 
such  branches  of  education 
upwards,  and  who  should  re- 
ceive out  of  the  school  funds 
a  salary  of  70/.  a  year,  be- 
sides 201.  for  a  house ;  and 

that 
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necessi^  and  great  utility  that  would  attend  the  appoint- 
ment of  a  master  for  the  purpose  of  teaching  the 
scholars  writing  and  arithmetic,  appointed  a  master  for 
that  purpose  at  a  salary  of  20/.  per  annum,  which  the 
Master  (Mr.  Leeds)  was  of  opinion  was  a  proper  ap- 
pointment, and  ought  to  be  continued:  and  he  increased 
the  salary  of  the  writing-master  from  20/.  to  S0&,  the. 
salary  of  the  schoolmaster  being  at  that  time  90/., .  and 
the  salary  of  the  usher,  50/.  a  year. 

Mr.  Pemberton,   for  the  Attorney-General  and  the 
relators,  did  not  offer  any  opposition. 

The  Lord  Chancellor  made  the  order  according 
to  the  prayer  of  the  petition. 


1887. 


Attoknxt* 

GSNBkAL 
V, 

Habeeoabh- 
sab'  Co. 


Ayg,S, 


The  Master  reported  that  he  was  of  opinion  that  a 
portion  of  the  funds  of  the  charity  could  be  applied  in 
making  the  addition  after  mentioned  to  the  existing 
establishment,  without  diminishing  the  salaries  and  allow- 
ances already  payable  thereout,  and  after  reserving  a 
sufficient  fund  for  repairs  and  other  contingencies,  and 
that  the  school  belonging  to  the  charity  as  a  free  gram- 
mar school,  would  be  rendered  more  extensively  useful 
in  the  manner  and  for  the  purposes  intended  by  the 
founder,  by  adding  to  the  present  establishment  some 

provision 


that,  in  allotting  the  hours  of 
attendance  in  school,  care 
should  be  taken  to  give  the 
boys,  who  were  prosecuting 
the  study  of  the  learned  lan- 
guages, opportunity  to  have 
the  benefit  of  the  instruction 

Vol.  III.  N 


thus    provided    in    English, 
writing,  and  arithmetic 

The  report  was  confirmed; 
and  the  scheme  was  carried 
into  efiect  under  the  order  of 
the  Court. 
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pfovbioB  for  the  instruction  of  the  boys  educated  at  the 
school  in  writing  and  arithmetic.     And  he  was  also  of 
opinion,  that  a  competent  and  respectable  person  should 
be  forthwith  and  from  time  to  time  appointed  by  the 
Defendants  for  the  purpose  of  teaching  the  boys  belong- 
ing to  the  chari^  school  writing  and  arithmetic  for  two 
hours  in  each  day,  viz.  one  hour  in  the  morning,  and 
one  hour  in  the  afternoon;  that  the  annual  sum  of  60l> 
should  be  allowed  such  person  for  his  care  and  pains  in 
such  instruction ;  and  that  the  same  should  be  paid  out 
of  the  dividends  arising  from  the  sum  of  6571/-  195.Sd 
three  per  cent  consols,  the  then  amount  of  the  accu- 
mulations of  the  charity  fund. 


18S8. 
Aug.S. 


The  report  was  confirmed,  and  the  sum  of  60t  was 
ordered  to  be  paid  yearly  to  the  writing-master. 
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1 827.'.  saying  that  any  previous  credit  b^  been  given  to  Parr,  or 
that  any  previous  claim  against  bim  existed,  whicb  would 
have  entitled  the  creditor  to  equitable  relief  against  his 
assets.  The  demand  stood  solely  on  the  written  instru- 
ment; and  there  was  no  evidence  that  the  intenUon  of 
the  parties  was,  that  the  tenor  of  that  promissory  nolo 

•         •  •  • 

should  be  other  than  it  was.  Parr^  indeed,  was  de- 
scribed in  it  as  surety.  But  why  was  it  to  be  inferred, 
that,'  because  he  was  surety,  he  was  to  be  liable  not 
merely  jointly,  but  also  severally.  The  joint  liability 
imposed  on  him  by  being  a  party  to  the  note,  was  a 
liability  which  he  undertook  as  surety;  but  the  character 
in  which  he  undertook  the  liability  did  not  alter  its 
nature  or  extent.  If  the  note  was  to  be  considered 
as  several  with  respect  to  Parr^  was  it  to  be  considered 
several  also  with  respect  to  each  of  the  Ewings  ?  Could 
it  have  been  the  intention  of  the  parties  that  the  creditor 
should  have  a  right  to  call  upon  Parr  to  pay  the  pro- 
missory note  in  the  first  instance  ? 

Mr.  Rose,  for  the  respondents,  urged  the  same  topics 
which  had  been  insisted  on  before  the  Master  of  the  Rolls: 
and  he  further  contended,  that  on  the  principle  of  Grey 
V.  Chiswett  (a),  and  CcfweU  v.  Sikes  (5),  Oldham  and  Co. 
were  entitled,  even  if  the  note  were  considered  as  cre- 
ating merely  a  joint  obligation,  to  have  their  demand 
satisfied  out  of  the  assets  of  Parr.  John  Ewing  was 
bankrupt:  James  Swing  was  insolvent,  and  had  left  the 
country;  and  it  could  not  be  suggested,  that  there 
were  joint  assets  of  Parr  and  the  Ewings.  The  estate 
of  Parr^  therefore,  must  satisfy  the  debt:  and  his  per- 
sonal representative  would  have  a  right  to  the  benefit  of 
the  proof,  which  might  be  made  in  respect  of  the  note 
under  the  commission  of  bankrupt  against  John  Ewing. 

The 

(a)  9  Veu  1 18.  {h)  2  RuueU^  191. 
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T%e  Lord  Chancellor. 

The  claim  made  against  the  estate  of  PatTf  is  in 
respect  of  his  being  one  of  the  makers  of  the  promissory 
note;  and  his  estate  can  be  liable  only  on  the  assump- 
tion, that  there  was  a  mistake  in  the  form  of  the  n&te^ 
and  that,  in  signing  as  surety,  he  ineant  to  be  severally  • 
liable^  if  the  Ewings  did  not  pay.  Now  there  is  nothing 
to  satisfy  me,  that,  if  the  attention  of  the  parties,  bad 
been  drawn  to  the  circumstance,  the  creditor  would  not 
have  been  satisfied  with  the  security  derived  from  Parf^^ 
becoming  jointly  liable  with  the  Ewings. 

But  if  any  argument  in  favour  of  presuming  a  mis^ 
take  were  to  arise  out  of  the  circumstance  that  Part 
is  joined  as  surety,  how  is  the  supposed  mistake  to  be 
rectified  ?  It  is  said,  it  may  be  rectified  by  making  the 
note  joint  and  several.  The  effect  of  making  it  joint 
and  several  would  be,  that  it  would  not  have  been 
necessary  for  the  creditor  to  sue  the  Eabings  in  the  first 
instance,  and  that  he  might  have  proceeded  against 
Parr  alone,  without  even  joining  the  Eaoings  in  the 
action4  But  if  Parr  signed  merely  as  surety,  and  if 
effect  is  to  be  given  to  the  contract  of  suretyship,  he 
would  not  be  liable  except  on  the  default  of  the  prin-* 
cipal  debtors.  If,  therefore,  the  instrument  is  to  be 
altered  on  the  ground  of  its  not  having  carried  the  in- 
tention of  the  parties  into  effect,  I  cannot  satisfy  myself 
that  their  intention  would  be  carried  into  effect  by 
making  it  joint  and  several. 

I  see  no  ground  for  saying  that  any  thing  more  was 
intended  than  that  Parr  should  be  jointly  liable :  and  I 
cannot  alter  the  instrument  on  conjecture.  The  judg- 
ment of  the  Master  of  the  Rolls  must  be  reversed ;  and 
the  exception  overruled. 

Nn  * 
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Feb.  90.  LIVESEY  V.  LIVESEY. 

J\^£ARY  CARTER  LIVESEY  appealed  against  the 
judgment  of  the  Master  of  the  Rolls,  reported  in 
a  former'part  of  this  volume  (a),  insisting  that,  upon  the 
true  construction  of  the  will,  the  4000/,  vested  in  her 
brother  Edmund^  and  that  she,  as  his  personal  repre- 
sentative, was  entitled  to  the  annuity  of  200/.  a  year,  till 
the  4000/.  became  payable. 

In  addition  to  the  topics  which  bad  been  addressed 
to  the  Master  of  the  Rolls,  it  was  said,  in  support  of 
the  appeal,  that  his  Honor,  in  arriving  at  the  con- 
clusion which  was  embodied  in  his  order,  had  followed, 
not  jso  much  his  own  opinion  on  the  meaning  of  the 
will,  as  his  conception  of  the  effect  of  the  decree  pro- 
nounced by  Sir  Thpmas  Pltmer^  and  affirmed  by  the 
Lord  Chancellor;  and  that,  if  he  had  not  conceived 
himself  fettered  by  that  decree,  he  would  probably  have 
adopted  a  different  construction.  Now,  that  decree  de- 
clared, that  the  4000/L  was  payable  upon  the  death  of 
Hiza  Livesey :  but  if  the  subsequent  order  stood,  it 
never  would  become  payable  at  all.  If  it  were  thought 
that  the  concluding  clause  of  the  will  shewed  that,  if 
either  sister  died  without  issue,  the  whole  of  the  moiety, 
in  which  she  and  her  children  were  interested,  was  to 
go  to  the  survivor  and  her  children  and  grandchildren, 
even  that  view  of  the  case  would  be  met  by  holding,  that 
the  4000/.  vested  in  Edmund^  subject  to  the  contingency 

of 

(a)  See  supra,  287,  28  H. 
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of  being  subsequently  devested,  if  his  mother  died  with-        1850. 

out  leaving  issue.  *_    -  '-^ 

^  LiIYESEY 

17. 

'  LlVSSBT. 


The  Lord  Chancellob. 

The  testator  gave  his  property  to  trustees,  who  were 
to  lay  it  out  on  securities.  Afler  the  death  of  his  wife, 
his  daughters  Jane  and  Eliza  were  to  receive  the  interest ; 
and  a  yearly  sum  of  200/.,  which  was  to  come  out  of 
'Hizi^s  share,  was  to  be  paid  to  his  grandson  Edmund^ 
when  he  attained  twenty-one.  As  to  the  principal,  his 
daughters  were  to  have  a  power  of  disposing  of  it  among 
their  children  or  grandchildren ;  and,  in  the  event  of 
either  of  them  dying  without  issue,  the  fortune  of  the 
one  so  dying  was  to  go  to  the  survivor,  her  children,  or 
grandchildren.  But  with  respect  to  Eliza^s  moiety, 
there  was  expressly  excepted  from  her  power  of  appoint- 
ment a  sum  of  4000/. ;  *'  which  sum,"  says  the  testator, 
•*  shall  be  my  grandchildren's  property."  That  strong 
expression,  connected  with  the  circumstance  that  the 
4000/.  is  excepted  from  Eliza^s  power  of  appointment, 
leads  me  to  the  con6lusioD,  that  the  4000/.  vested  in 
Edmund  Worthington  Livesey^  though  it  was  not  payable 
till  his  mother's  death. 

I  do  not  find  any  words  in  the  will  adverse  to  this 
conclusion.  The  only  passage,  which  has  been  relied  on 
as  leading  to  a  contrary  construction,  is  the  conclud- 
ing clause,  which  describes  the  property,  which  either 
daughter,  in  the  event  of  her  dying  without  issue,  has 
power  to  dispose  of,  as  the  '*  moiety "  of  the  fund. 
But  the  same  clause  states  that  such  *<  moiety  is  to  be 
subject  to  the  restriction,  limitation,  and  distribution 
aforesaid  :"  and  the  addition  of  these  terms  satisfies  me, 

N  n  4  that 
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that  the  CSourt  is  not  bound,  in  the  construction  which 
this  will  is  to  receive,  by  the  use  of  the  term  moiety. 

As  to  the  200/.  a  year,  it  was  an  annui^  intended  for 
the  personal  benefit  of  Edmund  WorthingUm  Livesey^ 
which  might  o^  might  not  have  been  fully  satisfied  out 
of  the  interest  produced  by  the  4000/.,  but  which  was  to 
be  paid  in  full.    It  therefore  ceased  at  his  death* 

The  order  of  the  Master  of  the  Rolls  must  be  re- 
versed, in  so  far  as  it  declares  that  the  4000/.  did  not 
vest  in  Edmund. 
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SCOUGALL  V.  CAMPBELL.  • 


npHIS  was  an  application  by  one  of  three  Co-plaintiffs  A  bill  of  costi 

^    for  the  taxation  ofa  solicitor's  bill  of  costs.  was  delivered 

bj  the  Boha- 

tor  in  1809y 
•     In  1807,  Scougall  and  Co.  merchants  in  Scotland^  aftt^^^ 
employed  Kcn/e  and  Co.  as  their  solicitors  in  London^  to  paid  by  the 

client  *  bfia* 

conduct  certain  suits  in  equity  and  proceedings  at  law  tweenthat 
against  the  Defendants  Campbell  and  Co.     In  1814,  a  time  and 

1.  1      1  ^  rt  March  1817, 

sequestration  was  issued,  according  to  the  law  of  iSrc?^-  four  other  bills 
lartdj  against  the  firm  of  Scougall  and  Co.,  and  against  jeUvereX  and 

Scougall  and  Bett^  two  of  the  three  partners  who  com'-  various  pay- 

1  ments  were 
posea  made  on  ac- 
count :  in  November  IBl  7,  a  sixth  bill  was  delivered,  when  the  client  paid  the  general 
balance  due  on  the  bills  of  costs,  at  the  same  time  stating,  that  he  would  insist  on 
having  the  bills  taxed ;  an  application  for  taxation  to  a  Judge  at  law  in  1818,  and 
an  application  to  to  the  Court  of  King's  Bench  in  1819,  failed,  from  circnmstances 
not  involving  the  merits  of  the  question :  some  attempts  at  a  compromise  were 
made  from  time  to  time ;  and  the  client  was  obliged  on  three  or  four  occasions  to 
leave  England^  in  order  to  attend  to  urgent  business  in  foreign  countries ;  but  at 
length,  in  1884,  a  motion  was  made  to  have  the  bills  referred  for  taxation,  sup- 
ported by  evidence  that  some  of  the  items  of  charge  were  improper :  the  Court 
ordered  that  the  bill  last  delivered  should  be  taxed  generally,  and  that  the  five 
antecedent  bills  should  be  referred  to  the  Master,  with  a  direction  that  the  client 
should  deliver  to  the  solicitor  a  schedule  of  the  items  complained  of,  and  that  the 
Master  should  exercise  as  lai^e  a  discretion  as  he  might  think  fit  with  respect  to 
the  evidence  on  which  he  should  proceed  in  forming  his  judgment  concerning  these 
items. 

*  This  and  the  following  cases  were  decided  by  Lord  Eldon* 
Accidental  circumstances  prevented  their  insertldn  in  the  Second 
Volume. 
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SCOUOALL 
V. 

Cahpbelu 


posed  it ;  but  an  arrangement  was  entered  into  with  the 
third  partner,  Mr.  Siead,  who  resided  in  England,  by 
which  the  trustee  and  the  commissioners  under  the 
sequestration  re-as$igned  and  assured  to  him  the  claims 
and  demands  against  Campbell  and  Co>,  which  it  had 
been  the  object  of  the  actions  and  suits  to  enforce. 

Messrs.  Kaye  and  Co.  continued  to  act  as  Mr. 
ScougaWs  solicitors  down  to  November  1817.  During 
this  period  they  delivered  to  him  six  bills  of  costs, 
amounting  in  the  whole  to  upwards  of  2370/.  The  first 
was  delivered  in  the  autumn  of  1809,  and  was  paid  in 
full;  the  second,  in  the  autumn  of  1812;  the  third,  in 
the  autumn  of  1814;  the  fourth,  in  April  1815;  tbe 
fifth,  on  the  3 1st  of  March  1817;  and  the  sixth,  in  No- 
vember 1817.  After  the  payment  of  the  first  bill,  Mr. 
Slead  paid  to  Messrs.  Kaye  and  Co.  various  sums  on 
account;  and,  in  Naoember  1817,  they  claimed  the  sum 
of  779/.  175.  9d.  as  the  balance  due  to  them.  At  that 
time  Mr.  Stead  had  determined  to  employ  another  soli- 
citor; and,  in  order  to  obtain  possession  of  the  papers 
necessary  for  carrying  on  the  proceedings  in  law  and 
equity,  he  paid  that  balance  on  the  26th  of  November 
1817;  stating,  at  the  same  time,  that  it  was  his  de- 
termination to  have  the  bills  taxed,  and  to  insist  on  the 
repayment  of  such  deduction  as  might  be  the  result  of 
the  taxation. 


Some  attempts  were  then  made  to  settle  the  matters 
in  dispute  between  Mr.  Sicad  and  Messrs.  Kai/e  and  Co. 
by  submitting  them  to  a  respectable  solicitor ;  and  these 
having  proved  ineffectual,  Mr.  Stead,  in  December  1818, 
took  out  a  summons  to  obtain  a  Judge's  order  to  tax 
the  bills :  but  the  application  failed,  apparently  from  cir- 
cumstances not  at  all  connected  with  the  merits  of  the 
case.     In  Hilary  term  1819,  a  motion  was  made  in  the 

Court 
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Court  of  King's  Bench  for  the  taxation  of  the  bills ;  it 
stood  over  for  some  time;  the  negotiations  for  an 
amicable  arrangement  were  renewed ;  Mr.  Stead  did  not 
press  his  motion,  principally,  it  would  appear,  because, 
the  rule  of  the  King^s  Bench  not  permitting  afBdayits 
to  be  filed  in  reply,  he  could  not  fully  meet  the  case 
which  Messrs.  Kmfe  and  Co.  had  stated  in  their  affida* 
Tits ;  and  the  rule,  which  he  had  obtained,  was  finally 
discharged  with  costs. 
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A  few  weeks  afterwards  Mr.  Mtead  left  England  for 
Norway^  where  he  remained  till  the  end  of  the  year :  in 
1820  he  was  compelled  to  go  twice  to  the  Continent  on 
urgent  business;  and  he  tlien  went  to  Norway  a  second 
time.  After  his  return,  he  took  steps  with  a  view  to 
effect  the  taxation  of  thq  bills ;  but  considerable  delay 
was  occasioned  by  the  difficulty  which  he  swore  he  had 
experienced  in  finding  a  solicitor  who  would  undertake 
the  task. 

In  January  1824,  notice  was  served  of  a  motion  before 
the  Lord  Chancellor  for  the  taxation  of  the  bills ;  and, 
the  pressure  of  business  having  prevented  its  being 
brought  on  before  his  Lordship,  it  was  at  last  made 
before  the  Vic&-Chancellor. 

The  affidavits  in  support  of  it  alleged,  that  the  bills 
contained  many  unfair  and  exorbitant  charges;  and 
specified  many  items  which  were  represented  as  not 
being  sanctioned  by  the  custom  of  the  profession  or  the 
rules  of  the  Court 

Mr.  Knight^  for  the  motion. 

Mr.  SAadwell,  contra. 


The 
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1826.  The  Vice-Chancellor.    This  is  an  applicadoa  ta 

tax  a  solicitor's  bills  for  business  done  from  1807  to 
the  year  1817.  During  that  period  the  client  made 
many  payments  on  account,  and,  in  the  month  of  No^ 
vember  1817»  he  paid  the  full  balance  which  then  re- 
mained due.  This  payment  was  not  made  pending  the 
relation  of  solicitor  and  client;  it  was  a  payment  made 
upon  the  determination  of  that  relation,  and  for  the 
purpose  of  placing  the  papers  in  the  hands  of  a  new 
solicitor.  It  is  said  that  the  balance  was  paid  under  a 
protest,  preserving  to  the  client  all  his  right  of  taxation. 
Some  doubt,  perhaps,  might  be  entertained  with  respect 
to  that  circumstance:  but,  giving  to  the  client  the  benefit 
of  that  fact,  I  am  of  opinion  that  the  taxation  ought  to 
have  been  had  within  a  reasonable  time.  No  proceeding 
was  had  with  a  view  to  taxation,  until  the  latter  end  of  the 
year  1818,  when  an  application  was  made  to  a  Judge  of 
a  common  law  court  for  the  purpose  of  taxation.  The 
ultimate  opinion  of  that  Judge  on  the  merits  of  the 
application  does  not  appear  to  have  been  ^ven ;  and,  in 
the  month  of  February  1819,  the  client  made  an  ap- 
plication to  the  Court  of  King's  Bench;  but  he  afterwards 
abandoned  his  rule,  and  submitted  to  pay  the  costs  of 
the  motion.  From  the  month  of  February  1819  until 
the  month  of  January  1824,  no  other  proceedings  were 
taken  with  a  view  to  taxation.  Now  I  am  of  opinion, 
that  the  delay  between  February  1819  andjarmary  1824 
is  to  be  considered  as  a  delay  highly  injurious  to  the 
solicitor,  by  increasing  the  difficulty  of  establishing  his 
Aug.  1.  8,  5. 7.  claims  against  his  client ;  and  I  am  of  opinion  that  this 

delay  is  not  satisfactorily  accounted  for.    Therefore  the 
application  must  be  dismissed  with  costs. 


Mr.  Siead  renewed  his  motion  by  way  of  appeal  before 
the  Lord  Chancellon 

Mr. 
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Mr.  Ching  and  Mr.  Knight^  for  the  motion. 

Mr*  Shadoodlf  contrd. 

The  topics  urged  in  support  of  the  motion  were,  that 
the  period  of  time,  which  had  intervened,  was  not  such 
as  to  exclude  the  client  from  his  right  of  taxation ;  that 
the  delay,  even  if  it  had  been  much  longer,  was  accounted 
for  by  the  circumstances  of  the  applicant ;  that  the  ex« 
orbitancy  of  many  of  the  items  was  so  great  as  to 
amount  to  fraud ;  that  some  of  the  charges  were  for 
business  which  had  never  been  done,  and  for  disburse- 
ments which  had  never  been  made,  and  were  therefore 
directly  fraudulent;  and  that  neither  payment  by  the 
client  nor  his  acquiescence  would  protect  such  bills  from 
taxation. 

On  the  other  hand,  it  was  argued,  that  the  charges 
were,  on  the  whole,  fair  and  reasonable ;  that  bills  of 
costs,  which  had  been  settled,  would  not  be  opened, 
merely  because  they  contained  charges  which  might 
probably  be  cut  down  on  taxation ;  that  five  of  the  bills 
had  been  delivered  between  1809  and  March  1817,  and 
no  complaint  had  been  made  at  the  time ;  that,  after  so 
many  years  had  elapsed,  and  when  two  attempts  to  tax 
the  bills  had  failed,  the  solicitor  could  not  be  expected 
to  be  in  possession  of  that  evidence  to  establish  the 
various  particulars  of  his  demand,  which  he  could  have 
furnished,  had  it  been  required  at  an  earlier  period ;  and 
that,  in  particular,  he  was  now  deprived  of  the  evidence 
of  a  clerk,  who  could  have  proved  many  of  the  disburse- 
ments, which  were  now  disputed,  to  have  been  actually 
made. 
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The  Lord  Chancellor. 

In  reference  to  a  topic  which  has  been  alluded  to  in 
the  argument,  I  will  say  that,  if  any  solicitor  tells  a  cfient 
before  hand,  that  he  will  not  undertake  his  business,  if 
his  bill  is  to  be  taxed ;  or  if  any  solicitor,  in  the  progress 
of  a  cause,  gives  his  client  to  understand,  that  he  will  go 
on  with  it-*or  not  go  on  with  it,  according  as  his  bills 
are  to  be  taxed  or  not  to  be  taxed,  I  think  it  my  duty 
to  say,  that  the  judges  of  the  land  will  not  permit  him 
to  be  a  solicitor  in  any  other  cause.  I  do  not  believe 
that  any  judge  would  allow  a  solicitor,  who  had  so  acted, 
fo  continue  on  the  rolls:  and  I  will  not  permit  it  to 
be  intimated,  that  a  solicitor  will  act,  if  his  bills  are  not 
to  be  taxed,  but  will  not  act,  if  his  bills  are  to  be  taxed. 


With  respect  to  the  particular  nature  of  the  appli- 
cation now  before  me;  has  there  ever  been  a  case  in  this 
Court,  where,  after  a  long  period  has  elapsed  since  the 
payment  of  a  bill  of  costs,  taxation  has  been  ordered, 
unless  there  was  evidence  on  oath,  that  the  bill  con- 
tained such  and  such  charges,  which  would  not  be 
allowed  as  between  solicitor  and  client?  Where  the 
application  is  open  to  the  objection  of  staleness,  you 
must  meet  the  objection  by  shewing  that  the  charges  in 
the  bills  are  open  to  specific  objections;  and  in  such 
cases  it  must  be  made  out,  by  the  evidence  of  professional 
men,  that  there  are  in  the  bills  improper  and  fraudulent 
charges. 


• 

Affidavits  of  solicitors  were  filed,  stating  many  of  the 

charges  to  be  exorbitant  and  improper.  There  were 
counter  affidavits  in  support  of  the  charges  in  the  bills  of 
costs ;  but  they  did  not  meet  fully  eveiy.  part  of  the 
case  made  by  the  Plaintiff. 
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The  case  was  again  argued* 

ThehoKD  ChancxixoA. 

Unless  the  impression  on  my  mind  be  erroneous,  what 
was  done  in  November  1817  amounted  to  no  more  than 
this, — that  Mr.  Stead  paid  the  bills  of  costs,  under  a  pro- 
test that  payment  was  not  to  prevent  taxation,  and  that 
his  papers  were  then  delivered  over  to  him.  If  that 
were  so,  it  was  a  matter  of  course  that  he  might  have  ap- 
plied for  an  order  of  taxation  to  any  of  the  king's  courts, 
where  the  whole  or  any  part  of  the  business  had  been 
done.  If  he  has  thought  proper  not  to  call  for  taxation, 
and  such  a  length  of  time  has  run  out  as  renders  it  diffi- 
cult to  do  justice  to  the  solicitor,  it  is  owing  to  himself 
that  taxation  cannot  be  called  for.  Here,  however,  an 
application  was  made  to  the  Court  of  King's  Bench ;  and 
that  application  did  not  miscarry,  but  was  withdrawn,  in 
consequence,  as  it  would  appear,  of  a  sort  of  proposal 
that  the  bills  should  be  submitted  to  the  examination  of 
a  particular  solicitor,  who,  for  this  purpose,  was  to  stand 
in  loco  magistri*  At  that  time  it  would  have  been  a 
matter  of  course  that  the  bills  should  be  taxed ;  and  it 
would  not  have  been  necessary  to  have  pointed  out  this 
or  that  item  of  overcharge.  The  protest,  made  when 
the  balance  was  paid,  would  have  amounted  to  a  dis- 
pensation from  pointing  out  particular  items  which  might 
be  quarrelled  with. 


1826. 


At  last  the  proposal  of  arbitration  was  abandoned ;  and 
then  the  question  would  be,  whether,  making  allowance 
for  the  frequent  absence  of  the  party  from  the  kingdom, 
he  might  not  apply  to  the  Court  for  taxation  upon  the 
general  ground.  An  application  was  made  to  the  Vice- 
Chancellor,  and  was  refused;  and  if  the  case  stood 
before  the  Vice-Chancellor,  in  this  view  of  it,  as  it  now 

stands 
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scodgaix 
Campbell. 


Stands  before  me,  —  nothing  having  passed  which  would 
prevent  the  application  being  now  made,  as  it  might 
have  been  made  originally,  regard  being  had  to  the 
nature  of  the  transactions  which  have  passed,  —  then  I 
say  it  was  nothing  more  than  the  ordinary  application  to 
Court  for  the  taxation  of  the  bills,  to  be  dealt  with 
exactly  as  it  would  hav^  been  dealt  with,  when  the  first 
application  was  made. 


It  is  very  true,  as  has  been  stated,  that  at  this  distance 
of  time  there  may  be  difficulties  in  taxing  the  bills.  But 
if  those  difficulties  exist  in  a  case  constituted  with  cir- 
cumstances such  as  I  have  been  stating,  it  must  be  re- 
membered that  it  is  not  the  fault  of  the  Court,  or  of  the 
individual  who  applies  for  the  taxation  of  the  bills,  that 
the  difficulties  do  exist.  And  if  the  case  turns  out  to  be 
fairly  represented,  it  is  not  easy  to  believe  that  a  profes- 
sional gentleman,  with  all  these  matters  going  on,  and 
regard  being  had  to  what  has  passed  since  the  payment 
was  made,  should  not  have  been  anxious  to  preserve  all 
the  means  of  doing  justice  to  himself,  if  the  bills  were 
to  be  finally  taxed,  or  that  he  should  not  have  preserved 
all  the  evidence  of  which  he  was  ori^nally  in  possession. 
It  is  impossible  for  the  Court  to  say,  if  matters  have  been 
left  open  for  three  or  four  years,  that,  because  a  solicitor 
has  lost  the  benefit  of  the  attendance  of  his  clerk,  a  client 
is  not  to  succeed  in  his  application  to  have  his  bills  of 
costs  taxed ;  if  the  means  of  doing  justice  have  not  been 
lost  through  the  fault  of  the  other  party,  and  if  the  right 
to  have  that  taxation  has  not  been  destroyed  by  what  has 
passed. 


The  Court,  in  many  instances  where  difficulties  exist, 
goes  to  work  in  a  different  way  from  ordering  the  general 
taxation  of  a  bill ;  for,  if  difficulties  exist,  which  have 
been  produced  by  the  fault  of  the  parties  applying,  the 

Court 
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Court  furnishes  the  Master' with  the  means  of  trying 
particular  items  by  a  species  of  evidence,  which  under 
Other  circumstances  it  would  not  admit.  So  again  there 
are  cases,  in  which  the  Court  does  not  direct  a  general 
taxation,  but  confines  itself  to  the  objectionable  items 
pointed  out,  giving  the  party  an  opportunity  of  meeting 
the  objections  to  those  items  by  a  species  of  evidence, 
which,  without  the  particular  direction  of  the  Court, 
the  Master  could  not  receive.  But  if  this  case  is 
capable  of  being  represented  as  one,  in  whiohy  in  con« 
sequence  of  the  nature  of  the  transactions  in  the  interval 
between  the  first  application  to  the  Court  of  King's 
Bench  and  the  present  day,  the  right  of  having  the  bill 
taxed  has  been  preserved  entire,  then  the  application 
ought  to  be  disposed  of  exactly  as  it  would  have,  been, 
within  six  weeks  after  payment  of  the  bills  under  the 
pro^t.  The  client  had  at  first  a  clear  right  of  taxation ; 
and  if  that  right  remains,  the  application  is  the  common 
one. 


18«7. 


SC0U«ALL 
CAMPBItL. 


I  shall  again  look  at  so  much  of  the  affidavits  as 
apply  to  the  general  ground  of  taxation  t  for  if  the 
general  ground  can  be  made  good,  it  is  unnecessary  to 
consider  any  of  the  items.  If,  upon  the  general  ground, 
a  general  taxation  cannot  be  ordered,  then  the  nature 
of  the  case  b  such,  as  to  require  a  very  minute  attention 
to  each  item  which  has  been  made  the  subject  of  argu- 
ment at  the  bar. 


I  am  of  opinion  that  the  last  bill  must  be  taxed  gene- 
rally :  and  with  respect  to  the  antecedent  bills,  Mr.  SUad 
must  point  out  the  items  which  are  complained  of. 
Though  the  bills  may  be  considered,  and  though,  in  one 
sense,   I  consider  them  as  bills  claimed  against  the 

Vol.  III.  O  o  person 
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1827*       person  who  applies  for  this  tBacadon,  yet»  in  a  strict 
1^'  senses  much  of  them  would  be  taxable  only  on  the 

IT,  application  of  another  person,  namely^  the  trustee  of  the 

Campbsix.  sequestrated  estate  in  Scotland:  and  they  run  through 
such  a  series  of  years,  that  there  would  be  injustioe  in 
having  them  all  taxed  generally.  With  regard,  there- 
fore^ to  the  first  five  bills  of  costs,  the  only  order  which 
I  ought  to  make  is  this :  Let  the  person  applying  for  the 
taxation,  point  out  the  items  which  are  the  subject  of  his 
oomphunt;  let  the  Master  take  these  items  into  consi- 
deration, and  let  him  be  at  liberty  to  exercise  as  large 
a  discretion  as  he  pleases,  with  respect  to  the  eridence 
on  which  he  is  to  proceed  in  forming  his  judgment 
as  to  those  items ;  and  let  him  report  his  opinion  to  the 
Court. 


**  His  Lordship  doth  order  that  it  be  referred  to  the 
Master  to  tax  the  bill  of  costs  for  the  year  1817,  de- 
livered by  Messrs.  Kaye^  Freshfieldy  and  £aysf,  to  the 
Pldnttff  D.  Stead  $  and,  in  order  thereto^  and  for  the 
purpose  of  the  reference  of  the  other  bills  of  costs  hereby 
referred,  it  is  ordered  that  the  Plaintiff  and  Messrs. 
Ka^  and  Co.,  are  severally  to  produce  before  the 
Master  upon  oath  all  books,  papers,  writings,  and 
vouchers,  in  their  custody  or  power,  relating  thereto^  or 
any  of  the  items  or  charges  therein,  and  are  to  be  ex- 
amined upon  interrogatories  as  the  Master  shall  direct 
who  is  to  make  all  just  allowances :  and  as  to  the  five 
additional  bills  of  costs,  it  is  ordered  that  the  same  be 
referred  to  the  said  Master ;  and  it  is  ordered  that  the 
said  Plaintiff,  Z).  Steady  do  point  out  and  deliver  lo 
J.  27.  FreshJUld  a  schedule  or  list  of  the  items  whidi 
are  the  subject  of  his  complaint ;  and  it  is  ordered  diat 
the  said  Master  do  take  the  same  into  his  consideration, 

and, 
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and,  under  the  circamstanoes,  the  Master  b  to  excrdse       1827, 
as  larire  a  discretion  as  he  thinks  fit,  as  to  the  evidence     1     '  ^ 
on  which  he  is  to  proceed  in  forming  his  judgment  on  «. 

those  items ;  and  it  b  ordered  that  the  Master  do  state  ^^'"■■'^ 
his  opinion  to  the  Court  upon  all  the  matters  referred 
to  him :  and  in  case  it  shall  appear  that  Kojfe  and  Co^ 
&C.,  or  any  of  them»  have  been  overpaid  in  respect  of 
such  last<delivered  bill,  they  are  to  deliver,  upon  oath,  to 
D.  Steady  all  books,  papers^  vouchers,  and  writings,  in 
their  custody  or  power,  belonging  to  the  said  Plaintiff 
respecting  the  last«delivered  bill,  and  are  respectively  to 
repay  and  refund  to  the  said  Plaintiff  such  overplus.^ 

Reg.  Lib.  1826.  B.  fol. 
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BETWEEN 

TIMOTHY  POWELL,  JOSHUA  POWELL,  and 
THOMAS  HUNGERFORD  PO^V^LL, 

Plaintiffi ; 

AND 

JOSEPH  MARIA  SONNET,  ANTONIO  BER- 

NIS,  JOSEPH  MARIA  BERNIS,  JUAN  GON- 

18M.  ZALEZ  REY,  and  PEDRO  MARLA.  ADRL4- 


Aug.  1,9.29, 


ENSEN,    ...  -        Defendants. 


In  an  inter-  TN  Michaelmas  term  1824,  Josqph  Maria  Sonnets  An-- 
SirCourt^  '^^  JJ^mw,  and  Joseph  Maria  Bemis,  who  were 
order  the  mo-  the  surviving  partners  of  the  firm  of  Sonnet,  Bemisj 
been  brought    ^^^  (^o*»  brought  an  action  in  the  Court  of  King's 

l?,^^^^  .^  Bench  airainst  the  three  Panvells.  now  Plaintifis  in 
PUdnUfl^  to  be  ^  . 

paid  to  a  per-  equitVi  to  recover  damages  for  the  loss  which  Sonnet, 
aatboriti^  JJtfmii,  and  Co,  had  sustained  by  the  improper  sale  of 
from  all  the      certain  wools  which  they  had  consigned  to  the  Powells^ 

recJvett  -^^  ^®  ^'^^^  ^^  ^^^  action,  on  the  4th  of  March  1825^ 
though  some  one  of  the  objections  taken  by  the  Defendants  was,  that 
anti  have  not  Sonnet^  Bemisy  and  Co.  had  long  since  become  bank- 
app^red:  and  ^upts  or  insolvent,  and  that  the  action  ought  to  have  been 
pose  a  refer-     brought  in  the  names  of  Bey  and  Adriaensen,  who  had 

ill  L^K 

di!^:t^  to  ^^  appointed,  according  to  the  laws  of  Spcun,  syndics 

the  Master  to  or  assignees  of  their  estate  and  effects.     The  objection 

th^asufB^  ^^^  °^^  prevtul,  and  the   Plainti£&  at  law  recovered 

cientautho-  24,000/.  damages.     The  PoweUs  brought  a  writ  of 

ntv  to  recdvfi  

the  money  has  error  returnable  in  the  Exchequer  Chamber.  On  the 
been  gi?en.       28th  of  January  1 826,  that  court  affirmed  the  judgment; 

in  two  days  afterwards,  a  writ  of  error  was  brought  re- 
turnable in  parliament,  and  was  still  pending.    The 

errors 
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errors  assigned  did  not  involve  the  merits  of  the  causey        1826. 
bat  turned  merely  on  technicalities  in  the  record. 

ft 

In  the  mean  time,  the  PaweUs^  on  the  1 1th  of  Mmf 
18^5}  filed  a  bill^  which  was  in  substance  a  bill  of  inter- 
pleader, against  the  Plaintiflb  at  law,  and  their  allied 
syndics  or  assignees,  thereby  stating,  that,  in  December 
1615,  Joseph  Maria  Sonnet^  Antonio  BemiSj  and  Joseph 
Maria  Bemis^  became  bankrupts  or  insolvent  according 
to  the  laws  of  Spain  s  that  all  their  property,  estate,  and 
effects,  including  any  demand  which  they  might  have 
upon  the  Plaintiffs  in  respect  of  the  subject-matter  of 
the  action  at  law,  were  assigned  to  and  vested  in  Juan 
Gonzalez  Betfj  and  Pedro  Maria  Adriaensen,  who  were 
duly  tjibsen  assignees  and  syndics  of  their  estate  and 
effects;  and  that  the  Plaintiffi,  if  they  were  to. pay  the 
amount  of  the  damages  to  the  partners  of  the  firm, 
would  be  liable  to  pay  it  over  again  to  the  assignees* 
The  prayer  was,  that  Rey  and  Adriaensen  might  be 
decreed  to  accept  the  24,000^  in  satis&ctionof  all 
demands  in  respect  of  wools  consigned  by  Sonne^ 
JBemis^  and  Co.  to  the  Plaintiffi,  and  that  Sonnet  and 
the  two  Bemifs  might  be  restrained  firom  taking  any 
proceedings  to  compel  the  payment  to  them  of  the 
M,000/. 

On  the  4th  of  November^  the  Plaintiffi  obtained  an 
order,  that,  on  payment  of  the  24,000/.  into  cou|%  service 
of  the  subpoena  on  the  attorney  in  the  action  should  be 
good  service  on  Sonnet,  Antonio  Bemis,  and  Joseph  Maria 
Bemisi  but  neither  this  order  nor  the  subpoena  was 
served,  till  the  20th  of  January  1 826.  Appearances  were 
immediately  entered  for  those  three  Defendants,  and,  a 
commission  to  take  their  answer  having  been  craved, 
the  common  injunction  issued  against  them. 

O  o  8  A  notice 
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1820.  A  notiise  of  motion  was  then  given  on  behidf  of  fibfUMs^ 

Antonio  Semis,  and  Joseph  Maria  BermSf  to  dknolte 
the  injunction ;  and  as  the  Lord  Chancellor  expressed 
some  doubt  whether  that  was  the  proper  course  for  le- 
liering  the  Defendants^  it  was  followed  by  an  appliealioo 
to  discharge  the  order  directing  the  service  of  the  sub- 
poena on  the  attorney  in  the  action  to  be  good  service  on 
the  three  Defendants  in  equity,  who  were  the  PkintiA 
on  the  record  in  that  action. 

In  support  of  this  application,  aflMavits  were  filed  for 
the  purpose  of  shewing,  that^  thoi^h  Sonnet,  Bemis,  and 
Cck  had  suspended  thar  payments  in  ISlf,  the  right  to 
daim  the  sum  due  fiiom  the  PaweOs  continued  to  be  in 
them  alone^  and  that  the  syndics  took  no  interest  in  tbdr 
proper^,  but  were  merely  in  the  nature  of  in^iectors  for 
the  better  protection  of  the  creditors*  It  was  farther 
swora,^  that  Bey  and  Adriaensen  had  executed  certain 
instmroents  (and  the  instruments  were  set  forth),  which, 
so  far  as  they  could  have  any  possible  interest  in  the 
matter,  authorised  the  PcmeUs  to  pay  the  24>,(IOOiL  to 
the  person  whom  the  Plaintifi  in  the  action  had  bs^ 
points  to  receive  it. 

Mr.  Hart  and  Mr.  Tinney,  for  the  Defendants  who 
had  appeared^ 

'The  Plaintifis  in  this  suit^  having  committed  a  gross 
fraud  on  Sonnet  and  Co.^  for  which  a  jury  has  awarded 
24,000/.  damages,  have  filed  this  bill  for  no  other  pur- 
pose  than  to  prevent,  as  long  as  possible,  that  sum  from 
going  into  the  pockets  of  those  to  whom  it  belongs,  and  in 
the  hope  that  the  Defendants  will  give  up  a  part  of  theif 
daim,  in  order  to  escape  from  a  course  of  vexatious  lid- 
gation.  The  Plaintiffs  do  not  pretend  that  they  ought  not 
to  pay  the  money ;  their  only  pretext  for  the  bill  is,  that 

they 
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tbey  cannot  safely  pay  it  to  those  who  have  obtained  18C6« 
the  jadgmenty  because  the  true  title  is  in  B^  and  Adrp- 
'oensen.  We  deoy  that  the  title  is  in  R^  and  Adriaen'' 
sen  i  but  we  say,  that  it  is  unnecessary  to  enter  into  any 
inveBtjgation  or  discussion  of  the  point,  because  Bejf  and 
Adriaensen  concur  in  authorising  the  payment  to  be 
made  to  the  person  named  by  the  other  Defendants  to 
receive  the  money.  The  suit  is  in  substance  a  suit  of 
interpleader.  If  the  Court  sees  reason  to  believe  that 
there  is  no  dispute  between  the  parties,  whose  alleged 
adverse  rights  are  the  only  ground  for  the  application  to 
en  equitable  jurisdiction,  it  will  take  proper  means  to 
ascertain  that  fact;  and,  when  the  fact  is  ascertained* 
will  put  a  stop  to  a  litigation  which  is  disclaimed  by  the 
only  parties  between  whom  any  question  could  be  sup* 
posed  to  exists  They,  who  file  such  a  bill,  ought  to  pay 
the  costs  of  it$  but,  in  order  to  lessen  any  difficulties 
which  may  be  thought  to  attend  the  cas^  we  are 
willing  that  they  should  have  their  costs  as  interpleading 
Plaintiffi. 

Mr.  Home  and  Mr.  Koe^  contra* 

Let  the  Defendants  who  have  appeared  put  in  their 
answer;  and  they  may  then  call  upon  the  CSourt  to 
listen  to  any  implication  which  they  may  have  to  make 
with  respect  either  to  the  injunction  or  to  the  money 
which  has  been  pcud  in.  But,  before  answer,  such 
applications  as  have  been  made  in  this  cause  are  altoge* 
ther  irregular. 

It  is  impossible  to  protect  the  Plaintiffs  by  any  order, 
which  can  be  made  in  the  causey  in  its  present  statci 
2iey  and  Adriaensen  have  not  appeared;  no  order, 
therefore,  can  be  madis  so  as  bind  them;  and,  conse^ 
quently,  die  Plaintifis  will  still  be  exposed  to  their  claim* 

Oo  4  Mn 
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Mr.  Hart^  in  reply. 

It  is  enough  if  the  Court  ascertains  to  its  satis&cUon, 
that  the  Plaintiffi  run  no  possible  danger  from  any  claim 
which  can  be  made  by  Bey  and  Adriaensen.  The  ob- 
ject of  requiring  answers  is  merely  to  add  to  the  delay. 
Much  time  must  be  lost,  before  answers  can  be  obtained 
from  Defendants  residing  in  Spain  ;  when  they  are  ob- 
tained, they  will  probably  be  found  not  quite  sufEdent 
in  every  point  for  Plaintiffs  like  these:  the  Plaintifi 
will  say,  that  they  have  a  right  to  a  sufficient  answer; 
and  exceptions  and  further  answers  and  amendments  will 
follow,  till  the  hopes  and  the  patience  of  these  fbreigD 
merchants  be  exhausted. 


On  the  16th  otjune^  the  Lord  Chancellor  made  the 
following  order :  —  «*  That  it  be  referred  to  the  Master 
of  this  Court  in  rotation  to  inquire,  whether  the  De- 
fendants have  given  a  sufficient  authority  to  any  and 
what  person  to  receive  the  sums  mentioned  in  the  Plain- 
tiffs' bill,  and  to  give  an  acquittance  to  the  Plaintiffj» 
against  all  demands  upon  the  subject  of  this  suit.  And 
the  Master  is  to  state  to  the  Court  not  only  his  opinion, 
but  also  the  fitcts  on  which  that  opinion  is  founddl,  and 
to  proceed  de  die  in  diem  /  and  after  the  Master  shall 
have  made  his  report,  any  of  the  parties  are  to  be  at 
liberty  to  make  such  application  to  this  Court  as  they 
ibay  be  advised." 


A  state  of  facts  was»carried  in  before  the  Master  on 
behalf  of  Sonnetj  Antonio  Beimisj  and  Joseph  Maria 
Bemisi  and,  on  the  25th  of  Jidt/f  the  Master  made  his 
I'eport.  It  set  forth  a  power  of  attorney,  by  which  Bej 
and  Adriaensen  authorized,  in  the  most  ample  terms,  a 

Mr. 
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Mr.  Benell.  to  claim,  and  receiTe  from  the  Pofwetts  the  1M6. 
sums  in  question ;  a  similar  power  of  attorney  to  Renell 
from  Sonnet f  Jnionio  Bemis^  and  Joseph  Maria  Bemis ; 
and  an  instrumenty  by  which,  after  reciting  the  verdict 
and  the  two  powers  of  attorney,  Rey  and  Adriaensen  re- 
leased the  PoweUs  from  all  claims,  upon  their  paying  to 
Benell  the  amount  of  the  verdict  and  the  costs.  The 
Master  concluded  by  certifying,  that  he  was  of  opinion, 
that  the  Defendants  had  given  a  suflScient  authority  to 
Benell  to  receive  the  money,  and  to  pve  the  Plaintifis 
an  acquittance  against  all  demands  in  respect  of  the 
subject  of  the  suit. 

The  PlaintiK  in  equity  took  exceptions  to  the  re- 
port. 

The  exceptions  being  set  down,  the  Lord  Chancellor 
said,  that  they  should  be  heard  on  the  ?th  of  August ; 
and,  in  the  event  of  their  being  overruled,  the  Defend- 
ants were  to  be  at  liberty  to  pray,  as  consequential  upon 
the  confirmation  of  the  -  report,  directions  touching  the 
payment  of  the  money  out  of  Court. 


Mr.  Home  and  Mr.  Koe^  in  support  of  the  exceptions,       Aytg.  s. 
contended,  first,  that,  upon  the  construction  of  the  in- 
struments set  forth  in  the  report,  the  Plaintiffs  would  not 
be  safe  in  paying  the  money  to  Benell  s 

And,  secondly,  that  no  efiectual  step  could  be  taken^ 
and  least  of  all,  could  any  order  for  the  payment  of 
the  money  be  made,  until  Bey  and  Adriaensen  had  ap- 
peared. 

Mr.  Hart  and  Mr.  Tinney^  contrd. 


The 
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18i6. 
Aug.  9S. 


TkeljoKo  Chanoixoiu 

Tlie  original  application  was  to  dissolve  the  Injunc- 
tion ;  but  to  have  dissolved  the  injunction  would  have 
been  of  litde  use,  considering  that  a  writ  of  error  in  par^ 
liament  was  pending. 

It  is  represented  that  the  bill  does  not  deny  the  right 
of  either  the  one  set  of  Defendants  or  the  other  to  re- 
ceive the  money,  but  merely  alleges  that  it  ought  not  to 
be  paid  to  the  Defendants,  who  were  the  Plaintifi  at 
law,  because  a  tide  is  set  up  to  it  by  the  other  set  of 
Defendants.  And  certainly  I  find  no  other  equity  on 
this  record.  Then,  the  whole  object  of  the  suit  will  be 
obtained,  if  the  money  be  paid  to  some  person  who 
has  authority  from  both  sets  of  Defendants  to  receive  it, 
and  if  the  payment  be  accompanied  with  some  order, 
which  will  make  it  impossible  for  any  of  the  persons. 
Defendants  to  the  bill,  again  to  disturb  the  persons 
who  are  Defendants  at  law.  The  bill  asks  nothing  but 
indemnity ;  it  requires  merely  that  the  Defendants  should 
concur  in  receiving  the  money,  and  that  there  should  be 
an  injunction  to  prevent  any  of  them  from  renewing  the 
demand.  If  the  attorney  of  all  the  Defendants  comes 
here  to  receive  the  money,  how  could  the  Defendants, 
who  have  not  appeared  to  the  bill,  ever  set  up  any 
demand  eitiier  at  law  or  in  equity?  or,  if  such  a  thing 
be  deemed  possible,  have  I  not  power,  when  the  money 
is  paid  out  of  this  Court  to  a  person  who  is  their  at- 
torney as  well  as  the  attorney  of  other  persons,  to 
impose  upon  them  whatever  terms  may  be  thought  rea- 
sonable ;  to  annex,  for  instance,  to  the  order  for  pay^ 
ment,  an  injunction  against  the  setting  up  of  any  demand, 
in  time  to  come,  by  any  of  the  persons  in  whose  behalf 
he  receives  it  ?  It  was  with  these  views  that  I  directed 
the  reference. 

The 
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The  order  made  was,  *'  That  the  29,868/.  IO5.  7(L 
Bank  8  per  cent  Annuities^  standing  in  the  name  of  the 
Acoountant  General  in  trust  in  this  cause  should  be 
transferred  to  Robert  Prudem  BeneU^  on  behalf  of  all 
the  Defendants;  that  the  exceptions  should  be  over* 
ruled,  and  the  Master's  report  confirmed ;  that  it  should 
be  referred  back  to  the  Master  to  tax  the  Plaintiffs 
their  costs  of  this  suit»  except  the  costs  of  the  excep- 
tions ;  that  the  sum  of  BL,  deposited  with  the  registrar 
on  setting  down  such  exceptions,  should  be  paid  back 
to  the  Plaintiffs ;  that  the  Master  should  deduct  the  same 
out  of  the  Plaintiffs'  costs  as  taxed;  that  such  costs,  when 
taxed,  should  be  paid  out  of  the  sum  of  44'0/.  10^.  Id, 
cash  in  the  bank,  placed  to  the  credit  of  this  cause ;  and 
that  the  residue  of  the  said  sum  of  440/.  lOs*  7(L  cash 
should  be  paid  to  Robert  Prudem  ReneU :  and  it  was  or- 
ordered  that  all  the  Defendants  should  be  perpetually 
enjoined  from  all  proceedings  at  law  or  otherwise  against 
the  Plaintiffs  to  recover  the  sum  of  24,000/.  in  the  bill 

mentioned. 


The  Master  is  <^opiiik>D9  that  Rendl  baa  a  anffioient  18C6. 
authority  from  all  the  Defendants  to  receive  the  money. 
The  exceptions  insist,  that  the  authority  is  not  sufficient. 
My  opinion  is,  that  the  authority  is  sufficient.  I  shall 
therefore  direct  the  money  to  be  paid  to  BeneU^  as  the 
attorney  of  all  the  Defendants ;  and  I  see  no  objection 
to  annexing  to  the  order  an  injunction,  restraining  all 
the  Defendants  from  making  any  further  demand  in 
respect  to  this  matter.  If  in  a  common  interpleading 
bill,  counsel  were  to  come  to  the  bar,  and  before  any  of 
the  Defendants  had  appeared  were  to  ask  that  the 
money  might  be  paid  to  a  person  duly  authorized  by  all 
to  receive  it,  the  Court,  if  satisfied  of  the  sufficiency  of 
^tlie  authority,  would  order  the  payment  to  be  made  to 
that  person  on  behalf  of  all. 
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1826.  mentioned,  and  from  all  other  proceedings  or  otherwise 
touching  the  claim,  demand,  damages,  and  other  matters 
in  the  bill  mentioned,  or  any  matters  respecting  which 
the  action  at  law  hereinafter  mentioned  was  brought^  ez« 
cepting  so  far  as  regards  the  costs  awarded  and  to  be 
awarded  in  the  action  at  law  in  the  bill  mentioned ;  as 
to  which'  costs,  his  Lordship  reserved  the  consideiBtion, 
until  after  the  decision  on  the  writ  of  error  in  the  Honse 
of  Lords ;  and  after  the  writ  of  error  should  have  been 
heard  and  decided,  any  of  the  parties  were  to  be  at 
liberty  to  apply  to  this  Court  as  they  should  be  ad- 
vised." 


Jufyss.  In  the  proceedings  on  the  writ  of  error,  the  judgment 

of  the  King's  Bench  was  affirmed  in  the  House  of 
Lords;  and  on  the  application  of  the  Defendants  in 
equity,  who  were  Plainti£&  at  law,  it  was  ordered,  that 
they  should  be  at  liberty  to  sue  out  execution  against 
the  Paaoells  for  the  costs  awarded  to  them  in  the  action 
at  law,  and  on  the  writs  of  error  in  the  Exchequer 
Chamber  and  the  House  of  Lords. 
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1827. 


COCKERELL  v.  CHOLMELEY. 


^IR  HENRY  ENGLEFIELD,  by  his  will  dated  in  Lands  were 

^  November  1778,  devised  a  mansion-house  and  estate  ^^®^  ^^ 

'  trustee  and 

called   White  Knights,   with   various  other  lands   and  his  heirs,  to 

hereditaments,  to  Lord  Cadogan  and  Sir  Charles  Bucket  fj^^  ^<^ 

and  their  heirs,  to  the  use  of  his, ,  the  testator's  son,  out  impeach- 

Henfy  Charles  Englefield  for  life,  without  impeachment  ^ith  divers  re^ 

of  waste  except  in  the  house  and  offices;  remainder  maindersover; 

and  a  power 
to  the  first  and  other  sons  of  Henry  Charles  succes-  was  given  to 

sively  in  tail  male;  remainder  to  the  use  of  the  tes-  *"®  *ro**®«» 
^  '  ^       with  the  con- 

tator's  second  son  Francis  Michael  Englefield  for  life,  sent  of  the 
without  impeachment  of  waste;  remainder  to  the  first  in^Ms'sesdon^ 
and  other  sons  of  Francis  Michael  successively  in  tail  to  sell  the 
male ;  remainder  to  the  testator's  daughter  Teresa  Anne  any  ]^  of 

for  life,  without  impeachment  of  waste ;  remainder  to  ^»  ""^  *? 

'^  ...  Jay  out  the 

her  first  and  other  sons  successively  in  tail  male;  with  money  in  the 

divers  remainders  over.     A  power  of  sale  was  given  other  tods  to 
to  the  trustees  by  the  following  clause: — ^*  Provided  be  settled  to 
also^  and  my  will  further  is,  that,  notwithstanding  any  of  and'tn'Sie*^' 

the  meantime,  to 
invest  it  in  the 
public  funds,  and,  for  the  purposes  of  such  sale,  to  revoke  the  original  uses,  and 
appoint  new  uses.  A  contract  was  entered  into  for  the  sale  of  the  estate  for 
13,400/.,  exclusive* of  the  timber,  which  was  to  be  taken  at  a  valuation;  and,  it 
being  concdved  that  the  tenant  for  life,  without  impeachment  of  waste,  was 
entitled  to  receive  for  his  own  benefit  the  amount  of  the  valuation  of  the 
timber,  a  deed  was  executed,  by  which  he,  in  consideration  of  244 Sil,  conveyed 
the  timber  to  the  purchaser,  and  the  trustee,  in  consideration  of  19,400/1,  con- 
veyed the  land  exclusive  of  the  timber.  Many  years  afterwards,  the  tenant  for  life, 
l)eing  advised,  that  he  was  not'  entitled  to  the  amount  of  the  valuation  of  the 
timlxr,  transferred  to  the  trustee  as  much  s  per  cent,  stock  as  §448/.  would  have 
produced  at  the  time  of  the  sale.  After  the  death  of  A.,  the  next  remainder-man 
though  he  had  concurred  in  proceedings,  in  which  the  fund  produced  by  the  sale 
was  treated  as  applicable  to  the  purposes  of  the  testatoi^s  will,  brought  a  writ  of 
formedon,  and  obtained  judgment,  on  the  ground  that  the  power  of  sale  was  not 
well  executed :  Held,  that  a  court  of  equity  ought  not  to  interfere  by  injunction  to 
deprive  him  of  the  benefit  of  that  judgment. 

Semble.  A  plaintiffought  never  to  come  into  a  court  of  equity  to  have  an  alleged 
defect  in  the  execution  of  a  power  supplied,  without  admitting  on  the  record«that. 
at  law,  the  power  has  not  been  well  executed. 


566 


CASES  IN  CHANCERY. 


18«7. 


CocxBua.L 
Cboucelet. 


the  uses  or  estates  herembefore  created  and  limited,  it 
shall  and  may  be  lawful  for  the  said  Charles  Sloane 
Lord  Cadogan,  and  Sir  Charles  Bucket  or  the  survivor 
of  them,  or  the  heirs  of  the  survivor,  from  time  to 
time  and  at  all  times  during  die  lives  of  Henry 
Charles  Englefieldf  Francis  Michael  Englefieldf  and 
Teresa  Anne  Englefieldf  or  during  the  life  or  lives  of  any 
or  either  of  them,  at  the  request  and  by  the 
or  appointquent  of  the  person,  who^  for  the  time 
shall  be  in  possession  of  or  entitled  to.  the  rents  and 
profits  of  the  said  hereditaments  and  premises  by  virtue 
of  the  limitations  herein  contained,  signified  by  any 
deed  or  writing,  deeds  or  writings  under  his  or  her 
hand  and  seal,  attested  by  two  or  naore  witnesses,  to 
make  sale  and  dispose  of,  or  to  convey  in  eacdiaiigp  of 
or  for  other  manors^  landsy  tenements,  and  heredita- 
ments, all  or  any  part  or  parts  of  the  said  manon, 
capital  messuage  or  mansion*hottse,  lands,  tenements, 
wood-grounds>  rents,  tithes^  hereditaments,  and  pre- 
mises, with  their  appurtenances,  to  any  person  or  per- 
sons whomsoever,  either  together  or  in  parcels^  for  such 
price  or  prices  in  money  or  any  other  equivalent,  as  to 
them  the  said  Charles  Sloane  Lord  Cadoganf  and  Sir 
Charles  Bucke^  or  the  survivor  of  them,  or  the  heirs  of 
the  survivor  shall  seem  just  and  reasonable;  and  to  that 
end,  for  the  said  Charles  Sloane  Lord  Cadf^an^  and  Sr 
Charles  Bucke,  or  the  survivor  of  them,  or  the  heirs  of 
such  survivor,  by  any  deed  or  deeds,  writing  or  writings 
under  their  hands  andseals,  sealed  and  delivered  in  the 
presence  of  two  or  more  witnesses,  to  revoke^  deter- 
mine, and  make  void  all  and  every  or  any  of  the  uses, 
trusts,  estates,  powers,  provisoes,  and  limitations  herein- 
before limited,  created,  provided,  and  declared  of  and 
concerning  the  said  manors,  messuages,  lands,  tene- 
ments, wood-grounds,  rents,  tithes,  hereditaments,  and 
premises  so  to  be  sold,  disposed  o^  or  exchanged ;  and 

by 
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by  the  same  or  any  other  deed  cm*  deeds,  writing  or 
writings  to  be  sealed,  delivered,  and  attested  as  afore- 
said, to  limit  and  appoint  the  same  manors,  messuages, 
lands,  tenements,  wood-grounds,  rents,  tithes,  heredita- 
ments, and  premises,  whereof  the  uses  shall  be  so  r&* 
yoked,  either  unto  such  purchaser  or  purchasers,  or  the 
person  or  persons  making  such  exchange  or  exchanges, 
and  his,  her,  or  their  heirs,  or  otherwise  to  limit,  declare^ 
or  direct  or  af^int  such  new  or  other  use  or  uses, 
trust  or  trusts  of  or  concerning  the  same  manors,  mes- 
suages, lands,  tenements,  wood-grounds,  rents,  tithes, 
hereditaments,  and  premises,  as  shall  be  requisite  and 
necessary  for  the  executing  and  effecting  such  sales, 
dispositions,  and  exchanges;  and,  upon  payment  and 
receipt  of  the  mon^  arising  on  the  sale  of  the  said 
premises,  or  any  part  or  parts  tiiereof^  which  shall  be 
absolutely  sold  as  aforesaid,  to  give  and  sign  proper 
receipts  for  the  money  for  which  the  same  shall  be  so 
sold,  which  receipts  shall  be  sufficient  discharges  to  any 
purchaser  or  purchasers  for  the  purchase-money  for 
which  the  same  shall  be  sold,  or  for  so  much  thereof  as 
in  such  receipts  shall  be  acknowledged  or  expressed  to 
be  received;  and  such  purchaser  or  purchasers  shall 
not  be  answerable  or  accountable  for  any  loss,  misap- 
plication, or  non-application  of  such  pnrchase*money, 
or  any  part  thereo£"  The  monies,  arising  from  any 
sale,  were  to  be  lud  out  in  the  purchase  of  other  lands 
to  be  conveyed  to  tiie  same  uses,  and,  until  prc^r  pur- 
chases were  found,  were  to  be  invested  in  government 
or  real  securities. 

The  testator  died  in  1780 ;  and  in  the  following  year 
Sir  Charles  Bucke  died. 

'    In  178S,  JVhUe  Knights  was  sold  to  Mr.  Martin^  and 
the  purchase  was  completed  by  an  indenture,  to  which 

Lord 
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182T.       Lord  Cadogan  and  Sir  Henry  Charles  Englefidd  were  par- 
^   »  ties,  dated  the  12th  of  May  1788,  and  attested  and  exe- 

«.  cuted  according  to  the  form  require^  by  the  will  for  the 

Choucblet.    exercise  of  the  power  of  sale.  That  indenture,  after  staUng 
the  will  and  the  power,  contained  the  following  recital : — 
"  Whereas  Charles  Shane  Lord  Cadogan  hath,  by  virtue 
of  the  power  which  was  given  and  reserved  to  him  and 
Sir  Charles  Bucke  in  and  by  the  will  of  Sir  Henry  Engle^ 
Jield^  and  in  exercise  thereof,  at  the  request  and  by  the 
direction  of  Sir  Henry  Charles  Englefield  (testified  by  this 
writing  under  his  hand  and  seal),  contracted  and  agreed 
with  William  Byam  Martin  for  the  sale  to  him  of  the 
manor  or  lordship  of  White  KnightSf  with  the  rights,  &C* 
thereunto  belonging,  except  as  hereinafter  is  excepted, 
and  also  of  the  capital  messuage  or  mansion-house,  called 
White  KnightSf  &c.  at  or  for  the  price  or  sum  of  lS,iOO^; 
And  Sir  Henry  Charles  Englefield^  who,  as  tenant  for 
life  without  impeachment  of  waste,  is  entitled  to  the 
timber  and  trees  standing  and  growing  and  being  on 
the  said  premises  so  agreed  to  be  sold  to  William  Byam 
Martin^  hath  agreed  to  sell  the  timber  and  timber  trees 
unto  William  Byfim  Martin  at  or  for  the  price  or  sum 
of  24'48/."     By  the  operative  part  of  the  deed,  it  was 
witnes3ed,  that,  in  pursuance  of  the  agreement  of  Lord 
Cadogan^  and  in  consideration  of  13,400/.  paid  to  him 
by  Martin^  with  the  privity  of  Sir  Henry  Charles  Engle- 
Jield^  he.  Lord  Cadogan^  by  force  and  virtue  of  the  said 
power  and  authority,  did  revoke,  determine,  and  make 
void  air  and  every  the  uses,  trusts,  estates,  &c.  limited, 
created,  &c.  in  and  by  the  will  of  Sir  Henry  Er^lefield 
deceased,  of  and  concerning  the  manor  of  White  Knights^ 
and  the  hereditaments  thereunto  belonging.     He  then 
limited  and  appointed,  and  also  bargained  and  sold,  the 
premises,  to  the  purchaser  and  his  heirs.    In  the  property 
thus  conveyed  by  JLord  Cadogan^  "  the  ground  and  soil 
of  all  trees,  woods,  and  underwoods,"  was  expressly 

included ; 
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included;  and  the  furniture  of  the  mansion-house  was, 
also  a$signed  to  Mr.  Martinj  without  the  payment  of  any 
additional  consideration.  The  indenture  further  wit- 
nessed, that,  in  consideration  of  2448/.  paid  to  Sir  Henry 
Charles  Englefield  by  William  Bjfam  Martin^  he.  Sir 
Henry  Charles  Englefield^  granted,  bargained,  and  sold 
unto  Martin  and  his  heirs,  ail  the  timber,  and  the  fruit  - 
and  other  trees  of  what  nature  or  kind  soever,  and  all 
woods  and  underwoods  then  standing,  growing,  or  being 
on  the  said  lands  and  grounds  thereby  granted,  bar- 
gained, and  sold;  and  all. the  right,. interest,  and  de-i 
mand  of  him.  Sir  Henry  Charles  Englefield^  o^  in,  and 
to  the  same. 
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The  18,400/.  was  paid  to  Lord  Cadogan  and  invested 
upon  the  trusts  of  the  will :  the  2448/.  was  received  by 
Sir  Henry  Charles  Englefield ;  and  the  timber  was  left 
standing. 

In  .1806,  doubts  having  been  suggested,  whether, 
inasmuch  as  the  timber  had  not  been  severed  at  the 
date  of  the  execution  of  the  indenture  of  the  12th  of 
Mca^  1783,  Sir  Henry  Charles  Englefield  was  entitled  to 
retain  the. sum  at  which  it  had  been  valued,  he,  on  the 
29th  of  July  1806,  purchased  and  transferred  into  the 
name  of  Lord  Cadogan  368 1/L  As.  three  per  cent,  con- 
solidated bank  annuities,  being  the  amount  of  stock 
which  the  2448/.  would  have  produced  at  the  time  of 
the  completion  of  the  sale. 

Mr.  Martin  afterwai*ds  sold  the  property  to  the  Duke 
of  Marlborough :  and  large  sums  were  expended  in 
adorning  and  improving  the  estate. 


In  March  1822,  Sir  Henry  Charles  Englefield  died 

without  issue.   Francis  Michael  Englefield  was  previously 

Vol.  IIL  P  p  dead 
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18B7.       dead  without  issue;  their  sister  Teresa  was  also  dead; 
C!hfl«fcR«tA    ^^^  ^^^  eldest  son  Francis  Chdmelejfj  under  the  limit- 
9.  ations  in  the  testator^s  will,  became  tenant  in  tail  in  pos- 

session of  all  the  devised  property.  In  Jubf  \%2%  Francis 
Ckotmeley  presented  a  petition  under  Lord  Eidon^s  act, 
which,  after  stating  the  sale  to  Martin^  and  reciting  that 
part  of  the  fiind  produced  by  the  sale  had  been  ex- 
pended in  efi^tuating  an  enclosure  oFothers  of  the  devised 
estates,  and  in  paying  the  costs  of  an  act  of  parliamoit 
for  appointing  new  trustees  of  Sir  H.  Englefidd^z  will, 
prayed  that  the  trust  monies,  including  the  produce  oS 
that  sale^  and  the  sum  invested  as  the  price  of  the 
timber,  might  be  paid  to  him.  Upon  that  petition  the 
usual  order  of  reference  was  made :  the  Master  reported 
that  Francis  Ckclmeley  was  entitled  to  the  money :  and, 
in  Nooember  1822,  it  was  ordered  to  be  paid  to  hira; 
but  he  afterwards  declined  to  take  the  benefit  of  that 
order. 

In  Michaelmas  term  1829)  Francis  Chdmeley  com* 
menced  an  action  of  formedon  in  the  Common  Pleas  to 
recover  White  Knights,  On  argument,  the  Coort  of 
Common  Pleas  were  of  opinion,  that,  inasmuch  as  Lord 
Cetiogan  had  conveyed  the  lands  without  the  timber,  the 
power  was  not  well  executed,  and  {a)  judgment  was 
given  for  the  demandant. 

In  Febmary  1826,  the  bill  was  file(|  against  Francis 
Chdmeley  by  the  Duke  o{  Marlborough^  and  various  other 
persons  who  were  trustees  for  him,  or  claimed  as  incum- 
brancers or  purchasers  under  him.  It  charged  that  the 
Defendant  had  acquiesced  in  and  confirmed  the  sale;  that 
he  had  full  notice  of  the  indenture  of  the  12th  of  May 

1783; 

(a)  The  argument  and  judgment  in  the  Common  Pleas  are 
ported  in  5  JSing.  S07. 


CASES  IN  CHANCERY. 

1785;  that  krge  sums  of  money  had,  with  his  imow- 
iedgOf  been  expended  by  the  purchasers  in  the  improve- 
ment of  the  property;  and  that  he,  by  his  agenls,  bad 
attended  the  progress,  throogh  parliament,  of  the  bill  ibr 
Appointing  new  trustees  of  the  devised  estates,  and  had 
received  his  costs  out  of  the  trust  funds  produced  by  the 
sale.  The  prayer  was,  that  it  might  be  declared  that 
the  Defendants  were  entitled  t6  have  any  defect  in  the 
manner,  in  which  the  sale  had  been  carried  into  exe- 
cution,  made  good,  and  that  the  Defendant  ipigfat  be 
decreed  to  confirm  the  title  of  the  Plaintifi,  and  re- 
strained from  proceeding  at  Unr  for  the  recovery  of  the 
premises. 

He  Defendant,  by  his  answer,  stated,  that,  though 
he  was  aware  of  the  iact  that  White  Knights  had  been 
sold  to  Mr.  Matiiftj  it  was  not  till  1623  that  he  had 
any  knowledge  of  the  tenor  of  the  deed  of  May  1783,  or 
of  the  contracts  of  sale,  or  of  the  manner  in  which  they 
had  "been  carried  into  execution. 

An  injunction  had  been  obtained  for  want  of  answer ; 
and,  on  shewing  cause  why  the  injunction  should  not  be 
dissolved,  the  question  in  the  suit  was  raised. 


5*71 
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Mr.  Harif  Mr.  Pepys^  and  Mr.  CockereU^  in  support 
of  the  injunction. 

The  question  is,  ought  Chobneley  to  be  allowed  in 
equity  to  avail  himself  of  his  judgment  at  law,  to  the 
prejudice  of  the  Plaintiffs,  who  are  purchasers  for  valu- 
able consideration.  The  intention  of  the  parties  to  the 
deed  of  Matf  1783  was,  that  the  power  should  be  ex- 
ecuted ;  the  contract  was,  that  the  estate  should  be  sold 
to  Mr.  Martin  in  execution  of  the  power;  and  he  paid 
;the  consideration  which  gave  him  a  right  to  have  the 
contract  executed.    If  it  has  not  been  executed  in  such' 

P  p  2  a  man- 
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1827*       a  manner  as  to  give  a  valid  legal  title,  those  who  re- 
1     ^  present  him  have  nevertheless  a  right  to  have  the  defect 

«.  supplied  in  a  court  of  equity.     A  contract  for  the  ez- 

Cholmblkt.  ^yjJQu  Qf  n  power  with  those  who  are  capable  of  ex- 
ecuting it  is,  in  equity,  a  virtual  execution.  Shannon 
v.  Bradstreet.  (a) 

It  is  said  that  the  contract  for  the  purchase  of  the 
timber  was  with  Sir  Henry  Charles  Englefield,  who» 
.  though  he  might  have  felled  the  trees,  had  no  power  to 
dispose  of  them,  so  long  as  they  were  not  severed 
from  the  inheritance.  But  the  contract  is  good,  at  least 
as  to  the  corpus  of  the  estate.  Suppose  that  there  were 
mines  in  the  property :  the  trustees  might  have  sold  the 
surface,  reserving  the  mines;  and,  in  the  same  manner, 
they  might  sell  the  lands,  reserving  the  trees.  If  th^ 
contracted  to  sell  the  lands  and  did  not  contract  to  sell 
the  trees,  the  contract  will  be  good  as  to  the  lands.  The 
Defendant  might  possibly  claim  the  timber;  but  the 
land  must  belong  to  the  Plaintiffs. 

The  remainder-man  has  sustained  no  injury ;  the  full 
value  of  the  timber  was  restored  to  the  trust  fund  in 
1806;  and  a  great  part  of  it  has  been  expended  for  the 
benefit  of  other  settled  estates,  which  have  now  devolved 
to  him.  He  has  the  advantage  of  that  expenditure,  and 
cannot  be  allowed  to  claim  fVhite  Knights  against  pur- 
chasers, part  of  whose  purchase-money  is  virtually  in 
his  possession. 

Mr.  Home^  Mr.  Sugden^  Mr.  Preston^  and  Mr.  Lyndtj 

controLn 

Where  there  has  been  an  intention  and  an  attempt  to 
execute  a  power,  but  the  execution  has  been  defective 

in 

(a)  1  St^.  4r  Lef.  52. 
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in  foriDv  a  court  of  equity  has  interfered  to  supply  the 
defect.  But  here  there  was  no  intention  to  execute  the 
only  power  which  the  trustee  had;  the  intention  was  to 
execute  a  power  which  did  not  exist.  A  court  of  law 
has  determined,  that  the  trustee  had  no  power  to  sell  the 
land  apart  from  the  timber  growing  upon  it;  yet  that  is 
the  power  which  he  has  attempted  to  execute,  and  which, 
in  fact,  he  has  completely  executed,  if  the  power  be  sup- 
posed to  exist.  The  Plaintiffs,  therefore,  call  upon  the 
Court  to  give  the  trustee  a  power  which  the  testator  did 
not  give  him,  and  to  hold  that  the  attempt  to  execute  a 
power,  which  he  did  not  possess,  is  a  good  execution 
of  a  different  power  which  he  has  not  attempted  to 
execute.    Beid  v.  ShergoUL  [a) 


1827. 


COCKSHXIX. 

9. 
CHOUfBLST. 


This  Court,  if  applied  to  in  1783,  would  not  have 
assisted  in  carrying  into  execution  the  contracts  stated 
in  the  deed  of  May  of  that  year ;  and,  if  the  contracts  were 
not  in  substance  a  valid  execution  of  the  power  then, 
they  cannot  have  acquired  a  new  character  by  the  lapse 
of  years.  The  tr{tnsaction  of  1783  was  contrary  to  the 
intention  of  the  donor  of  the  power :  such  an  act  is 
never  upheld  in  any  court  of  jusdce ;  if  it  is  bad  at  law, 
it  is  still  worse  in  equity. 

The  arrangement,  which  took  place  in  1806,  could 
not  remedy  the  substantial  vice  in  the  proceedings  of 
1783.  That,  which  is,  at  the  time,  an  invalid  execution 
of  a  power,  cannot  be  made  good  by  subsequent  acts. 
Hawkins  v.  Kemp  (&),  Surges  v.  Lamb,  {c) 


There  is  no  ground  for  alleging,  that  the  Defendant 
has  done  any  thing  to  preclude  him  from  enforcing  his 
legal  title.     His  title  did  not  accrue  till  1822;  and  the 

acts, 

(«)  10  Fes.  370.  (*)  3  Easi,  410.  (c)  1 «  Ves.  174. 

'    '       P^  3 
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1887.       acta,  referred  to  in  the  bill,  were  done  before  he  was 
^I^^J^JJ^    cognisEant  of  his  rights,  or  aware  of  the  tenor  of  the  deed 
of  3%  1785. 


ClBOIJIBtBT. 


Nov,  93. 


Eldan,  Lord  Changbllob. 

The  construction  of  an  instrument,  which  is  an  exe- 
cution of  a  power,  is  the  same  both  at  law  and  in  equity; 
and,  as  I  am  bound  to  take  it  for  granted  that  the  judg- 
ment  at  law  is  a  proper  judgment,  the  question  is,  Whe- 
ther there  are  equitable  circumstances  to  control  the  De- 
fendant from  taking  the  benefit  of  the  judgment  which 
he  has  obtained  ? 


If  there  were  an  agreement  to  execute  a  power  io 
fiiTour  of  a  purchaser,  this  Court  would  carry  that 
agreement  into  effect ;  and  if  there  were  an  antecedent 
contract,  which  the  Court  would  have  carried  into  efiect, 
but  there  had  been  a  blunder  in  the  mode  of  carrying 
into  execution  a  contract  which  the  Court  would  have 
executed  in  a  more  regular  way,  that  would  have  been  a 
foundation  for  the  remedial  operation  of  a  court  of  equity. 
But  before  a.  court  of  equity  can  so  interfere,  facts  most 
be  made  out  by  proof,  to  entitle  the  Court  to  apply  those 
principles,  which  will  enable  it  to  correct  the  instrument, 
and  make  it  a  good  execution  of  the  power. 

If  there  be  no  such  antecedent  facts,  still  acts  may 
have  been  done  by  the  person  who  insists  on  the  judg- 
ment at  law,  of  such  a  kind  as  to  estop  him  here  front 
taking  advantage  of  the  defective  execution  of  the  power. 


Judgment  had  not  been  pronounced  when  Lord  Ndtm 
resigned  the  great  seal :  but  the  parties  agreed  that  his 
Lordsbip^a  opinion  should  decide  the  motion ;  and  for 


that 
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that  purpose  there  was  aubmitted  to  him,  along  with 
the  record  as  it  then  stood,  a  correspondence  between 
Sir  Henry  Charles  Englefield  and  the  agent  of  Mr* 
Martin  in  1782  and  1783,  which  contained,  as  the 
Plaintifis  alleged,  the  contract  that  was  carried  into 
effect  by  the  deed  of  Miy  1783.  This  correspondence 
shewed,  that  the  negotiation  for  the  purchase  was 
entirely  with  Sir  Henry  Charles  Englefield  i  that  the 
terms  of  the  contract  were,  that  12,000  guineas  shoald 
be  paid  for  White  Knights^  exclusive  of  the  timberf 
which  was  to  be  taken  at  a  value  estimated  according  to 
the  custom  of  the  country ;  and  that  afterwards  an  ad- 
joining parcel  of  land  was  included  in  the  purchase^ 
which  added  800/.  to  the  purchase-money. 


IWt. 


CpfQoaau 


llie  following  observations  were  subsequently  trails^ 
mitted  to  the  parties,  as  containing  Lord  Eldon^s  judg^ 
ment  on  the  motion :  -^ 


cc 


This  bill  is  brought  by  Sir  Charles  Cockerelly  Henry 
Trailf  Sir  Richard  Blounij  the  Duke  of  Marlbarot^hj  and 
Dr.  Blaeksione:  and,  after  stating,  as  it  originally  stated, 
the  case,  has,  as  I  understand  the  matter,  now  intn>« 
duced  into  it  by  amendments,  the  correspondence  which 
I  took  place  previous  to  the  execution  of  the  conveyance 
of  Mey  1788 ;  —  a  correspondence,  which  seems  not  to 
state,  as  the  conveyance  itself  does,  two  distinct  con- 
tracts, one  for  the  sale  of  the  lands,  including  the  ground 
and  soil  of  trees  (subject  to  what  is  stated  about  com- 
mons), and  another  contract  with  another  vendor  for 
the  timber,  fruit  trees,  &c.  (and  NowelPs  affidavic  shews 
what  trees  and  of  what  value,  as  to  some  o^  them,  a 
taiant  for  life  in  this  case  was  supposed  to  have  a  right 
to  cut  as  unimpeachable  of  waste),  saplings,  and,  as  the 
Defendant's  answer  suggests,  or  was  meant  to  suggest, 

P  p  4  oma- 
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ornamental  trees,  perhaps  meaning  trees  planted  or 
standing  for  ornament.  The  question  at  law,  as  well 
as  in  equity,  may  be,  whether  the  instrument  of  con- 
veyance must  not  be  taken  against  both  vendors  and 
vendee,  as  evidence  of  two  contracts,  whatever  may  be 
the  effect  of  the  corre^)ondence  introduced  by  amoid- 
ments.  Some  observation  arises  also  upon  the  circum- 
stance of  the  household  goods,  furniture,  and  personal 
chattels  being  assigned,  without  distinction,  in  the 
consideration  of  13,400/L  &c.  paid  for  the  land,  as 
between  the  nature  of  the  land  and  of  the  personals. 


*'  After  stating  the  doubts  that  had  arisen  in  1806,  and 
the  transfer,  about  that  time,  of  as  much  stock  into  the 
name  of  the  then  Lord  Cadqganj  as  could  have  been 
purchased  with  the  2448/.,  which  was  paid  to  Sir  H.  C 
Englefield^  and  that  such  stock  was  standing  in  Lord 
Cadogan^s  name  at  his  death,  and  stating  that  the  pre- 
mises had  become  the  property  of  the  Duke  of  Marl- 
borough or  his  trustees  (Dr.  Blackstone  being  the  survivor), 
and  the  mortgages  to  Messrs.  Paxton^  CociereUy  and 
Traily  —  it  proceeds  to  state  the  act  of  the  59  G.S*  — 
the  desire  of  Sir  H.  C.  Engle/ield  and  the  Defendant  to 
have  new  trustees  appointed  —  the  cause  in  which  Sir 
Charles  Cockerell  and  Mr.  Trail  and  others  were  plain- 
tifis,  and  the  Duke  of  Marlborotigh  and  Dr.  BlacksUme 
and  others  were  defendants,  in  which  a  decree  was  made 
for  sale  of  the  premises  —  the  sale  to  Sir  C.  Blount  for 
37,000/.,  if  a  good  title  could  be  made  —  the  Master's 
report  that  he  was  the  purchaser — and  the  confirmation 
of  that  report.  It  then  proceeds  to  state  the  deaths 
of  parties,  by  which  the  Defendant  Cholmeley  becomes 
tenant  in  tail,  having,  many  years  before,  attained  twenty- 
one.  It  then  states  his  petition  in  July  1822  for  the 
money  under  the  act,  usually  called  Lord  Eldon^s  act ; 
the  order  made  by  Sir  Thomas  Plomer  in  Jubf  1822 ;  the 

Master's 
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Master's  report  in  August  1822;  the  confirmatioD  of  it        1827. 
in  November  1822 ;  and  the  order  for  transfer  to  the      *      •    '  ' 
Defendant  of  the  monies^  including  the  timber  money.  o. 

I  understand  that  transfer  not  to  have  been  called  for  or  Ch<«j«kl«y. 
made.  The  bill  then  states  ^eformedon  brought  by  the 
Defendant  in  Michaelmas  term  1825  —  that  the  question 
whether  the  deed  of  the  12th  of  Miy  1783  was  a  good 
execution  of  the  power,  was  raised  in  the  pleadings  in 
the  Common  Pleas — that  the  Court  determined  it  not  to 
be  a  good  execution  of  the  power  *—  and  that  judgment 
was  thereupon  given  for  the  demanditnt  upon  that  point 


(( 


If  that  judgment  is  right,  there  must  be  admitted  to 
be  a  defect  at  ]aw  in  the  execution  of  the  power,  and 
that  at  law  the  power  is  not  well  executed.  The  question 
whether  the  power  is  well  executed  at  law,  is  a  pure 
legal  question.  But  this  bill,  in  the  frame  of  it,  with- 
out admitting  that  there  is  a  defective  invalid  execution 
at  law,  —  stating  that  the  Plaintifis  are  advised  that,  if 
there  be  any  defect  at  law  in  the  execution  of  the 
power,  yet,  under  the  circumstances  such  defect  will 
be  supplied  in  a  court  of  equity, — states  applications  for 
doing  all  necessary  acts  for  confirming  the  titles  not 
admitting  any  to  be  necessary.  And  the  prayer  is,  upon 
a  bill  not  admitting  any  acts  to  be  necessary,  that  all 
necessary  acts  may  be  done  for  confirming  the  title,  and 
that  the  Plaintiffs  may  be  declared  entitled  to  have  any 
defect,  if  there  be  any,  made  good.  And  then  the  bill 
prays  an  injunction  to  restrain  further  proceedings  in 
the  action  in  which  the  Court  of  Common  Pleas  has 
given  judgment  upon  that  point,  and  from  instituting 
any  other  proceedings  for  recovery  of  the  premises. 


cc 


I  see  no  ground  for  preventing  the  Defendant  from 
proceeding  to  try  his  title  at  law,  if  the  Plaintiffi  in  this 
cause  do  not  think  it  proper  to  admit  that  he  has  a  right 

to 
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to  recover  at  law,  and  that  thar  remedy  u  in  a  court  of 
equity  only,  if  they  have  any  remedy.  If  the  Plaintifi 
in  this  suit  are  dissatisfied  with  the  judgment  in  the 
Common  Pleas,  that  the  power  is  ill  executed  at  law, 
and  mean  further,  in  any  mode,  to  contest  the  purely 
legel  question  (if  it  is  in  their  power  so  to  do),  there 
appears  to  me  to  be  no  reason  why  they  should  be  ad- 
vised by  a  Judge  in  equity  not  to  do  so.  It  is  not  the 
province  of  a  court  of  equiQr  to  determine  the  purely 
legal  question,  whether  the  power  has  been  well  executed 
at  law.  If  the  judgment  of  the  Common  Pleas  has 
concluded  that  point,  and  that  judgment  is  not  brought 
under  review  by  writ  of  error,  or  in  any  other  manner, 
the  question  in  equity  can,  I  apprehend,  be  only, — whe- 
ther the  execution  of  the  power,  being  held  to  be  had  at 
law,  and  having  been  determined  so  to  be,  can,  on 
account  of  circumstances,  of  which  no  notice  could  be 
taken  at  law,  be  considered  as  good  in  equity  ?  And, 
looking  at  the  shape  of  this  record,  no  small  difficult 
arises  from  the  fact  noticed  above,  that  the  bill  pro- 
ceeds, not  upon  a  statement  that  this  is  an  invalid 
execution  of  a  power  at  law,  though,  on  account  of 
circumstances,  of  which  law  can  take  no  notice.  It  is 
such  an  execution  as  a  court  of  equity  will  remedy,  if 
it  is  admitted  to  be  bad  at  law ;  the  bill,  however,  not 
admitting  that,  but  calling  upon  the  court  of  equity  to 
act,  not  because  there  is,  but  if  there  is,  an  invalid  exe- 
cution of  the  power  at  law,  and  that  on  a  record,  UXh 
which  states  that  a  court  of  law  has  declared  its  iuvaUr 
dity,  and  thus  making,  as  it  were,  a  court  of  equity  a 
court  of  error  as  to  a  mere  legal  question. 


(C 


It  seems  to  me  that  there  can  be  no  ground  for 
staying  proceedings  at  law,  unless  it  is  to  be  admitted 
that,  in  theformedohj  this  Defendant  in  equity  is  entitled 
to  recover  at  law,  and  judgment  is  given  him ;  the  court 

of 
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ofeqaity  dealing  with  the  question  of  his  taking  possea- 
don  by  virtue  of  his  legal  right,  as  the  case,  considered, 
if  it  can  be  so  considered,  as  an  equitable  though  a  bad 
legal  execution  of  the  power,  may  require.  For,  sup- 
pose the  Court  should  be  of  opinion  that  there  was  a 
good  equitable  though  a  bad  legal  execution  of  the 
power,  and  that  judgment  in  equity  should  be  reversed, 
the  party  claiming  in  the  formedon  should  not,  after  all 
has  been  gone  through  in  equity,  be  sent  to  trial  at 
law. 


S7» 
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'*  If  it  is  admitted  that  the  court  of  equity  is  to  take  \t 
for  granted  that  the  power  has  been  ill  executed  at  law 
(which  the  bill  does  not  admit),  and  the  question  shall^ 
on  all  sides,  be  admitted  to  be  merely,  whether  the  ad- 
mitted void  execution  at  law  shall  be  made  good  in 
equity,  a  question  much  embarrassed  by  the  frame  of 
the  record,  then  the  following  circumstances  will  be  to 
be  considered,  and  their  effect  in  equity  deiermined :  — « 

*<  First  The  correspondence  previous  to  the  contracts, 
not  dividing,  as  to  the  persons  to  whom  it  was  to  be 
paid,  the  purchase-money,  but  stating,  as  it  were,  one 
contract :  the  conveyance  stating  two  distinct  contracts 
for  distinct  subjects,  and  the  conveyance  having  distinct 
receipts  indorsed. 


*'  Secondly.  Whether  it  is  possible  to  consider  the 
equitable  effect  of  two  such  contracts  the  same  as  if 
there  had  been  but  one  contract,  regard  being  had  to 
the  subject-matter  of  the  two  contracts. 

*<  Thirdly.   What  is  the  e£fect  of  selling  m  1 788,  when 
no  other  purchase  was  in  view,  and  the  money  arising 
from  the  sale  in  1783,  remaining  money,  in  1822,  and 
part  of  the  purchase-money,  as  his  own  personal  pro- 
perty. 
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1887*  per^,  remaining  in  the  ha^ds  of  Sir  Henry  Charle$ 

^      '  Englefield  from  1783  till  1806,  above  twenty  years,  when 

o.  no  intention  could  exist  to  lay  that  out  in  land  during 

Cholmblbt.  such  twenty  years. 

**  Fourthly.  What  is  the  effect,  under  all  the  circum- 
stances, of  restoring  to  the  fund,  in  1806,  the  money 
taken  from  it  in  ]  783 ;  regard  being  had  to  the  separ- 
ation of  properties  at  the  time  of  the  sale,  to  the  state 
*  and  nature  of  all  the  wood  and  every  part  of  it,  for 

which  Sir  H.  C.  Englefield  was  paid,  and  the  absence  of 
all  intention,  at  the  time  of  the  sale,  and  for  years  after- 
wards, to  purchase  land,  and  the  value,  which  land, 
purchased  about  or  soon  after  1783,  would  be  of  to  the 
owner  of  an  .estate  purchased,  compared  to  the  value  of 
the  money,  if  he  b  to  take  that 

<*  Fifthly.  What  is  the  effect  of  the  Defendant's  con- 
duct, as  imputed  by  the  bill. 

'^  Sixthly.   With  reference  to  the  act  of  parliament  for 
changing  trustees. 


^*  Seventhly.  With  reference  to  the  petition  in 
ference  to  having  the  money  out  of  Court 


*^  But  all  questions  as  to  the  power  being  well  executed 
at  law  are  questions  with  which  this  Court  has  nothing 
to  do;  for  is  not  its  jurisdiction,  founded  on  the  fact 
(existing  or  supposed  to  exist),  that  the  power  is  ill  exe- 
cuted at  law?  If  it  is  well  executed  at  law,  what  occasion 
is  there  for  coming  to  a  court  of  equity?  If  the  Pliun- 
tiffi  in  equity  contend  that  it  may  be  considered  as  well 
executed  at  law,  why  do  they  come  into,  equity?  If 
the  judgment  of  the  Common  Pleas  is  a  judgment  that 
this  at  law   is  a  bad  execution  of  the  power,  can  a 

court 
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court  of  equity  decide  (as  it  were  upon  error)  that  it  is  a 
good  execution  at  law  ?  and  if  it  is,  what  have  the 
Plaintifis  to  do  here?  If  their  ground  of  applying  here 
is,  that  it  is  a  good  equitable  execution,  must  they  not 
either  admit  that  it  is  a  bad  legal  execution,  and  admit 
all  that  is  necessary  to  prove  the  Defendant  in  this 
cause  entitled  at  law,  or  allow  him  to  prove  by  trial 
every  thing  that  is  necessary  to  establish  that  he  is  so 
entitled,  whether  it  be  pedigree*or  any  other  matter?" 
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The  injunction  was  dissolved. 


The  bill  was  afterwards  amended  under  an  order 
dated  the  21st  of  June  1828. 

The  amended  bill,  after  setting  forth  the  correspond- 
ence between  Sir  Henry  Charles  Englefield  and  Mr. 
Martin's  agent,  stated,  that  the  agreement  contained  in 
the  letters  had  been  adopted  by  Lord  Cadogan;  and 
that,  it  being  conceived  at  the  time  that  Sir  Henry 
Charles  Englefield  was  entitled  to  the  amount  of  the 
valuation  of  the  timber,  the  recitals  in  the  deed  of  May 
1783  had  been  introduced  by  mistake,  and  did  not  set 
forth  the  agreement  according  to  the  true  effect  thereof. 
The  expressions  in  the  original  record,  which  seemed 
to  contest  the  legal  invalidity  of  the  execution  of  the 
power,  were  struck  out;  and,  in  addition  to  the  relief 
before  prayed,  the  amended  bill  sought  to  have  the 
deed  of  May  1783  rectified,  and  made  conformable  to 
the  contract  contained  in  the  correspondence. 


The  cause  was  brought  to  a  hearing  before  Sir  John 
Leachy  Master  of  the  Rolls,  when  the  bill  was  dinH 
missed,  (a) 

{a)  See  BuneU  ^  Myln^M  Rep. 
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The  Court         T^AIMN  was,  under  a  will,  tenant  for  life  of  a  mansion- 

the  ap^ica-  house  and  considerable  real  estates. 

tioD  of  a 

direct  bd  in-  '  ^^  ^  suit  instituted  for  the  administration  of  the  trusts 
^""T.' ^^®". .  of  the  testator's  will,  a  petition  was  presented  by  the 
be  for  the  be-  Plaintiff,  the  tenant  for  life,  stating  that  he  had  ez- 
parti^in^  pended  considerable  sums  in  repairs  of  the  mansion- 
rested  in  the  house;  that  the  roof  was  constructed  on  a  bad  principle, 
5JJ2Siper-*  ^^^9  unless  it  were  removed  and  replaced  by  a  roof  con- 
manentand  structed  on  a  different  principle,  the  mansion-house 
improvements  ""^ould  sustain  considerable  injury ;  that  the  removal  and 

should  be         re-constniction  of  the  roof  did  not  fiill  within  ihe  de- 
made  m  the 
mansion-  scription  of  those  ordinary  repairs  to  which  a*  tenant  for 

bouse.  ijjT^  jg  liable,  and  would  greatly  benefit  all  the  parties 

interested  in  the  estate.  The  prayer  was  ibr  a  le- 
ierence  to  inquire  whether  it  would  be  for  the  ben^t 
of  the  parties  interested  in  the  property  that  the  roof  of 
the  mansion-house  should  be  removed  and  a  new  roof 
»  constructed  at  the  expense  of  the  testator's  estate;  and, 
if  the  Master  should  be  of  opinion  in  the  affirmative, 
that  he  should  then  proceed  to  inquire  what  would  be 
the  expense  of  a  proper  roof,  and  out  of  what  fund  the 
expense  ought  to  be  paid. 

In  support  of  the  petition  it  was  submitted  that  per- 
manent and  substantial  improvements  were  ohen  neces- 
sary, knd  that  the  charge  ought  not  to  be  borne  by  the 
tenant  for  life.  The  cases  of  Bostock  ▼.  Blakeney  (a) 
and  Hiibert  v.  Cooke  (ft)  were  cited. 

(a)  S  Bro.  C.  C.  655.  {b)  iam.^Siu.  SS2. 


CASES  IN  CHANCERY.  58S 

■ 

EldoHj  Lord  Chancellor,  refused  to  make  any  order        18S7* 
on  the  petition ;  stating  that,  even  if  the  Master  should 
report  that  it  would  be  for  the  benefit  of  all  parties  . 
interested   that  improvements  should  be  made  in  the 
mansion-house,  he  would  not  confirm  the  report. 


1884. 
Auguit. 

GOODSON  V.  ELLISSON.  i82«. 

March, 
July, 

^T^HE  case  stated  in   the  bill  was,  that,  by  an  in-     December, 

denture  bearing  date  the  1st  of  June  1767,  Bobert      j^^^i 
Buck  and  Susannah  his  wife  covenanted  to  levy  a  fine  »    .,     . 
unto  Richard  EUisson^  and  his  heirs,  of  certam  lands  trustee  under 
situate  in  Kent,  which  fine,  as  two  equal  undivided  third  "^^gTu^ 
parts  of  an  undivided  moiety  of  the  premises,  was  to  cessive  limit- 
enure  to  the  use  of  Robert  Buck  for  his  life ;  remainder  ixabXe  inte?  " 

to  the  use  of  Richard  ElUsson  and  his  heirs,  upon  trust  ^^\  •f'^f  of 

•o       r    T»  t        which  had 
to  convey  the  same   as  Susannah,  the  wife  of  Robert  failed Jsen- 

Buck,  should  by  deed  or  will  appoint,  and  in  defiiult  of  S^^'n^^^^"^ 

such  appointment,    to  the  use  of  ^Robert  Buck  in  fee.  quired  to  con- 

The  fine  was  levied ;  and,  shortly  afterwards,  Susannah  the'equitebfe 

Buck  died  in  the  lifetime  of  her  husband,  without  having  title  of  those 
,  who  call  for  a 

made  any  appointment*  conveyance 

ascertained  by 
inquiry,  and 
Robert  Buck,  by  his  will  dated  in  1763,  and  a  sub*  to  nave  the 

sequent  codicil,  dated  the  24th  of  September  1767,  de-  ^"^^^^^ 

vised  all  his  real  estates,  subject  to  the  payment  of  his  tied  in  the 

debts  and  of  certain  legacies,  to  trustees  upon  trust  to  g^^^ 

convey  an  equal  share  to  each  of  his  children  who  should      Semble, 

•*  .     Where  tbectfif^ 

attain  twsquetrtut 

convey  their 
beneficial  interest  in  a  portion  of  the  property  to  a  purchaser,  the  purchaser  may 
file  a  bill  against  the  trustee  for  a  conveyance  of  the  legal  estate,  without  making 
the  cettuii  que  trusty  who  sold  to  him^  parties  to  the  suit. 
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attain  twenty-one;  but  if  he  had  no  child  who  should 
attain  twenty-one,  then  upon  trust  for  his  two  brothers 
and  sisters,  and  the  survivors  and  survivor  of  them, 
during  their  lives  and  the  life  of  the  survivor;  remainder 
to  such  of  their  children,  living  at  the  death  of  the  sur- 
vivor, as  should  attain  twenty-one,  in  equal  shares ;  and 
if  they  had  no  children  who  attained  twenty-one,  then 
to  the  use  of  Frances  Tooker^  Samuel  Tooker,  Samuel 
Buckf  and  William  Buckf  and  the  survivors  of  them, 
during  their  lives,  and  the  life  of  the  survivor;  re- 
mainder to  such  of  the  children  of  Samuel  Buck  and 
William  Buckf  living  at  the  death  of  the  survivor,  as 
should  attain  twenty-one. 


In  the  events  that  happened,  the  intervening  limit- 
ations were  exhausted,  and  William  Buck  became  entitled 
to  the  whole  property  as  devisee  for  life.  He  died 
in  Mca/  1819.  At  that  time  William  Buck  had  two 
children  living,  and  Samuel  Buck  had  six  children. 
Those  eight  persons  had  all  attained  twenty-<nie ;  and 
in  them  the  beneficial  interest  in  the  property  devised 
by  Bobert  Buck^  including  the  two  thirds  of  the  moiety 
of  the  lands  comprised  in  the  deed  ofJune  1767,  became 
vested.  They  proceeded  to  sell  the  entirety  of  the 
lands  in  various  lots ;  one  of  the  lots  was  purchased  by 
the  Plaintiff  Goodson ;  and  all  the  per^ns,  who  had  any 
interest  as  devisees  under  the  will  of  Robert  Buckf  or  as 
claiming  through  any  of  those  devisees,  joined  in  the 
conveyance  to  liim. 


Bichard  EUisson^  the  trustee  named  in  the  deed  of 
June  1767,  died  intestate  in  1774*,  leaving  his  brother 
William  Ellisson  his  heir  at  law  and  in  gavel-kind. 
William  afterwards  died  intestate,  leaving  l;is  daughters^ 
Ann  and  Susannah^  his  co4ieiresses  at  law  and  in  gavel- 
kind ;  and  in  them,  as  such  co-heiresses,  was  vested  the 
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legal  estate  of  inbeiitaoce,  in  two  equal  third  parts  of       18S7* 
a  moiety  of  the  lands  comprised  in  the  deed  of  Jtme      Qqq^^S 
1767*     Repeated  applications  had  been  made  to  the     _    ». 
Misses  Ettisson  to  coiivey  to  Goadson  the  legal  estate  of 
the  lot  purchased  by  him.     The  vendors  had  offered  to 
give  any  evidence  or  explanation  that  might  be  required 
with  respect  to  their  title,  and  to  defray  the  expense  of 
any    investigation   and  of  any  professional  assistance 
which  the  Misses  Ellisson  jmight  require ;  but  these  ladies 
persisted  in  refusing  to  convey.     The   bill,  therefore, 
was  filed  by  Goodson  against  them  as  Defendants,  pray- 
ing that  they  might  be  decreed  to  convey  to  him  the 
legal  estate  of  the  two  equal  third  parts  of  the  moiety  of 
those  parcels  of  land  which  he  had  purchased. 

The  Defendants,  by  their  answer,  declared  their  belief 
that  Richard  EUtsson  did  not  execute  the  mdenture  of 
the  1st  of  June  1 767,  or  accept  the  trusts  of  it,  or  become 
a  party  to  the  fine  alleged  to  have  been  levied  in  pur- 
suance of  it ;  stating,  that,  although  divers  acts  had  been 
from  time  to  time  done  by  those  claiming  title  to  the  pre- 
mises in  question,  to  which  jR.  Ellisson  and  his  heirs,  if 
he  had  accepted  the  trusts,  must  have  been  parties,  and 
although,  in  the  year  1796,  a  suit  was  instituteid  for  a 
partition  of  this  estate,  or  of  a  part  of  it,  in  which  a 
decree  for  a  partition  was  pronounced,  and  a  partition 
actually  took  place,  yet  JS.  Ellisson  and  his  heirs  did  not, 
nor  did  any  of  them  ever  become,  nor  was  he  or  any  of 
them  ever  required  to  be,  a  party  or  parties  to  such  act 
or  deeds  or  suit ;  that  if  the  trusts  of  the  indenture  were 
ever  in  any  way  accepted  by  J3.  Ellisson^  they  must 
have  been  put  an  end  to  in  his  lifetime  by  surrender, 
release,  or  otherwise ;  and  that  no  applications  had  been 
made  to  them  to  execute  any  conveyance,  till  the  11th 
of  November  1822.  They  admitted  that  they  had  re- 
fused to  execute  a  conveyance  to  the  Plaintiff;  threw 

Vol.  III.  Q  q  out 
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]  BST*       oat  some  vague  sa^^estion,  iaipoitiDg  that  B,  EUm 
~    "^  (whose  solicitor  Robert  Buck  had  been)  was  probably 

o.  die  beneficial  owner  of  the  property ;  stated  their  bdief 

£luuon.  ^^^  ^^  object  of  Bud^s  devisees,  in  endeavouring  to  get 
them  to  execute  the  deed  to  Goodsoih  was  to  deprive 
them  of  any  interest  which  they  might  really  have  in 
the  alleged  trust  property ;  and  submitted,  whether,  un- 
der the  circumstances,  they  ought  to  be  compelled  to 
execute  the  conveyance. 

The  possession  was  proved  to  have  gone  &r  more 
dian  twenty  years,  according  to  the  devolution  of  title 
stated  in  the  bill. 

The  Plaintiff  had  examined  relations  of  the  &mily, 
^  to  shew  that  Robert  Buck  and  his  brothers  and  sisten 
severally  died  without  issue;  that  Frances  TookeTf 
Samuel  Tooker,  Samuel  Buck^  and  William  Buck  weit 
all  dead ;  and  that  the  eight  persons,  through  whom  the 
Plaintiff  claimed,  were  the  only  children  of  fVSliam 
Buck  and  Samuel  Buck  living  at  the  death  of  the  siu^ 
vivor.  The  Defendants  by  their  answer  admitted,  that 
they  had  heard  and  believed  that  Susannah^  Buck  died 
in  the  lifetime  of  Robert  Buck^  without  having  executed 
the  power  of  appointment 

Mr.  Home  and  Mr.  Tinneyy  for  the  Haintiff. 

Mr.  Duckworth^  for  the  Defendants,  argued,  that,  if 
any  estate  was  ever  in  R.  EUisson,  a  reconveyance  of  it 
must  be  presumed ;  because  more  than  fifty  years  had 
elapsed,  during  which  period  no  trace  could  be  found, 
indicating  the  existence  of  a  lefpl  interest  in  him.  On 
the  contrary,  during  the  whole  of  that  period,  neither 
he  nor  his  heirs  had  ever  been  called  on  to  do  a  single 
act ;  and  a  partition  had  even  been  made  of  a  part  of  the 
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estate  witfaout  his  or  their  coDCurreoce.  Emery  v.  Gfro- 
<ock  {fl\  Cooke  F.  SoUau.  {b)  If  a  reoonveyaiioe  was  to 
be  preraoaed,  then  the  Plaiotifi  had  no  right  to  conle 
into  a  court  of  eqaity*  If  the  legal  estate  was  in  the 
D^endants,  still  it  was  incumbent  on  the  Plaintiff  to 
shew  that  the  whole  of  the  suitable  interest  was  io 
tho$e  from  whom  he  had  purchased :  and,  upon  so  in- 
tricate a  devolution  of  title  as  was  stated  in  the  bill,  it 
was  not  reasonable  to  expect  that  the  Defendants  were 
to  take  upon  themselves  the  risk  of  coming  to  a  con- 
clusion, or  were  to  be  satisfied  with  any  opinion  not 
judidaL 


5t7 
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Mn  Hornet  for  the  Plaintiff,  proposed,  that  the  deeds 
should  be  examined  by  the  solicitor  and  counsel  of  the 
Defendants,  in  order  to  satisfy  themselves  as  to  the  title  of 
the  Plaintiff;  and  he  offered  to  pay  the  costs  of  the 
Defendants  as  between  solicitor  and  client,  if  they 
would,  even  at  this  period,  execute  the  conveyance. 

On  the  recommendation  of  the  Master  of  the  Rolls 
the  cause  stood  over,  in  order  that  the  deeds  might  be 
inspected  on  behalf  of  the  Defendants. 


The  inspection  took  place. 

The  Defendants  persisted  in  refusing  to  convey :  and 
the  cause  was  again  spoken  to. 


Lord  Giffbrdf  Mastbr  of  ike  Rolls. 

The  first  defence  to  this  bill  is,  that,  under  the  cir- 
cumstances of  the  case,  and  after  the  lapse  of  so  long  a 

period, 

(a)  6  Mad,  54.  1823,  and  not  in  December  1824, 

(d)  9  Sim,  ^  Siu,  154.    (This    as  stated  in  the  report.) 
«atfi  was  deoided  ia  December 

Qq2 
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18S7*  period,  a  reconveyance  most  be  presumed  of  such  estate 
or  interest  as  Eichard  EUisson  might  have  acquired  under 
the  deed  of  1 767«  The  cases,  in  which  a  reconveyance 
has  been  presumed,  have  been  cases  in  which  a  party, 
having  clearly  an  equitable  interest,  has  beenjproceeding 
at  law,  and  an  outstanding  legal  estate  has  been  set  up 
against  him :  but,  as  between  the  representatives  of  a 
trustee  and  the  cestids  que  trusty  where  nothing  but  lapse 
of  time  has  occurred,  I  find  no  authority  for  presuming 
a  reconveyance.  This  defence,  therefore,  cannot  avail 
the  Defendants ;  and  if  the  Plaintiff  has  made  out  his 
equitable  title,  he  has  established  his  right  to  the  decree 
he  asks.  The  cause  stood  over,  in  order  that  the  De- 
fendant's professional  advisers  might  have  an  oppor- 
tunity of  perusing  certain  instruments,  in  order  to  see 
whether  there  was  any  di£Bculty  as  to  the  deduction  of 
the  equitable  title.  An  objection  has  been  taken,  but^ 
as  appears  to  me,  without  reason ;  and  the  result  of  my 
opinion  is,  that  the  equitable  interest  is  sufficiently  vested 
in  the  Plaintiff  to  entitle  him  to  a  conveyance  of  the 
legal  estate. 

Every  offer  was  made  to  these  ladies  to  satisfy  them 
of  the  title  of  the  Plaintiff:  the  inspection  of  all  the 
instruments  was  tendered  to  them ;  they  were  requested 
to  avail  themselves  of  professional  assistance  at  the 
expense  of  the  parties  beneficially  interested ;  and  they 
were  forewarned,  that,  if  they  persisted  in  declining 
these  proposals,  a  suit  would  be  the  necessary  conse- 
quence, and  costs  would  be  prayed  against  them.  They 
persist  in  their  refusal,  and  in  their  answer  they  alli^ 
that  they  have  a  beneficial  interest  in  the  estate.  Whea 
we  consider  how  much  of  the  property  of  this  country  is  in 
the  hands  of  trustees,  what  a  doctrine  it  would  be^  if  we 
were  to  hold,  that,  after  a  &ir  request  to  convey,  and 
after  an  offer,  that,  if  any  doubt  can  be  suggested  *oa 
any  point,  that  doubt  shall  be  referred  to  whatever  prc^ 
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fessional  man  the  trustee  may  choosey  the  trustee  may 
still  with  impunity  refuse  to  convey ;  and  that  every 
cestui  que  trust  must  come  into  this  Court,  in  order  to 
obtain  a  conveyance  of  the  legal  estate  ? 

I  admit,  that  it  is  only  in  a  strong  case  that  costs  will 
be  given  against  trustees ;  yet,  where  they  refuse,  with- 
out a  reasonable  motive  for  their  refusal,  to  act  without 
suit,  they  will  be  visited  with  costs*  <*  Trustees,''  says 
Sir  J.  Leach  in  Taylor  v.  GlanxnUe  (a),  **  are  entitled  to 
the  protection  and  direction  of  the  Court  in  tlie  exercise 
of  their  trusts,  and  can  never  be  called  upon  to  pay 
costs,  unless  they  refuse  to  act  without  suit  merely  from 
obstinacy  and  caprice/'  In  Jones  v.  Lewis  {h\  a  suit 
for  specific  performance  was  rendered  necessary,  in 
consequence  of  a  trustee  refusing  to  join  the  vendor  in 
the  conveyance ;  and  the  Court  ordered  the  trustees  to 
pay  all  the  costs  of  the  suit,  as  well  those  of  the  vendor 
as  of  the  purchaser* 

In  the  present  case,  I  am  of  opinion  that  the  suit  haa 
been  rendered  necessary  by  the  caprice  and  perdnaci^ 
of  the.  Misses  EUisson  j  and,  considering  the  immense 
expense  to  which  cestuis  que  trust  may  be  exposed,  where 
a  trustee^  who  might  have  satisfied  himself  out  of  Court 
concerning  the  propriety  of  what  he  was  called  upon  do^ 
as  well  as  by  coming  into  Court,  refuses  to  act  unless  he 
is  compelled  by  a  decree,  the  Defendants  must  pay  the 
costs  of  the  suit. 
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The  decree  was,  *^  that  the  Defendants  should  execute 
the  conveyance  of  the  24th  and  25th  days  of  FArueny 
1822,  in  the  pleadings  mentioned,  of  the  legal  estate  and 
inheritance  thereby  stated  to  be  then  vested  in  them,  of 

and 

(a)  5  Mad.  178.  (6)  1  Car,  199. 
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i&K.  and  in  two  equal  third  piirts  or  shares  of  one  undrrided 

*  -^'  ■'  itaoiety  of  the  pieces  or  parcels  of  land,  in  the  pleadings 

V.  also  mentioned,  and  that  they  should  pay  to  the  Plttfutiff 


JIfiw  s.  18.        From  this  decree  the  Defendants  appealed, 

Mr.  Agar  and  Mn  Knight^  for  the  appeal,  argued^ 
that  the  Plaintiff  had  not  made  out  his  equitable  title. 
It  had  not  been  proved  that  a  fine  was  levied  in  pur« 
suance  of  the  deed  of  1767,  or  that  Susannah  Buck  had 
died  without  executing  the  power.  Wherever  an  act 
was  to  be  done  on  the  presumption  that  a  power  had 
not  been  exercised,  the  course  of  the  Court  was,  not 
to  proceed^  except  on  the  report  of  the  Master ;  and 
depositions  in  the  cause  were  never  sufficient  to  induce 
the  Court,  at  the  hearing,  to  consider  such  a  ihct  as 
finally  established.  The  same  principle  applied  to  the 
evidence  that  the  brothers  and  sisters  of  Bobert  Bud 
died  without  issue,  and  tliat  the  vendors,  of  whom  the 
Plaintiff  purchased,  were  the  only  children  of  Samud 
Buck  and  William  Buck  who  were  living  at  the  death 
of  the  latter.  These  were  facts  which  could  not  be 
duly  ascertained,  except  by  the  report  of  the  Master. 
Suppose,  for  instance,  that  the  Plaintiff's  vendors  had, 
before  the  sale,  filed  their  bill  to  have  a  conveyance 
irom  the  alleged  trustees,  a  decree  for  a  conveyance 
could  not  have  been  pronounced  at  the  original  hearing; 
there  must  have  been  a  reference  to  the  Master,  to 
inquire  what  children  of  Samuel  Buck  and  WilUam 
Buck  were  living  at  the  death  of  the  latter.  How  could 
the  Court  act  with  more  rapidity  in  favour  of  the  Platntifi^ 
than  it  could  have  done  in  favour  of  those  from  whom  he 
derived  his  title  ?  —  and  that,  too,  in  the  absence  of  the 
very  persons  whose  rights  were  to  be  bound  by  the  decree 

of 
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tol 


of  the  Coari  ?  According  to  the  case  stated  by  the  bill» 
the  Defendants  were  trustees  for  eight  individaab,  under 
whom  the  present  Plaintiff  claimed  by  a  recent  con-* 
▼eyance ;  was  the  Court,  in  his  favour,  to  execute  the 
trust  as  to  a  portion  of  the  property,  when  not  one  of 
those  eight  persons  was  a  party  to  the  suit  ? 

4 

Even  if  it  were  clear  that  the  Plaintiff  had  made  out 
a  complete  title,  it  would  be  extravagant  to  throw  the 
costs  of  the  suit  on  the  Defendants.  Here  was  a  long 
deduction  of  title  through  a  period  of  between  fifty  and 
sixty  years,  in  which  there  had  been  a  frequent  trans* 
mifisioA  of  right  from  one  person  to  another,  and,  the 
whole  interest,  after  the  iailure  of  many  previous  lirni* 
tations,  was  represented  as  having  become  vested  in  a 
considerable  number  of  persons.  A  trustee  was  not 
bound  to  satisfy  himself  by  any  private  opinion,  as  to 
the  results  of  law  and  of  fact,  on  which  such  a  title 
depended;  he  had  a  right  to  have  the  direction  and 
indemnity  of  the  Court }  and  in  declining  to  act  without 
that  direction  and  without  that  indemnity,  there  was 
neither  pertinacity  nor  caprice. 

Mr.  Home  and  Mr.  TYitn^,  contra^  insisted,  that  to 
have  entered  into  formal  proof  of  the  levying  of  the  fine^ 
or  of  the  death  of  Susannah  Buck  without  hfiving  ex- 
ercised her  power,  would  have  been  an  useless  addition  to 
the  expense  to  which  the  Plaintiff  had  been  already 
exposed ;  since  the  Defendants  admitted  by  their  answer 
that  they  had  been  informed  that  the  fine  was  levied^ 
and  that  Susannah  Buck  died  without  having  exercised 
the  power :  and  they  did  not  make  any  suggestion  putting 
either  of  those  facts  in  issue.  In  like  manner,  with 
respect  to  the  other  points  on  which  the  title  of  the 
Plaintiff  depended,  further  inquiry  might  have  been 
proper,  if  there  were  the  slightest  evidence  before  die 

Q  q  4  Court 
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Court  in  opposition  to  that  of  the  Plaintifl^  or  if  any 
doubt  could  be  entertained  as  to  the  propotttioos  ot 
fiict  on  which  his  case  rested.  Here  there  was  no 
allegation,  on  the  part  of  the  Defendants,  of  any  specific 
&ct  which  would  afiect  the  title  of  the  Plaintiff;  and 
the  possession  had  corresponded  with  the  case  stated  by 
the  bill.  Further  investigation  was  asked,  not  in  order 
to  satUfy  their  own  minds,  or  to  ranove  any  scruples, 
but  for  the  sake  of  overwhelming  their  cesttds  que 
trust  with  costs.  If  there  was  any  proposition  of  law 
or  of  iact,  about  which  a  shadow  of  doubt  could  reas(»» 
ably  be  entertained,  a  trustee  would  be  justified  in 
declining  to  convey  without  the  sanction  of  the  Court: 
but  in  the  present  case,  no  scruple  existed,  no  doubt  was 
suggested,  no  objection  was  stated ;  and  the  interference 
of  the  Court  was  required,  not  to  aid  the  understanding 
of  the  trustees,  or  to  protect  them  from  apprehended 
dangers,  but  to  overcome  an  unreasonable  resistance^ 
which  proceeded  either  from  a  desire  to  set  up  an  un- 
founded claim  of  beneficial  interest  in  themselves^  or 
from  the  hope  of  compelling  the  cestuis  que  trust  to  pur- 
chase their  acquiescence. 


18S6. 
Jlify4. 


Eldon  Lord  Chancellor. 

In  1 767  a  deed  was  executed,  and  I  wttl  aasame  thai 
a  fine  was  properly  levied  in  pursuance  of  it,  by  which 
an  estate  was  granted  and  conveyed  to  Bichard  EUissan 
and  his  heirs  on  certain  trusts.  The  bill  deduces  the 
various  changes  of  the  title  to  the  equitable  interest,  which 
occurred  between  1767  and  November  1822,  bringing  ity 
in  1819,  into  eight  different  persons,  each  of  whom  is  re* 
presented  as  the  owner  of  an  undivided  eighth  part  of  the 
property.  These  eight  persons  sell  the  property  in 
different  lots  to  different  persons;  and,  the  present 
Plaintiff  having  bought  one  of  the  lots,  a  deed  is  pre* 
pared,  conveying  certain  parcels  of  land  to  him;  that  deed 

the 
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the  e^ht  penons^  who  are  represented  as  the  owners 
of  the  beneficial  interest^  have  executed;  and  the  co« 
heiresses  of  Richard  EUiison  are  also  required  to  execute 
it.     Thqr  refuse^  and  the  biU  is  filed. 

By  the  answer,  they  first  state  that  Bichard  EUisson 
never  accepted  the  trust,  and  they  ref^  to  transactiona 
of  some  importance  with  respect  to  the  property,  in  the 
interval  between  1 767  and  the  filing  of  the  bill,  to  which 
neither  they,  nor  any  of  the  persons,  whom  they  re- 
present, were  called  upon  to  be  parties,  though  some  of 
the  persons  interested  in  the  property  at  those  times 
were  conversant  with  the  law.  From  these  circum-. 
stances,  they  come  to  the  conclusion  that  the  trust  was 
never  accepted ;  and  towards  the  close  of  the  answer, 
they  intimate  that  they  themselves  have  a  beneficial 
interest  in  the  estate.  How  they  make  out  that  such 
an  interest  is  in  them,  they  do  not  explain ;  and  thei^e  is 
not  the  slightest  colour  of  pretext  for  supposing  that  they 
have  a  single  particle  of  beneficial  interest. 

The  Master  of  the  Rolls  has  ordered  the  Defendants 
to  execute  the  conveyance,  and  to  pay  the  costs  of  the 
suit 


Now,  even  if  tlie  Plaintiff  had  been  the  purchaser  of 
the  whole  estate,  and  the  conveyance  had  related  to  the 
whole^  it  would  have  been  a  matter  for  consideration, 
whether  the  trustees  would  not  have  a  right,  where  there 
has  been  so  much  devolution  of  title,  to  have  the  title 
examined  in  this  Court,  instead  of  being  required  to 
acquiesce  in  an  opinion  which  was  not  clothed  with  the 
sanction  of  judicial  authority.  But  this  Pluntiff  is  the 
purchaser  of  only  sixteen  acres  of  the  property,  and  the 
rest  of  the  estate  has  been  sold  to  other  persons  in 
different  lots  1    Now,.  I  confess  it  is  quite  new  to  m^  to 

be 
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be  informed  that  yoa  ean  cftll  on  a  tn»tee  froon  dme 
to  time  to  devest  himself  of  different  parcels  of  the  trasi 
estate)  so  as  to  involve  himself  as  a  party  to  conveyances 
to  twenty  different  persons.  Has  not  a  trustee  a  right 
to  say,  *'  If  you  mean  to  devest  me  of  my  trust,  devest 
toe  of  it  altogether,  and  then  make  your  cenveyanoes 
as  yon  think  proper  *'  ?  I  have  been  accustomed  to  thinks 
that  a  trustee  has  a  right  to  be  delivered  from  his  trusts, 
if  the  eestuis  que  trust  call  for  a  conveyance. 


Another  principle,  which  has  been  lost  sight  of  m 
this  decree,  is,  that  a  trustee  can  be  called  on  to  convey 
only  by  the  words  and  descriptions  by  which  the  cchh 
veyance  was  made  to  him.  In  this  respect,  he  is  Kke  a 
mortgagee. 

I  see  nothing  in  the  record  which  would  have  hin- 
dered me  from  directing  these  ladies  to  convey,  if  I 
had  such  parties  before  me  as  would  have  enabled  me 
to  direct  a  conveyance  of  the  whole  estate.  If  the  cesiuis 
que  trust  had  all  been  here,  they  might  have  prayed  that 
llie  sixteen  acres  in  question  might  be  conveyed  to 
Ooodsorij  and  the  residue  of  the  estate  to  a  trustee  on 
trust  to  convey  to  the  other  purchasers.  As  the  suit  is 
framed,  I  cannot  take' that  course. 


AJ€C»  6. 


The  discussion  was  renewed. 


Mr.  Home  and  Mr.  Tinner^  contended,  that  the  doc- 
trine that  the  whole  trust  must  be  executed  at  once, 
applied  only  to  special  tiusts,  but  did  not  extend  to  a 
general  trust,  which  is  the  same  as  the  use  was  before  the 
statute  of  uses.  **  The  special  trust  lawful,"  says  Lord 
Bacoftj  **is,  as  when  I  enfeoff  some  of  my  friends,  because 
I  am  to  go  beyond  the  seas ;  or  because  I  would  free 

the 
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fbe  land  from  some  statute,  or  bond,  which  I  am  to 
enter  into ;  or  upon  intent  to  be  re-enfeoffed,  or  intent 
to  be  vouched,  and  so  to  suiFer  a  common  recovery,  or 
npoo  intest  thait  thefeofiees  shall  enfeoff  over  a  stranger : 
bac  where  the  trust  is  not  special  nor  transitory,  but 
g»ertd  and  permanent,  there  it  iaan  use."  ^  An  use,*' 
he  afterwards  iays,  ^  is  a  trust  reposed  by  any  per- 
sons in  the  terre-tenant  that  he  may  suffer  him  to 
take  the  profits,  and  that  he  will  perform  his  intent/'  (a) 
In  Chudleigh*s  case  (i),  one  of  the  characteristics  of  an 
use  is  stated  to  be^  **  that  the  terre-tenant  shall  make 
estates  according  to*  the  direction  of  the  cestui  que  use.'' 
The  special  trust  ie  directed  towards  the  accomplish* 
ment  of  a  particular  purpose,  and  b  limited  in  its 
duration.  The  general  trust  may  continue  for  an  in- 
definite period,  in  the  course  of  which  the  beneficial 
interest  may  undergo  many  changes,  and  is  liable  to  be 
divided  into  a  succession  of  fragments :  and  the  duty  of 
the  trustee  is,  upon  being  saved  harmless  in  point  of 
expense,  to  execute  from  time  to  time  such  conveyances 
as  the  interests  of  his  different  cestids  que  trust  may  require. 
It  is  a  matter  of  daily  experience,  where  property  is 
holden  in  trust  for  a  number  of  persons,  that  their 
several  portions  of  the  trust  property  are  conveyed  or 
assigned  to  them  as  they  successively  become  entitled 
to  the  absolute  ownership  in  possession:  and  no  doc- 
trine would  be  prodoecive  of  greater  practical  incon- 
venience, than  the  position,  that  a  tmstse  is  not  to  part 
with  any  portion  of  his  legal  interest  in  the  subject  of  a 
trust,  unless  he  at  the  same  time  devests  himself  idu>- 
gether  of  the  character  of  trustee.  The  present  Plaintiff, 
so  fhr  as  r^ards  the  sixteen  acres  which  he  has  pur- 
diased,  is  the  cestui  que  trust  of  the  Defendants ;  and  he 

has 

(a)  BocoiCm  reading  on  the  statute  of  uses. 
\h)  1  Itcp.  121  b. 
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has  a  right  to  call  upon  them  to  execute  for  his  benefit 
the  trust  with  which  they  are  clothed. 

Mr.  Agar  and  Mr.  Knight  insisted  on  the  same  topics 
of  defence  which  they  had  before  uiged;  particulariyy 
that  the  suit  was  not  so  constituted  with  respect  to  par- 
ties, as  to  enable  the  Court  to  call  upon  the  alleged 
trustees  to  convey  a  part  of  the  trust  estate. 


Dee.iu  The  LoRD  Chancellor  expressed  a  doubt,  whether, 

on  the  construction  of  the  instrument  of  the  1st  of  June 
1767,  the  legal  fee,  upon  the  death  of  Susannah  without 
executing  her  power,  did  not  vest  in  Robert  Buck. 


I^*  IS.  J%e  Lord  Chancellor  stated,  that  he  thought  there 

were  parties  enough  before  the  Court  to  enable  him  to 
make  a  decree ;  that,  in  the  case  of  an  old  trust,  the 
Court  was  bound  to  inquire  into  the  facts,  if  the  inquiiy 
cottld  be  at  all  useful;  and  that,  in  a  case  like  the  pr&- 
sent,  the  trustees  had  a  right  to  have  the  conveyance 
settled  in  the  Master's  office. 


istr. 

4prtflli 


The  following  decree  was  made  i  —  ^  Wis  Lordship 
doth  order,  that  the  decree  made  in  this  cause,  the  18tk 
of  Jugust  1824,  be  reversed ;  and  it  is  ordered,  that  it  be 
referred  to  the  Master  to  inquire  and  state  to  the  Coml^ 
whether  the  Plaintiff  is  entitled  to  that  beneficial  equi* 
table  estate  which  he  seeks  to  have  clothed  with  a  legal 
estate  by  conveyance  i  and  in  making  the  said  inquiry^ 
it  is  ordered,  that  the  Master  do  ascertain  and  state  to 
the  Court  whether  all  prior  vested  and  contingent  equi- 
table titles  have  feiled  by  deaths  or  non-ezistaioe  of 

persons 
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persons  who  would  have  taken  before  the  PlainUfi^  Sec.     ^  1827* 
And  it  is  ordered,  that  the  said  Master  do  tax  the  costs 
of  the  Defendants  of  this  suit  to  this  timet  including  v. 

their  costs  of  the  appeal,  as  between  party  and  party,  2"-»«*>W' 
that  the  same,  when  taxed,  be  paid  by  the  Plaintiff  to 
the  Defendants ;  but  this  taxation  b  to  be  without  pre- 
judice as  to  whether  the  Defendants  shall  not  be  finally 
entitled  to  any  further  costs,  charges,  and  expenses:  and 
His  Lordship  doth  reserve  the  consideration  of  all  fur- 
ther directions,  and  whether  the  Defendants  shall  be 
allowed  any  further  costs,  charges,  and  expenses  up  to 
thb  time,  and  also  the  consideration  of  all  subsequent 
costs,  charges,  and  expenses,  until  afler  the  Master 
shall  have  made  his  report.'* 
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^ito*  GRANT  V.  GRANT. 

JpriL 

In  a  court  of  ^T^HEhXIlwi^UedhjSir  JkxanderC^i^GranifBBi^ 
SSSd'bJ'*^  w^daiiniftratarofhbfather.tliekteSr^^tew^ 

bond,  may  be  Grants  praying  ag^iost  his  upcle^  C%arZe(  Grants  an 
yond  the  pe-  ACcount  of  wfaat  was  due  from  the  latter  in  mtpect  of 
ho^^^fth^  five  bondsy  and  also  a  writ  of  ne  esetft  reffM*  One 
debtor  has  by   JlMfmdfT  IdndOf  who  was  stated  to  be  out  of  the  jui» 

i&nAr  ^<^<»»  *^«»  »««^  »  fo'^n*^!  Defendant;  but,  ftom  the 
creditor  from  aflSdavit  of  Charles  Grants  it  appeared  that  thia  gentfe- 
g^K  'nan  wa.  dead. 

has  been  no 

on  the  part  of  '^^^  material  &cts,  upon  which  the  questions  arose 
tbecreditor.     between  the  parties,  were  the  following :  — 

ne  exeat  regno^ 

granted  at  the  gj^  Alexander  Gratii^  the  great  uncle  of  the  Plaintiff, 
tiut  ot  a  per-  *  o  » 

son  equitably  by  his  will  dated  in  April  1772,  and  a  codicil  dated  in 
oe^n  b^nds,  ^'®  following  July,  gave,  amongst  other  things,  l^acies 
though  the  of  SOOO/.  each  to  his  nephews  Peter  Grant  and  James 
out  of  which     Granty  and  a  legacy  of  2000/.  to  his  nephew,  the  De- 

the  demand  fendant,  Charles  Grant.  These  legacies  were  to  be 
arose^  took  ° 

place  in  Ja^  paid 

ifunea»between 

parties  resident  there,  and  were  the  subject  of  suits  in  that  island,  and  though  in 

one  of  those  suits  an  injunction  issued,  restraining  the  person,  whom  the  present 

Plaintiff  represented,  from  proceeding  on  the  bonds  at  law;  the  Court,  considering 

the  injunction,  though  never  dissolved,  as  substantially  superseded  by  subsequent 

prooeeidings. 

A  writ  of  iiff  exeat  regno  granted  at  the  suit  of  a  person  equitably  entitled  to  the 
sum  due  on  t^e  bond,  tnotu^h  the  personal  representative  of  the  trustee,  to  whom  it 
had  been  assigned  in  trust  tor  him,  was  not  a  party  to  the  suit. 

A  writ  of  ne  exeat  regno  will  not  be  discharged,  though  it  appears  to  have  issued 
for  a  sum  greatly  exceeding  that  for  which  it  can  be  sustained ;  but  the  amount,  for 
which  it  is  marked,  will  be  reduced. 

A  writ  of  fi«  exeat  regno  will  be  granted  in  respect  of  a  debt  which  was  contracted 
in  Jamaica  between  persons  resident  there,  though,  in  Jamaica^  the  Defendant  could 
not  have  been  arrested  for  the  demand. 

A  Defendant  in  custody  under  a  ne  exeat  regno  is  not  bound  to  answer  before  he 
moves  to  discharge  the  writ. 
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paid  at  the  md  of  seven  yem  from  the  tefttatoi^s  deeihy 
with  interest  ait  Sk  per  cent*  from  the  end  of  one  year 
after  his  death  I  and  were  charged  on  all  the  real  and 
personal  estate  of  the  testator^  except  his  lands  in  Scotr 
land.  The  residue  of  that  real  and  personal  estal^ 
subject  to  the  payment  of  his  debts  and  legaciesi  he 
gave  to  his  brother  Ludcvic  Grant.  On  the  8d  otju^ 
gusi  1772»  the  testator  died,  so  that  the  legacies  became 
payable  on  the  2d  of  Augi4ti  1  ??9.  Sir  iMdaok  Granf 
died  in  2790;  and  his  son  and  heir  at  law,  the  late  Sir 
Jfarander  Granif  beoame  entitled  to  the  residue  of  the 
teal  and  personal  estate  of  the  testator.  Sir  Akxander 
Grant. 

In  1788,  the  Defendant,*  Charles  Grants  ccnntraeted 
with  J.  C  SkoUo  DouglaSf  for  the  purchase  of  an  estate 
in  Jamaica^  at  the  price  of  50,000/L  To  secure  lO^OOOl., 
part  iDf  the  purchase-money,  with  interest  at  6t.  per 
cent,  he  and  Peter  Grant  executed  five  bonds,  dated 
the  2d  of  December  1 782,  in  penal  sums  amounting  U> 
82,8S0A  6s.  2iL ;  and,  on  the  same  day,  Charles  Grants 
legacy  of  2000/.,  and  Peter  Grants  and  Jam£s  Grants 
legacies  of  8000/.  each,  were  assigned  as  a  collateral 
security  for  the  payment  of  the  same  sum. 

In  Jukf  178S,  Douglas  filed  a  bill  in  the  Court 
of  Chancery  of  Jamaiea^  against  the  executors  and 
trustees  of  Sir  Alexander  Grants  and  against  Charles 
Granty  James  Granty  and  Peter  Grants  for  the  purpose 
of  enforcing  payment  of  the  legacies  in  part  satis- 
faction of  the  10,000/.  In  1788,  a  decree  was  made 
in  this  suit,  which  directed  the  Master  to  take  an  accoudt 
of  what  was  due  in  respect  of  the  Uiree  legacies,  and 
also  an  account  of  the  real  and  personal  estate  of  the 
testator.  Sir  Alexander  Grant.  In  the  proceecfings 
under  this  decree,  it  appeared,  that,  on  the  1st  ot  April 
1 789,  there  was  due  in  respect  of  the  legacy  to  Jama 

Grants 
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1887.  Grani,  38982.  Is.  6d. ;  in  respect  of  the  I^cy  to  Peier 
Grant  J  5050/. ;  and  in  respect  of  the  Ic^gacy  to  darles 
Qrantj  29662.  1  Ss.  4d. :  and  it  further  appeared,  that 
the  late  Sir  Alexander  Grants  as  agent  to  the  trustees 
and  executors,  had  received  assets  to  the  amount  of 
between  200,000/.  and  800,000/.  In  1792,  Sir  JZer- 
ander  Grants  purchased  the  debt  of  10,000/.,  and  the 
securities  for  it,  from  Boss^  the  surviving  executor  <^ 
Douglass  i  fand,  by  indenture  dated  the  17th  of  JDf- 
cember  1792,  reciting  that  22,435/.  Is.  T^d.  was  due 
upon  the  bonds,  Boss  assigned  the  bonds  and  legacies 
to  Alexander  Undo^  as  a  trustee  for  Sir  Alexander 
Grant. 

In  March  1793,  Charles  Grant  filed  a  bill  in  the 
Court  of  Chancery  in  Jamaica  against  Boss^  Lindo^  and 
Sir  Alexander  Grants  praying  that,  as  against  him,  the 
assignment  of  the  l^acies  might  be  declared  fraodulent; 
that  the  three  legacies  might  be  deemed  pro  tanto  a 
satisfaction  of  the  bonds ;  that  the  bonds  might  be 
ddivered  up,  die  Plaintiff  being  willing  to  pay  any 
balance  which  might  remain,  after  the  sum  due  for  the 
legacies  had  been  deducted;  and  that  an  injunction 
might  issue,  to  restrain  the  Defendants  from  disposing 
of  the  bonds,  or  from  proceeding  at  law  against  him, 
ChaHes  Grant.  In  January  1794<,  Charles  Grant  ob- 
tained the  injunction  which  he  prayed ;  and,  on  ^peal, 
the  order  granting  it  was,  in  1799,  confirmed  by  the 
Privy  Council. 

Long  previous  to  this  time,  commissions  of  bankrupt 
had  issued  against  both  Peter  Grant  and  James  Grants 
and,  in  April  1800,  the  assignees  of  these  two  gentie- 
meUj  together  with  James  Granty  filed  a  bill  in  Jamaiai 
against  Charles  Grants  lAndoy  Sir  Alexander  Grants 
and  the  representatives  of  the  original  testator,  praying 
that  Charles  Grant  might  be  decreed  to  pay  what  wia 

due 
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due  from  bim  on  the  bonds,  8a  that  the  two  legacies  of       1827. 
dOOO/.  might  be  exonerated,  and  that  the  amount  due 
for  principal  and  interest  on  those  two  legacies  might  be 
paid  to  the  Plaintifls. 

In  Febrvary  1807,  a  decree  was  pronounced  in  this 
suit,  which  ordered  that  Charles  Grant  should  pay  to 
Sir  Alexander  Granij  in  part  satisfaction  of  the  bonds, 
the  amount  of  the  two-  legacies,  with  interest ;  and  that 
Sir  Alexander  Grant  should,  out  of  the  assets  of  the 
testator,-  pay  to  the  Plaintifis  the  amount  of  the  lega- 
cies, with  interest  Appeals  from  this  decree  were  pre- 
sented both  by  Charles  Grant  and  by  Sir  Alexander 
Grant:  and,  in  1809,  the  Privy  Council  reversed  it,  and 
ordered,  among  other  things,  that  Charles  Grant  should 
pay  to  Sir  Alexander  Grants  in  part  discharge  of  the  five 
bonds,  what  should  appear  to  be  due  to  Peter  Grant  and 
James  Grant  in  respect  of  their  legacies,  and  that  Sir 
Alexander  Grant  should  pay  over  the  same  to  the 
Plaintifis  in  the  suit.  The  Master  made  his  report, 
certifying  the  amount  due  for  principal  and  interest  on 
the  two  legacies :  Charles  Grant  took  exceptions,  which 
were  over-ruled  by  the  Chancellor  of  Jamaica :  an 
appeal  was  then  presented;  and,  in  April  1818,  the 
order,  over-ruling  the  exceptions,  was  confirmed  by  the 
Privy  Council.  The  consequence  was,  that,  in  February 
1819,  Charles  Grant  paid  16,881/.,  being  the  amount 
of  the  two  legacies,  with  interest,  to  Sir  Alexander 
Grant,  in  part  discbarge  oF  the  bonds ;  and  the  latter, 
in  compliance  with  the  decree  of  the  Privy  Council, 
handed  the  money  over  to  the  assignees  of  James  Grant 
and  Peter  Grant* 

No  further  payments  had  been  made  in  respect  of 

the  bonds;  and,  on  the  other  hand,  the  legacy  to 
Charles  Grant  had  not  been  satisfied. 

Vol.  III.  R  r  The 
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The  pKseDt  biU  was  filed  on  the  1  ith  of  Jbiataiy  1SS7« 
On  the  12th  of  Jamuuyf  a  writ  of  ne  exeat  regito  iaaoed 
against  Charles  Grants  marked  for  13,000^,  upon  an 
affidavit  that  the  Plaintiff  believed  that  sum  to  be  due  to 
him,  as  adminbtrator  of  his  iather,  from  the  Defendant* 
and  that  the  latt^  was  about  to  embark  for  Jamaica* 


F^.  9. 10.         Ckarle9  Qrani  filed  affidavits ;  and  a  motion 
made  on  his  behalf  to  discharge  the  writ 

Mr.  Hart  and  Mr.  Pembettanf  for  the  motion. 


Mn  Skadwdl  and  Mr.  M^Jrlkur,  ccmircL 


The  Plaindfi  insisted,  as  a  preliminary  objection, 
that  the  Defendant  was  bound  to  put  in  his  answer;  and 
that,  till  his  answer  was  filed,  his  application  to  super- 
sede the  writ  could  not  be  heard.  RusseU  v.  Asbj^  {a) 
^  The  defendant,''  said  Lord  Bassb/nf  **  having  ap 
p^red,  must  put  in  his  answer,  and  may  apply  to  set 
aside  the  writ;  but  I  cannot  take  hb  affidavit"  (6) 


The  Lord  Chancellor  held  that  a  defendant,  who 
was  in  custody  upon  a  writ  of  ne  exeat  r^no^  might  at 
any  time  apply  to  discharge  the  writ^  on  affidavits  shoir* 
ing  that  it  had  issued  improperly,  {e) 


The  first  ground,  on  which  the  Defendant  song^  to 
dischaige  the  writ,  was,  that  the  debt  claimed  was  a  kgal 
demand,  which,  if  it  was  really  due^  the  Plaintiff  might 

have 

(a)  5  rtf«.96.  19  Ve$.  S4S,      Fleu^  V.  Htime^ 

ib)  5  Ve$.  99.  1  Jac.  f'  W.  414.    Beam^t  Yvem 

(c)    See  Hjfde   v.   WkUfiM^    oftheWritof^tfemili^giio,S5w 


Another  objection  made  to  the  writ  was,  that,  bj  the 
laws  of  Jamaica^  a  freeholder,  who  has  fiTe  acres  of 
planted  ground,  or  a  house  of  the  yearly  value  of  10^.,  is 
privileged  from  arrest ;  that  the  Defendant  was  a  free- 
holder of  this  description;  that  the  alleged  debt  was 
contracted  when  the  Defendant  and  the  PlaintiiPs  father 
were  both  resident  in  Jamaica  ;  that  the  question,  there- 
fore, ought  to  be  tried  by  the  laws  of  that  island ;  and 
that,  as  the  Defendimt  could  not  have  been  arrested 

there 

(a)  Staiuiei  of  Jamaica,  fol.ii.  141. 

Rr  f 
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hawe  recovered  by  action  in  Jeanaica.  For  bjr  the  laws  of 
that  island  (a)  an  obligee  may  assign  a  bond  by  jsdorae* 
ment  in  a  given  form,  and  the  first  assignee  may  in  like 
manner  assign  it  to  a  second,  and  so  on.  By  such 
assigmneots  the  assigDee  acquires  all  the  righte  of  the 
«Uigee^  and  may  put  the  bond  in  suit  in  his  own  m^e. 

It  was  answered,  that  it  did  not  appear  that,  in 
Mapect  «tther  of  the  parties  to  the  assignnent,  or  of 
the  form  of  the  assignaseot,  the  present  case  came 
within  the  rule  of  the  law  of  Jamaica, 

The  Lord  Chancellor. 

Suppose  the  bond  has  been  so  assigned  as  to  enable 
the  assignee  to  sue  on  it  in  Jmnaica  in  his  own  name, 
it  is  not  lAfido  who  is  Plaintiff  here,  but  the  ceshii  que 
inui  of  Idndo  /  and  the  act  which  has  been  referred  to, 
dMMigh  it  might  give  Undo  certain  rights,  would  not 
extend  ifaoee  righta  to  Undoes  cesHd  que  trttsi.  In  no 
view  of  the  case  could  the  present  Plaintiff  sue  on  Ahe 
bond  in  his  own  name :  in  regard  to  him,  the  demand, 
which  the  bill  seeks  to  eaforce,  is  purely  equitable. 
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1827*  there  for  the  demand,  he  ought  to  enjoy  the  same 
privilege  here.  De  Carriere  v.  De  Calanne  (a),  Flack  t. 
Holme,  (b) 

It  was  answered,  that,  whatever  she  rule  might  be  as 
to  ^e  issuing  of  the  writ,  where  the  question  was  be* 
tween  foreigners,  and  the  demand  had  originated  in  a 
foreign  country  (c),  all  the  parties  here  were  British  sub- 
jects, and  all  the  transactions  had  taken  place  within  the 
dominions  of  the  British  crown. 

TTie  Lord  Chancellor  over-ruled  the  obgection. 


It  was  then  contended,  on  behalf  of  the  Defendant, 
that  the  proceedings  in  the  suit  instituted  by  Charles 
Grant  in  1 793,  and  which  was  still  pending,  afforded  a 
suflScient  reason  against  the  interference  of  the  Court 
by  a  writ  of  ne  exeat  regno  in  favour  of  the  Plaintiff's 
claim.  In  that  suit,  Charles  Grant  had  impeached  the 
title  of  the  late  Sir  Alexander  Grant  to  the  debt  in 
question ;  he  had  offered  to  pay  the  balance^  if  any, 
which  might  be  found  due  in  respect  of  it;  he  had 
obtained  an  injunction  against  proceeding  at  law  upon 
the  bonds;  and  that  injunction,  having^  on  iqppeal,  been 
affirmed  by  the  privy  council,  and  never  having  been 
dissolved,  was  to  be  considered  as  stiU  in  force.  While 
the  injunction  continued,  neither  the  present  Plaintiff 
nor  his  trustee,  Lindoy  could  have  sued  on  the  bond  at 
law;  and  he,  therefore,  could  not  be  entitled  to  the 
benefit  of  a  writ,  which  comes  in  lieu  of  a  l^al  arrest. 

On 

(a)  4  Fes.  577.  Amb.  *77.     iHmson  v.  Leimard, 

(5)  1  Jac.  4r  W,  405.  5  Bro.  C  C  918.      ffowdeu  ▼. 

(c)  See  Peame  v.  Lide,  Amb'  Bogers,   1     et    ^  B,  129.,   aod 

ler,  75.      Whitehead  v.    Murat,  Beame\  View  o   the  Writ  of  Ne 

Bunb.  183.    BoberUm  v.  WUkie,  exeat  regno,  65 — 68. 
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On  the  other  hand,  it  was  answered,  that  the  injunction  1 827* 
was  gone  in  consequence  of  the  death  of  Sir  Alexander 
Grant  and  of  the  other  Defendants  to  the  suit  of  1793 ; 
that,  at  all  events,  it  was  virtually  superseded  by  the  de- 
cree of  the  privy  council  in  1809,  made  in  the  suit  of 
the  assignees  of  James  Grant  and  Peter  Grants  which 
ordered  Charles  Grant  to  pay  upwards  of  16,000/.  in 
part  discharge  of  the  bonds ;  that  no  suit  was  now  pend- 
ing in  Jamaica^  in  which  the  Plaintiff  could  recover 
the  balance  due  to  him,  for  he  could  not  prosecute  the 
suit  of  C/iorks  Grants  and  the  suit  of  the  assignees  of 
James  Grant  and  Peter  Grant  related  only  to  the  two 
legacies  .of  8000/.;  and  that  the  pendency  even  of  an 
effective  suit  in  Jamaica  would  be  no  objection  to  the 
institution  of  a  new  suit  here,  when  both  parties  were 
in  England^  and  one  of  them  was  permanently  resident 
here. 

In  reply,  it  was  urged,  that  the  suit  of  Charles  Grant 
must  ^till  be  considered  a  subsisting  and  effective  suit 
with  respect  to  the  adjustment  of  the  balance  as  between 
his  own  legacy  of  2000/.  and  the  residue  of  the  bond 
debt. 

7%^ Lord  Chancellor.  FA.\o^ 

If  the  result  of  the  whole  proceeding  up  to  the 
present  time  b^  that  nobody  has  any  demand  in  respect 
of  the  matters  of  the  different  suits,  except  those  who 
represent  Sir  Alexander  Grants  the  bill  of  1793  may  be 
considered  as  out  of  court.  If  the  equities  of  that  bill 
have  been  satisfied  by  subsequent  proceedings,  the  in- 
junction must  be  considered  as  gone.  The  questions, 
therefore,  come  to  these  two  points  — Is  there  any  thing 
to  be  done  in  the  suit  in  Jamaica  ?  and  what  is  the  rule 
of  this  Court  with  respect  to  granting  a  writ  of  ne  exeat 

R  r  5  tegnoi 
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1B27.       Tignoi  wliefe  saitdy  relatbg  to  the  flame  matten^  are 
depending  ill  anotbef  country  ? 


Fth.  17.  The  LorO  Chancbllor  stutedy  that  he  bad  fouad  a 

case,  Hamden  y.  Rogers  (a),  m  which  this  Court  granted 
a  writ  of  ne  exeat  regnof  though  a  iak  Was  pending  in 
Ireland  for  the  same  detnand.  He  therefore  thoughts 
that  the  existence  of  the  suits  in  Jamaica  did  bot  a£EMnd 
any  reason  why  the  writ  should  not  be  continued* 

With  respect,  he  addedy  to  the  injunction  granted  in 
1794>,  it  must  be  considered  as  gone  hi  consequenoe  of 
the  subsequent  proceedings ;  and)  after  the  acts  which 
have  been  since  done^  if  an  application  ware  now  made 
to  have  it  revived  or  continued,  such  an  application 
could  not  succeed. 


Another  objectioti  made  to  the  writ  was,  that,  in  fact, 
the  debt  due  to  the  Plaintiff  had  been  satisfied.  His  de- 
kniind  eould  not  be  carried  beyond  the  aggregate  of  the 
penalties  of  the  bonds,  which  amounted  to  22,SS02. 6s.  2d, 
In  part  discharge  of  this,  there  had  been  paid,  in  1819, 
16,884'/.,  leaving  a  balance  of  about  5444/.,  against 
which  Charles  Grant  was  enUded  to  set  off  the  amaunt 
of  his  own  legacy.  By  the  report  of  the  Master  made 
in  Douglass  suit,  it  appeared,  that,  on  the  1st  of  AprU 
1789,  there  was  due  to  Charles  Qrant^  in  respect  of  his 
legacy,  S966/.  lSf.4^/.;  and  thirty-eight  years  subse- 
quent interest,  added  to  that  sum,  would  carry  the 
amount  considerably  beyond  6000/.  The  Plaintiff  re- 
presented the  persons  who  had  poiSsessed  themselves  of 

the 

(a)  1  Km.«JjB.  Its. 
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the  assets  of  the  original  testator,  and,  in  truth,  they 
and  he  had  all  along  in  their  own  hands  the  principal 
and  interest  of  the  legacy :  the  bonds,  therefore,  were 
Satisfied  to  the  ftiU  amoant  of  the  penalties.  Clarke  ▼• 
8eim.{a) 

For  the  Plaintiff  it  was  answered,  that  the  debt  due 
to  him  was  the  principal  sum  of  10,000/.,  with  fi>rty-  • 
fire  years*  interest  at  6/.  per  cent,  making  a  total  of  about 
d7,000i.,  and  leaving,  after  every  allowance  was  made  tp 
the  Defendant  in  respect  of  the  legacy,  a  balance  due  of 
nearly  14,000/.  The  debt  was  not  limited  by  the  amount 
of  the  penalties ;  first,  because  Charles  Grani  had,  by  his 
injunction  obtained  in  1794,  preyented  the  assignee  of 
the  bonds  from  obtaining  payment  of  them,  while  tha 
principal  and  interest  were  less  than  the  penalty.  Pah 
teney  t.  Warren  (b) ;  and,  secondly,  because  the  legadee 
were  assigned  as  a  collateral  security,  and  die  Plaintiff 
might  apply  them  in  satisfaction  of  the  interest  oa  the 
10,000/»  beyond  the  amount  of  the  penalties  of  the 
bonds.  Clarke  v.  Lord  Abingdon  (c),  Godfreff  v.  Waiift 
son.  ((2) 

Th^  Lord  Chakceixor  stated  that,  in  his  opitaiooy  F«*.  lo. 
the  Plaintiff's  demand  was  not  to  be  limited  by  the 
amount  of  the  penalties  of  the  bond ;  for  he  had  always 
considered,  on  the  authority  of  Uvtoal  y.  Terry  (tf),  that 
a  party,  who  had  been  restrained  from  proceeding  at  law» 
while  the  debt  was  under  the  penalty,  had  a  right,  in  a 
court  of  equity,  to  principal  and  interest  beyond  the 
penalty  of  the  bond. 

The 


(a)  8  Fej.  41 1.  (<0  5  Aik.  518. 

(6)  6  K>«.79.  \e)  Show.  P.  C.  15. 

(r)  17  Fet.  106. 

Rr  4 


tm  CASES  IN  CHANCERY. 

1B97.  The  writ  was  continued. 


.  The  Defendant  afterwards  put  in  his  answer;  and  in 
it  he  entered  into  a  more  detailed  statement  of  the 
various  transactions  between  the  parties. 

March  5. 7.  .  On  the  answer^  the  motion  to  discharge  the  writ  was 
renewed;  and  the  argument  turned  chiefly  on  the 
question,  whether  the  PlaintiflPs  demand  was  to  be 
limited  by  the  amount  of  the  penalties'? 

« 

For  the  Defendant  it  was  argued,  that  the  excepted 
case,  in  which  the  debt  might  be  carried  beyond  the 
penalty  of  the  bond,  was  only,  where  the  payment  of  the 
bond  had  been  prevented  by  gross  misconduct  on  the 
part  of  the  obligor.  Here  there  had  been  no  mis- 
conduct on  the  part  of  Charles  Grant.  By  his  bill  in 
1793,  he  tendered  payment  of  the  utmost  balance  which 
the  late  Sir  Alexander  Grant  could  have  claimed :  that 
offer  was  not  accepted ;'  and  whatever  delay  had  occurred 
in  adjusting  the  mutual  rights  of  these  parties,  at  least 
as  much  blame  attached  to  those  whom  the  Plaintiff 
representeB  as  to  the  Defendant.  There  were  equides 
to  be  adjusted  between  the  parties:  those  equities  Charles 
Grant  asserted  by  the  bill  of  179S;  and  it  was  imma- 
terial, whether,  in  the  final  result,  he  was  or  was  not  en- 
titled  to  the  full  extent  of  the  equity  suggested  by  his  bill: 
it  was  enough  that  the  transaction  had  been  of  such  a 
•  kind,  that  the  sum,  which  he  was  justly  liable  to  pay, 

could  not  be  ascertained  in  a  mere  action  on  the  bond. 

On  the  part  of  the  Plaintiff  were  cited  Duoal  v. 
Terry  {a\  Hale  v.    Thomas  (6),   Morgan  v.  Jones  {c\ 

Elliott 

(a)  Slum.  P.  C.  15.         {b)  \  Vem,  549.         (t)  3  Dkkenii  645. 
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Miott  T.  Davis  {a}^  PuUenejf  ▼.  Warren  {b\  Bond  ▼.  1887. 
tiopkins{c\  Atkinson  y.  Atkinson  (d)^  (/Donel  v. 
Broome,  {e)  The  bill  of  1 793  proceeded  on  the  principle, 
that  Charles  Grant  was  entitled  to  set  off  the  whole  of  tlie 
three  legacies  against  the  bond  debt,  from  the  dme  that 
the  bonds  were  assigned  to  Sir  Alexander  Grant.  In  that 
alleged  equity  he  failed ;  for  the  chancery  in  Jamaica^ 
and  the  o6art  of  appeal  in  England,  decided,  that  there 
was  no  right  of  setroff  as  to  the  two  legacies  of  Peter  and 
James.  Having  thus  improperly  delayed  his  creditor^ 
he  could  not  take  advantage  of  his  own  wrong. 


The  LoBD  Chancelloiu  March  lo. 

With  respect  to  the  general  jurisdiction,  I  entertain  no 
doubt  whatever,  that,  if  a  person,  indebted  in  a  sum  of 
money  by  bond,  files  his  bill  for  an  injunction,  stating 
that  he  is  entitled,  by  reason  of  equitable  circumstances, 
to  be  relieved  from  the  obligation  which  presses  him  at 
law,  and  there  is  no  neglect  or  default  on  the  part  of  the 
Defendant,  this  Court  has  a  right  to  consider  the  bond 
creditor  as  submitting  to  do  equity,  when  he  asks  equi^ ; 
and  whatever  abstruse  and  delicate  reasoning  there  may 
be,  as  to  whether  the  excess  of  the  debt  beyond  the 
penalty  is  a  specialty  debt  or  a  simple  contract  debt,  tliis 
Court  will  find  a  way  to  give  execution  for  the  difference. 
On  the  other  hand,  if  it  were  the  creditor's  own  fault 
that  he  had  not  payment  of  his  debt  sooner,  it  would 
not  be  competent  for  him  to  take  the  benefit  of  the  same 
rule. 

Th<i 


(a)  BwA.  23.  (d)  1  BaU^  B.  SS8. 

(5)  6  Ves.  79—92.  (e)  I  BaU^  B.  202< 


•10  CASES  IN  chancery: 

lfl87.  ^         The  question  was  agab  dlsciissedy  but  principallj 
with  respect  to  the  amount  of  the  demand. 

Mr.  Hart  and  Mr.  Pemberian  contended,  that,  as 
the  amount  of  the  legacies  had  been  de  facto  in  the 
hands  of  Sir  MexanAer  Oranif  they  ought  to  be  set 
off  against  the  bond  debt  from  the  rery  oommenoe- 
ment  of  tlie  transaction ;  that  the  decree  of  the  prirjr 
council,  in  the  suit  of  the  assignees  of  James  Grant  and 
Peter  Grants  dedded  nothing  as  between  Sir  Alexander 
Grant  and  Charles  Grants  but  merely  provided  for 
payment  of  the  legacies  to  which  James  and  Peter  were 
unquestionably  entitled ;  that,  in  this  view  of  the  case, 
it  was  impossible  to  sustain  the  writ  to  the  amount 
of  18,000/,,  or  even  to  half  of  that  sum;  and,,  con- 
sidering the  oppression  that  might  be  exercised  by  a 
plaintiff  obtaining  a  writ  of  ne  exeat  regno  marked  for 
a  large  sum,  when  his  claim  was  of  a  comparatively  small 
amount,  the  Court  ought  to  discharge  the  writ  alto- 
gether, unless  the  plaintiff  could  sustain  it  either  to  the 
full  extent  of  the  sum  marked  or  nearly  to  that  extent* 
At  all  events,  the  Court  would  reduce  the  sum  for  which 
the  writ  was  marked,  (a) 

They  also  cited  Bay  v.  Fenioick  (ft),  in  which  Lord 
TTiurlaao  had  refused  a  writ  of  ne  exeat  regno  to  the 
assignee  of  a  bond,  because  there  was  no  representative 
of  the  original  obligee,  and  the  suit  was,  in  that  respect^ 
defective  for  want  of  parties.  A  similar  objection,  it 
was  said,  would  apply  here ;  for  lAndo^  the  assignee  of 
the  bond  in  trust  for  Sir  Alexander  Grants  wear  dead, 
and  his  representatives  were  not  parties  to  the  suit 

The 

(a)  1  Turn,  ^  Ruts.  100. 

(6)  3  Bro,  C  C  25.    See  the  cases  referred  to  in  Mr.  BeU*^  note 
to  Ray  y.  Fenwick^  in  his  edition  of  Brown* 
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r  Tlie  Lord  Cumkcellou  tboo^  that  the  want  of  a  J1897. 
personal  repreflcmalive  of  Ijindo  was  not  a  ground  fiir 
disdiarging  the  writ;  and  exprened  his  opinion^  that 
the  writ  ought  not  to  be  marked  for  more  than  SOOOL 
There  is^  said  his  Lordshipy  a  serious  obligation  in  the 
Court  to  take  care,  if  it  computes  the  dd>tso  as  to  carry 
the  amount  beyond  the  penalty  of  the  bond,  that  it  is 
satisfied  that  it  has  no  doubt  as  to  what  it  would  do  at 
the  hearing  of  the  causes  But  I  cannot  admit  that  the 
writ  is  to  be  discharged  altogether,  because  the  amonnti 
for  which  it  is  marked,  ought  to  be  lessened.  According 
to  the  precedents  in  this  Court,  the  party,  who  swears 
to  his  belief  that  a  given  sum  is  due  to  him  as  the 
balance  of  an  account,  is  entitled  to  equitable  bail.  I 
cannot  take  away  from  the  Plaintiff  the  benefit  of  his 
positive  affidavit  of  belief.  But  it  is  the  duty  and  prac- 
tice of  the  Court,  in  such  cases,  to  hear  the  Defendant 
in  diminution  of  the  quantum  of  demand ;  and,  however 
troublesome  and  inconvenient  such  discussions  may  be, 
it  is  necessary  to  the  ends  of  justice  that  they  should  be 
submitted  to. 


I  have  more  difficulty  now,  than  I  had  before,  in  acting  April  9. 
oh  the  notion  of  extending  the  debt  beyond  the  penalties 
of  the  bonds.  This  may  be  a  case  in  which,  when 
judgment  shall  ultimately  be  given  at  the  hearing,  the 
debt  may  be  extended  beyond  the  penalty.  But  the 
injunction  has  been  pending  a  great  many  years  X  it  has 
never  been  dissolved ;  and  can  I  now  be  so  sure,  that,  at 
the  hearing,  the  debt  will  be  carried  beyond  the  penalty, 
as  to  give  the  Plaintiff  the  benefit  of  an  opinion  to  that 
effect  against  the  liberty  of  the  subject? 

Another  question  is,  how  far,  in  taking  the  account^ 
Charles  Grant  has  a  right  to  a  set-off  in  respect  of  the 
two  legacies  to  his  brothers* 

In 
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1827.  In  reference  to  these  pointSy  I  wish  to  have  a  calcnlnticwi 

which  will  shew  me^  first,  what  the  result  of  the  aoooont 
will  be»  if  the  debt  is  not  carried  beyond  the  penal^ ; 
and,  secondly,  what  the  result  will  be,  according  CkaHes 
Grata  has  or  has  not  credit,  by  way  of  set-o£^  for  the 
Iqpacies  to  his  brothers. 


Ultimately  the  writ  was  sustained;  but  the  sum,  for 
which  it  was  marked,  was  reduced  to  6B0QL 


AN 
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ACCOUNT. 
!•  If  letters  of  administration  be 
granted  to  an  infant,  under  which 
he  receives  and  disposes  of  assets 
of  the  intestate,  an  account  can- 
not be  directed  in  respect  of  his  • 
receipts  during  his  infancy. 
Hindmarsh  v.  Southgate* 

Page  324* 

2.  Am  had  long  employed  B*  as  his 
steward,  professional  adviser,  and 
general  confidential  agent;  dis- 
putes having  arisen  between 
them,  an  agreement  was  entered 
into  between  B.  and  a  clergyman 
acting  on  behalf  of  ^1.,  by  Which 
a  gross  sum  was  to  be  paid  to  B. 
in  lieu  of  all  his  claims,  but  no 
accounts  or  vouchers  were  ren- 
dered or  produced  by  A*t  nor  was 
any  bill  of  costs  delivered ;  that 
agreement  will  not  protect  B. 
from  rendering  an  account  to  his 
principal.  Jenkins  y*  Gould.  S85 

3.  Disputes  existing  between  A. 
and  his  solicitor,  receiver,  and 
confidential  agent  J9.»  which  in- 
volved long  and  intricate  matters 


of  account,  an  authority  was  given 
by  A.  to  a  third  person  to  settle 
apy  accounts  in  which  he,  A»f  had 
an  interest,  and  to  compromise 
any  claims  which  he  might  have : 
such  an  authority  will  not  em- 
power that  third  person  to  make 
an  agreement,  without  the  pro- 
duction or  examination  of  any 
account,  that  a  gross  sum  shall 
be  paid  to  B.  in  lieu  of  all  his 
demands  on  A.  Jenkins  v.  GouUL 

Page  385 
See  Executor,  6. 

Mortgage,  1. 

Practice,  9. 

ACQUIESCENCE. 
See  Baron  and  Fsmme,2|  8« 

ADMINISTRATION. 
See  Account,  1. 

AGENT. 
See  AccoiTMTt  2,  S. 

AMICABLE  SOCIETY. 
See  LiFS  Insuramci. 

AN- 
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ANNUITY. 

1.  It  is  not  necessary,  under  the 
17  G.  3.  c  26.,  that  the  memorial 
of  an  annuity  should  conCstin  the 
Christian  names  of  the  attesting 
witnesses  at  fuU  length ;  and  the 
memorial  is  sufficient,  if  it  states 
them,  as  they  appear  signed  to 
theatteataUoBofthedeed.  Phil- 
lips V.  Const.  •  Page  ^7 

2.  A  surety  under  an  annuity  deed, 
redeeming  the  annuity  subse- 
quent to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitled 
to  the  benefit  of  the  grantee's 
piDof  iinAer  ftfae  grantor's  com- 

•  missiDB,  «Dd  to  proceed  by  ac- 
tion Bgsimt  the  grantor,  who  had 
olMained  his  certificate,  for  the 
arnean  of  the  ttMmrty  subsequent 
to  tbe  oommiasion.  Watkins  v. 
Fkuinagan*  421 

See  Barov  aju)  FEiiMB,  £. 
Will,  6. 

AI^WER. 

1.  Where  a'  passage,  read  by  a 
Pkdofiff  from  an  answer,  refers  to 
another  passage,  that  'OCher  pas- 
sage is  to  be  read  mAy  far  the 
purpose  of  explaining  or  qualify- 
ing the  thing  in  respect  of  which 
the  ceference  is  made,  and  not 
for  the  purpose  of  tatrodudng 
new  facts,  which  do  not  explain 
or  qnaUfy  that  thing,  though  such 
new  facts  foe  XMnaected,  in  gram- 
matical constructian,  with  that 
which  must  'be  read.  Bartlett  v. 
Gillard.  149 

2«  A  Plaintiff  may  read  evidence 
ta  <li8pm)ve  an  allegaCion  -con- 
tained m  a  passage  ef  tbe  De- 


fendant's answer,  which  he  has 
read.  Price  v.  Liftton.  Page  206 

APPEAL. 

Clauses  in  a  local  act,  providing 
that  persons  aggrieved  by  the 
commissioners  appointed  to  carry 
it  into  execution  should  appeal 
to  the  quarter  sessions,  and  that 
tweiity<<]iie'days*  notice  should  be 
given  before  any  action  or  suit 
was  commenced  for  any  thing 
done  in  pursuance  of  the  act,  do 
not  apply  to  the  case  of  a  person 
claiming  as  an  incumbrancer  of 
the  rates  which  the  act  gave  au- 
thority to  assess  and  levy,  and 
instituting  his  sak  in  order  to 
give  effect  to  his  mcumbraace. 
Dreamy  v.  Barnes,  94 

ASSIGNMENT. 
I*  A  perscMi,  having  a  beoeieial 
interest  tn  «  sum  of  money,  in- 
Tested  in  the  names  of  trustees, 
assigns  it  for  valuaMe  eoncider- 
ation  to  A.,  but  no  noUce  of  the 
nssigmaent  is  given  to  tbe  trus- 
tees; afterwards,  the  same  per- 
son proposes  lo  sell  l>is  interest 
to  B>9  €ind  B*9  having  made  in- 
quiry of  the  trustees  as  to  the 
nature  of  the  vendor's  title,  and 
the  anmnnt  of  his  interest,  and 
reeeiving  no  intimation  of  the 
existence  cC  any  prior  incum- 
brance, completes  die  purchase, 
and  gives  the  trustees  notice ;  B* 
has  a1)etter  equity  than  A.  to  the 
possession  of  the  fund,  and  the 
assignment  to  B.^  tfiough  pos- 
terior in  date,  is  to  be  preferred  to 
the  assignment  to  A>  Ueatie  v. 
HtM.    Loveridge  v.  Cooper.      1 

2.  It 
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$•  It  is  of  no  importance,  in  the 
question  as  to  the  priority  of  title 
aoquired  under  the  assignments, 
whether  the  interest  of  the  ven- 
dor be  vested  or  contingeoty  pre- 
sent or  reversionary.  Dearie  v. 
Hall*    lAweridgt  v.  Cooper* 

Pagel 

S«  SenAkf  contrd.  Cooper  v.  Fyn^ 
more.  60 

Ih  In  such  cases  the  act  of  giving 
the  trustee  notice^  is,  in  a  certain 
degree»  taking  pesaession  of  the 
fund :  it  is  going  as  far  towards 
equitable  possession  as  it  is  pos- 
sible to  go;  for»  after  notice 
given,  the  trustee  of  the  fund 
becomes  a  trustee  for  the  assig- 
nee who  has  given  hhn  notice. 
Loveridge  v.  Cooper*  58,  59 

5.  During  the  life  of  the  tenant  for 
life  of  a  residue,  a  person,  having 
a  contingent  reversionary  in- 
terest in  a  share  of  it,  assigned 
all  her  furniture,  plate,  &c.  and 
all  other  the  estate  and  effects, 
of  or  to  which  she  was  then  pos- 
sessed or  entitled,  to  trustees, 
upon  trust  for  her  creditors ; 
afterwards  the  interest  became 
vested:  this  assignment  did  not 
pass  her  contingent  interest  in 
the  residue.  Pope  v.  Whitcombe* 

124 

See  Baron  and  Feicmb,  1, 2,  S. 
Mortgage,  2. 
Partn*ershif,  1. 

AUCTION.       . 

The  equity  of  redemption  of  a  lease 
for  years,  containing  a  covenant 
for  perpetual  renewal,  is  not  an 
interest  in  real  estate  within  the 
meaning  of  the  53  G.  3.  c.  102. 


s.  Id.;  and  the  assignee  of  an  in- 
solvent is  not  boundt  under  that 
section,  to  dispose  of  such  an 
equity  of  redemption  by  public 
auction.     Waldtan  v.  Howdl. 

Page  37$ 

AWARD. 
In  a  suit  instituted  to  enforce  a  pe- 
cuniary demand  against  the  real 
and  personal  estate  of  a  testator, 
an  order  was  made  by  consent, 
referring  all  matters  in  difference 
between  the  parties  in  the  cause 
to  arbitration ;  and  the  arbitrators 
made  an  award,  ordering  the 
executors  to  pay  a  certain  sum 
to  the  complainants,  in  full  satis- 
faction of  all  their  dei|iand8  on 
him  and  his  testatpr,  but  direct* 
ing  that  certain  other  Defendants, 
who,  under  the  testator's  will, 
took  interests  in  his  real  estate, 
«  should  be  at  liberty  to  prosecute 
.  thehr  claims  against  the  testator's 
estate  in  liice  manner  as  if  no 
order  of  reference  had  been 
made:  the  award  was  held  not 
to  be  final,  and  was  therefore  set 
Turner  v.  Turner.     494? 


BANKRUPT- 
surety  under  an  annuity  de^, 
redeeming  the  annuity  subse- 
quent to  the  bankruptcy  of  the 
grantor  of  the  anaoity»  is  entitled 
to  the  benefit  of  the  grantee^ 
proof  under  the  grantor's  com- 
mission, and  to  prooeed  by  ac- 
tion against  the  grantor,  who  has 
obtained  his  certificatei  for  the 

arrears 
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*  arrears  of  the  annuity  subsequent 
to  the  commission.  Wdikins  v. 
Flannagan.  Page  421 

BARON  AND  FEMME. 

!•  Where  husband  and  wife  assign 
to  a  purchaser*  for  valuable  con* 
sideratioui  a  share  of  an  ascer- 

-  tained  fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  te- 
nant for  life,  and  both  the  wife 
and  the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by 
right  *of  survivorship,  to  claim 
the  whole  of  that  share  of  the 
fund  against  such  particular  as- 
signee for  valuable  consideration. 
Manner  y.  Morton.  65 

^  If  the  wife,  after  her  husband's 
death,  executes  an  assignment  of 
the  fund,  which  recites  former 
assignments  by  the  husband,  and 
purports  to  be  made  subject  to 
them,  she  does  not  thereby  re- 
cognise or  confirm  those  former 
assignments.   Honner  v.  Morion. 

Ibid. 

9.  The  wife  does  not  acquiesce  in 
those  assignments,  or  waive  her 
right  to  claim  against  them,  by 
forbearing  to  impeach  them  till 
the  death  of  the  tenant  for  life. 
Honner  v.  Morton.  Ibid. 

4.  The  fund  of  a  married  woman, 
standing  in  the  name  of  the  ac- 
Gountantrgeneral  to  her  account, 
may  be  pledged  by  her  husband. 
Sansum  v.  Detoar.  91 

5.  An  annuity  given  to  the  separate 
use  of  the  wife  is  discharged  by 
payments  made  to  the  use  of  her 
husband  and  sums  allowed  him 
in  account ;  the  circumstances  of 


the  transactions  being  such  as  to 
satisfy  the  Court*  that  the  mode 
of  dealing  between  tl|e  person, 
who  was  bound  to  pay  the  an- 
nuity and  the  husband  was  with 
the  acquiescence  of  the  wife,  or 
with  her  authority,  either  express 
or  implied.    BartUtt  v.  GUlard* 

Pagel4d 
6.  A  feme-caoert^  tenant  in  tail  in 
remainder  of  money  to  be  laid 
out  in  land,  by  arrangement  with 
the  tenant  for  life,  and  on  a 
private  examination  under  the 
'7  G.4.  C.45.,  consented  to  the 
payment  of  a  proportion  of  the 
money  to  her  husband ;  and  the 
order  was  made  accordingly. 
In  re  Silcoclcs  Estate.  S69 

BIDDING,  RESERVED.     • 
See  Practicb,  5. 

BOND. 
In  a  court  of  equity,  a  debt  se- 
cured by  bond  may  be  carried 
beyond  the  penalty  of  the  bond, 
if  the  debtor  has  by  injunction 
restrained  the  creditor  from  pro- 
ceeding at  law,  and  there  has 
been  no  misconduct  on  the  part 
of  the  creditor.    Grant  v.  Grant. 

598 
See  LiBN,  1. 


CHARGE.    ' 
See  Will,  % 
Creditor,  S. 

CHARITY. 
1.  A  fund  given  to  a  corporation 
in  England  for  a  charitable  pur- 
pose, 
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pose,  ordered  to  be  paid  to  the 
corporation,  without  the  settle- 
ment of  a  scheme.  The  Society 
Jbr  the  Propagation  of  the  Gospel 
in  Foreign  Parts  v.  His  Majesty's 
Attorney-General.  Page  142 

2.  A  Scotchman^  by  a  will  in  the 
English  form,  made  in  England^ 
gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some, 
but  not  all,  were  resident  in  Scot' 
landt  upon  trust  to  lay  out  the 
same  in  the  purchase  of  lands 
or  rents  of  inheritance  in  fee 
simple,  for  the  intent  expressed 
in  an  Instrument  of  even  date 
with  his  will ;  and  by  that  instru- 
ment, he  directed  the  trustees  of 
his  will  to  pay  the  rents  annually 
to  certain  other  trustees,  who  at 
all  times  were  to  be  persons  re- 
siding within  twenty  miles  of 
MontrosCf  to  be  by  them  applied 
to  the  relief  of  indigent  ladies  in 
MontrOsCf  or  within  twenty  miles 
of  that  town :  Held,  that  the  be- 
quest was  void  under  the  mort- 
main act*  AUortiey^Gcneral  ▼. 
Mm.  S28 

8*  In  the  reign  of  Henry  VIL, 
lands  were  given  to  the  cor- 
poration of  Exeter  and  their  suc- 
cessors for  the  aid  and  relief  of 
the  poor  citizens  and  inhabitants 
of  Exeter^  <*  who  are  heavily  bur- 
thened  by  fee  farm  rents  of  that 

'  city,  and  other  impositions  and 
talliages  :*'  the  rents  ought  to  be 
applied  to  the  relief  of  the  poor 
inhabitants  of  Exeter  not  receiv- 
ing parish  relief.  Attomey-Ge* 
neraly.  Corporation  of  Exeter.  S95 

•  4.  It  is  not  a  due  administration  of 
such  a  charity  to  apply  the  rents 
Vol-  III. 


to  the  payment  of  fee  farm  rents 
due  from  the  city,  repairing  the 
gaol,  maintaining  the  prisoners, 
and  other  similar  public  purposes. 
Attorney-General  v.  Corporation 
.  of  Exeter.  Page  895 

5.  When,  in  consequence  of  a  mis- 
taken construction  of  a  doubtful 
instrument,  the  rents  of  a  charity 

.  estate  have  been  for  a  series  of 
years  applied  by  a  corporation  to 
public  purposes  not  warranted  by 
the  nature  of  the  charity,  the 
corporation  will  not  be  charged 
for  such 'misapplication.  Attor^ 
ney-General  v.  Corporation  of 
^eter.  Ibidt 

6.  The  Court  will  not  compel  a 
corporation  to  produce  their  title 
deeds,  and  will  not  direct  an  in- 
quiry as  to  the  property  which 
they  possess  applicable  to  general 
corporate  purposes,  in  order  to 
ascertain  whether  there  is  any 
fund  which  can  be  applied  in 
making  good  a  breach  of  trust 
committed  by  them  in  the  ma- 
nagement of  charity  funds.  At" 
tomey»General  v.  Corporation  of 
Exeter.  Ibid. 

7.  Upon  an  information  to  set  aside 
a  lease  for  ninety-nine  years  oi 
charity  lands,  the  Defendants, 
the  lessees,  set  up  a  title  adverse 
to  the  lease :  upon  the  merits,  it 
was  held,  that  there  was  no 
ground  for  the  defence ;  but  the 
Court  was  of  opinion,  that,  if  th^ 
merits  had  been  otherwise,  the 
Defendants  were  estopped,  and 
could  not  dispute  the  title,  while 
they  retained  the  possession. ' 
Attorney-General  v.  Lord  Ho- 
tham.  415 

Ss  8.  A 
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6.  A  husbandry  leaie  of  charity 
lands  for  ninety-nine  yearsi  at  an 
uniform  rent,  cannot  be  sup- 
ported. AUameif'Genertdv.  Lord 
Hctham.  Page  415 

9w  When  a  testator  directs  a  sum 
to  be  laid  out  in  building  a 
church,  the  bequest  is  void ;  the 
rule  of  construction  being,  that 
a  direction  to  build  includes  a 
direction  to  purchase  land  for  the 
purpose  of  building,  unless  the 
testator  distinctly  refers  to  land 
already  in  mortmain.  Pritchard 
T.  Arbouin.  ^56 

10.  At  a  meeting  held  to  appoint  a 
successor  to  an  office  in  a  charity, 
after  a  candidate  has  been  elect- 
ed, and  a  minute  of  his  election 
has  been  entered  by  the  clerk,  it 
is  competent  for  the  majority  of 
the  electors^  before  the  meeting 
is  dissdved,  to  reverse  their  vote, 
rescind  the  minute  of  election,  I 
and  postpone  the  election  to  a 
-subsequent  day,  provided,  in  so 
doing,  they  act  bond  fide^  and 
with  a  view  to  the  welfkre  of  the 
charity.  Atiomey*Gen€ral  v. 
Matiketns.  500 

1 1.  IVovision  for  giving  instruction 
in  writing  and  arithmetic,  intro- 
duced into  a  scheme  for  the  ad- 
ministration and  management  of 
afree  grammar  school.  Attorney^ 
General  v.  Haberdashers*  Com- 
pany.  530 

12.  Provisions  for  instruction  in 
English,  writing,  and  arithmetic, 
made  part  of  a  scheme^  for  the 
administration  of  a  free  grammar 
school.  Attorney''General  v.  Dixie, 

534 


COMPROMISE. 

1.  Disputes  existing  between  A. 
and  his  solicitor,  receiver,  and 
confidential  agent  ^.,  which  in- 
volved long  and  intricate  matters 
of  account,  an  authority  was 
given  by  il.  to  a  third  person  to 
settle  any  accounts  in  which  he, 
il.,  had  an  interest,  and  to  com- 
promise any  claims  which  he 
might  have :  such  an  authority 
will  not  empower  that  third  per- 
son to  make  an  agreement,  with- 
out the  production  or  examin- 
ation of  any  account,  that  a  gross 
sum  shall  be  paid  to  B,  in  lieu  of 
all  his  demands  on  A,  Jenkins 
V.  Gould.  P^e  S85 

2.  A  nephew,  who  was  thd  heir-at- 
law  and  sole  next  of  kin  of  a 
testator,  having  taken  the  opinion 
of  counsel  as  to  the  widow's 
rights  under  her  husband's  will, 
and  being''  advised  that  she  took 
the  residue  absolutely)  contracted 
to  sell  to  her  a  house  which  had 
descended  to  him  as  heir;  and 
part  of  the  agreement  was,  that 
he  should  release  all  demands 
against  her  as  executrix,  or 
against  her  deceased  husband's 
personal  estate ;  according  to  the 
construction  of  the  will  adopted 
by  the  Court,  the  nephew  was  en- 
titled to  the  residue  absolutely, 
and  in  that  residue  was  com- 
prised, in  the  events  which  had 
happened,  a  large  sum  of  stock, 
which  had  been  the  subject  of 
the  testator's  marriage  settle- 
ment: a  general  release,  exe- 
cuted by  the  nephew  in  pursu- 
ance of  tlie  agreement  with  the 

widow. 
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widow,  was  held  to  be  valid,  and 
to  vest  the  residue,  iDcluding 
the  stock,  in  the  executrix  abso- 
lutely, though  it  made  no  spedSc 
meation  uf  the  stock.  CMier  v. 
Sfuire.  Page  467 

CONVEYANCE. 
See  Phacticb,  12. 

COPYHOLD. 
See  CovEVAMT,  1. 
ELECTioir,  9. 

LiBN,  2. 

CORPORATION. 
See  Charity,  4»  5,  6. 

COSTS. 

L  Where*,  apoo  a  bill  of  redemp- 
tion and  foreclosure,  the  mort- 
gagee assigns  his  mortgage*  after 
a  decree  for  the  usual  accounts, 
the  mortgagor  is  not  to  paj  the 
costs  of'  the  supplemental  bill, 
which  is  necessary  to  bring  the 
assignee  of  the  mortgagee  be- 
fore the  Court.    Barry  v.  IVray, 

465 

2.  An  executor  or  trustee  is  not 
not  entitled  to  be  allowed  with- 
out question  the  amount  of  bills 
of  costs  which  he  has  paid  bond 
•fide  to  the  solicitor  to  the  trust; 
and  the  Master,  without  regu- 
larly taxing  the  bills,  will  mo- 
derate their  amount.  Johnson  v. 
Telford.  477 

S.  A  bill  of  costs  was  delivered  by 
the  solicitor  in  1809,  and  shortly 
afterwards  paid  by  the  client : 
between  that  time  and  March 
181 7»  four  other  bills  of  costs 
were  delivered*  and  various  pay- 


ments wete  made  on  account  i  in 
Novemier  1-8 17*  a  sixth  bill  was 
delivered}  when  the  client  paid 
the  gen^til  balance  due  on  the 
bills  of  costs,  at  the  same  time 
stating,  that  he  would  insist  on 
having  the  bills  taxed ;  an  appli* 
cation  for  taxation  to  a  Judge  at 
law,  in  1818,  and  an  applicadon 
to  the  Court  of  King's  Bench 
is  1819>  failed,  from  ciircum- 
stances  not  involving  the  merits 
«f  the  question :  some  attempts 
at  a  compr^Mnise  were  made  from 
time  to  time ;  and  the  client  was 
obliged  on  three  or  four  occa- 
sions to  leave  England^  in  order 
to  attend  to  urgent  business  in 
foreign  countries ;  but  at  length* 
in  1824,  a  motion  was  made  to 
have  Ahe  bills  referred  for  tax- 
ation, supported  by  evidence  that 
some  of  the  items  of  charge 
were  improper:  the  Court  or- 
dered that  the  bill  last  delivered 
should  be  taxed  generally*  and 
that  the  five  antecedent  bills 
should  be  referred  to  the  Master* 
with  a  direction  that  the  client 
should  deliver  to  the  solicitor  a 
schedule  of  the  items  complained 
of^  and  that  the  Master  should 
exercise  as  large  a  discretion  as 
he  might  think  fit  with  respect  to 
the  evidence  on  which  he  should 
proceed  in  forming  his  judgment 
concerning  these  it^ms.  ScougaU 
V.  Campbell.  Page  545 

4.  If  any  solicitor  tells  a  client 
beforehand,  that  he  wi)l  not  un« 
dertake  his  business,  if  his  bill  is 
to  be  taxed ;  or  if  any  solicitor, 
in  the  progress  of  a  cause,  gives 
his  client  to  understand*  that  he 
S  8  2  will 
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'  will  go  on  with  it  or  not  go  on 
with  it,  according  as  his  bills  are 
to  be  taxed  or  not  to  be  taxed,  a 
solicitor,  so  acting,  will  not  be 
allowed  to  continue  on  the  rolls. 
Scougatt  V.  Campbdl.    Page  550 

COVENANT. 
A  testator,  having  devised  free- 
holds and  copyholds  to  the  same 
persons,  afterwards  executed  a 
settlement  in  contemplation  of 
his  marriage,  by  which  he  bar- 
gained and  sold  the  freeholds  to 
trustees  and  their  heirs,  to  the 
use  of  himself  during  his  life;  and 
after  his  deaths  to  the  intent  that 
the  wife  might  receive  annually 
a  rent-charge,  which  was  secured 
by  powers  of  distress  and  entry, 
and  by  a  term  of  years;  and, 
subject  to  the  rent-charge  and 
the  term,  to  the  use  of  the 
settlor,  his  heirs  and  assigns ;  and 
he  covenanted  to  surrender  the 
copyholds  to  the  uses  of  the 
settlement ;  the  marriage  was  so- 
lemnized, and  the  testator  died, 
leaving  his  wife  surviving,  with- 
out having  surrendered  the  copy- 
holds *  to  the  uses  of  the  settle- 
ment :  the  covenant  to  surrender 
did  not  operate  as  an  entire  revo- 
cation of  the  devise  of  the  copy- 
holds, but  was  a  revocation  only 
so  far  as  the  particular  purposes 
of  the  settlement  required.  Vaxo- 
ser  V*  Jeffery.  4?79 

CREDITOR. 

1.  In  a  suit  for  the  administration 

of  a  testator's  assets,  after  the 

decree  on  further  directions  had 

sanctioned  payments  made  by  the 


executor  in  discharge  of  legacies, 
and  had  directed  the  fund  in 
court  to  be  apportioned  among 
the  other  legatees,  a  creditor  ob- 
tained  permission  to  prove  his 
debt;  the  Master  subsequently 
reported  a  debt  to  be  due  to  him ; 
but,  in  the  mean  time,  the  fund 
had  been  apportioned,  and  part 
of  it  had  been  paid  over,  while 
the  remainder  had  been  carried 
to  the  account  of  particular  lega- 
tees :  Held,  that  the  creditor  was 
entitled  to  receive,  out  of  the 
funds  of  the  legatees  so  remaining 
in  court,  not  the  whole  of  the 
debt,  but  only  a  part  of  it, 
bearing  the  same  proportion  to 
the  whole,  as  the  legacies  given 
to  those  legatees  bore  to  the 
whole  amount  of  the  legacies 
given  by  the  will.  Gillespie  v. 
Alexander.  Page  ISO 

2.  An  admission  of  a  debt  by  the 
executrix  of  a  trader,  within  six 
years  before  the  filing  of  a  cre- 
ditor's bill)  will  not  take  the  debt 
out  of  the  statute  of  limitations, 
so'  as  to  make  it,  under  the 
47  G.  8.  c.  74?.,  a  charge  on  the 
real  estate  in  the  hands  of  a  de- 
visee.    Putnam  v.  Bates.        188 

8.  Where  a  testator  directs  his  just 
debts  and  funeral  expenses  to  be 
fully  paid  and  satisfied  by  his  ex- 
ecutor thereinafter  named,  it  is  a 
condition  imposed  upon  the  ex- 
ecutor to  satisfy  the  testator's 
debts  and  funeral  expenses,  as 
far  as  all  the  property,  which  he 
derives  under  the  testamentary 
disposition,  will  extend,  whether 
real    or    personal.      Henvdl   ▼. 

'    Whitaker.  343 

4.  A 
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4.  A  son  died  before  his  fatfaer* 
leavibg  a  widow,  to  whom  he 
gave  all  his  property.  The  son's 
estate  being  insufficient  for  the 
payment  of  his  debts,  the  father, 
by  a  codicil  to  his  will,  directed 
his  trustees  and  executors  to  pay 
his  son's  debts,  and  named  tlie 
son  of  his  son  his  residuary  de- 
visee and  legatee.  The  true  con- 
struction of  the  father's  codicil 

*  is,  that  he  intended  only  the  pay- 
ment of  such  portion  of  the  debts 
of  the  son  as  his  son's  estate 
would  be  insufficient  to  pay. 
fVaUcer  v.  Lodge.  Page  459 

See  ExBCUTOR,  6. 
Will,  2. 

CUSTOMARY  LANDS. 
L  By  the  custom  of  the  manor  of 
Shap^  the  legal  interest  in  lands 
of  customary  tenure,  parcel  of 
the  manor,  was  not  devisable, 
but  was  transferred  by  a  deed  of 
bargain  and  sale,  having  the  effect 
of  a  surrender,  in  which  the 
operating  words  were,  '*  bargain, 
sell,  and  surrender,"  and,  on  the 
presentment  or  production  of 
which,  admittance  was  granted  to 
the  alienee ;  but  an  equitable  in- 
terest in  such  customary  lands 
was  capable  of  being  passed  by 
devise  without  regard  to  the 
custom.  A  tenant  of  this  manor, 
who  was  seised  of  customary 
lands,  conveyed  them  by  a  deed 
of  bargain,  sale,  and  surrender, 
to  a  trustee,  upon  trust  for  such 
person  as  the  tenant,  by  any 
>deed  or  instrument  in  writing,  or 
by  liis  last  will,  or  any  codicil 
thereto,  or  any  instrument  in  the 


nature  of  a  last  will  or  codicil, 
to  be  by  him  legally  executed, 
should  .  appoint  or  devise  the 
same ;  and  under  this  conveyance 
the  trustee  was  admitted :  Held, 
that  the  equitable  interest  in  the 
lands  would  not  pass  by  an  un- 
attested codicil.  fVillan  v.  Lan^ 
caster.  Page  108 


DEBTS. 
See  Crbditor. 

DECREE. 
A  sum  of  stock  claimed  as  a 
legacy  by  A.^  was  ordered  by 
the  decree  to  be  carried  over  to 
the  account  of  A.^  "subject  to 
the  further  order  of  the  Court," 
with  a  direction  that  it  should 
not  be  sold  or  transferred  without 
notice  to  B.\  Held,  that  the 
Court  might,  upon  petition  and 
without  rehearing  the  former  de- 
cree, order  the  money  to  be  paid 
to  B.,  if  his  title  appeared  to  be 
better  than  that  of  A*  Barki' 
dale  V.  AbheU.  186 

See  pRACTicB,  5* 

DEVISE. 

1.  Circumstances  under  which  a 
new  trial  of  an  issue  of  devwvoU 
vd  nan  will  be  directed.  Win» 
chiUea  v.  fVauchape.  Tod  v. 
WinchiUea.  441 

2.  A  third  trial  of  an  issue  of  de^ 
visavit  vel  non  directed,  after 
two  juries  had  found  in  favour  of 
the  will.  IUd4 

3.  QiMere,  Whether,  in  a  question 
between  a  devisee  and  an  heir-at- 

S  s  S  law| 
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law,  the  Court  wttl  bind  the  inhe- 
ritance by  the  result  of  one  trial. 

Page  441 
Sfie  Estate. 

POWKR. 

Will. 

DISMISSAL  OF  A  BILL. 
See  Practice,  6. 

DOWER. 
See  Election,  1. 


ELECTION. 

!•  A  testator,  after  bequeathing  to 
his  wife  an  annuity,  charged  on 
his  estat»  at  <9.,  with  power  of 
entry  and  distress,  if  it  should  be 
in  arrear  for  thirty  days,  and 
giving  other  legacies  and  an- 
nuities, which  he/charges  on  his 
lands  at  5.  in  aid  of  his  personal 
estate,  gives  and  devises  all  his 
real  and  personal  property  to 
trustees,  upon  certain  trusts; 
and  he  directs  them  to  occupy 
and  manage,  during  the  minority 
of  his  son,  a  farm  constituting 
the  greater  part  of  his  estate  at 
S»t  and  to  let  and  manage  the 
residue  of  his  real  estates,  and  to 
receive  the  rents  of  the  whole  of 
his  real  estates  s  Held,  that  the 
widow  must  be  put  to  elect  be- 
tween her  dower  and  the  benefits 
given  her  by  the  will.  Roadley 
▼.  Dison.  192 

%  i4.,  beingtenantforlifeofalease- 
hold  for  years,  with  remainder  to 
J^  after  devising  one  estate  to 
B.  in  tail,  bequeathed  to  him  the 
leasehold  during  his  life,  with  re- 


loainders  over,  and  gave  him  also 
the  residue  of  his  real  and  per- 
sonal property.  B«  took  pes- 
session  of  the  residuaiy  estate ; 
suffered  a  recovery  of  the  lands 
devised  to  him  in  tail ;  acted  as 
the  absolute  owner  of  the  lease- 
hold estate,  and  outlived  the 
term  for  which  the  lease  waa 
granted,  having  previously  ac- 
quired a  new  interest  in  the  de- 
mised premises:  Held,  that  JB. 
had  elected  to  take  under  the 
will,  and  was  bound  to  give  effect 
.to  the  devise  of  the  leasehold 
in  favour  of  the-  remainder-nan* 
Giddings  v.  Gfddings.  Page  241 
3.  A  testator,  being  absolute  owner 
of  some  copyholds,  of  which  he 
had  been  admitted  tenant,  and 
having  the  legal  fee  of  other 
copholds  holden  of  the  same 
manor,  to  which  he  had  not  been 
admitted^  but  subject  to  trusts, 
under  which  he  was  in  equity 
only  tenant  for  life,  with  remain- 
der to  his  son  in  tail,  remainder 
to  himself  in  fee,  surrendered  to 
the  use  of  his  will  all  his  copy- 
holds, holden  of  that  numor,  or 
which  he  was  seised  of,  or  entitled 
to,  either  in  possession,  reversion, 
remainder,  or  e^cpectancy :  he 
was  subsequently  admitted  tenant 
of  all  the  copyholds  which  were 
subject  to  the  trust,  except  the 
moiety  of  one  tenement,  and 
afterwards  made  a  will,  devising 
all  his  hereditaments,  freehold 
and  copyhold,  in  possession,  re- 
version, remainder,  or  expect- 
ancy, to  trustees  and  their  heirs, 
upon  trust  for  his  son  for  life, 
with  remainders  over :  Held,  that 

the 
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the  surrender  and  the  wilt  passed 
both  the  legal  and  bene6cial  in* 
teresC  in  all  the  copyholds  upon 
which  the  surrender  operated, 
including  those  of  which  the  de* 
▼isor  was  in  equity  only  tenant 
for  life,  and  that  the  son  was 
bound  to  elect  whether  he  would 
give  effect  to  this  general  devise, 
or  would  insist  upon  the  benefit  of 
the  equitable  estate  tail,  which  he 
took  under  the  old  trusts,  to 
which  some  of  the  copyholds 
were  subject.     Abdtf  v.  Gordon. 

Page  278 
4.  Previous  to  marriage,  the  for- 
tune of  the  wife,  is  so  settled  as, 
in  the  event  of  her  surviving  her 
husband,  to  belong  to  her  ab- 
solutely ;  by  other  deeds  of  the 
same  date,  the  husband  makes  a 
settlement  of  his  propertyt  un- 
der which  certain  interests  are 
given  to  the  wife ;  he  dies  in  her 
lifetime,  having,  by  his  will,  be- 
queathed to  her  considerable 
benefits,  which,  he  directs,  shall 
be  in  satisfaction  of  all  her  claims 
or  demands  against  his  estate  or 
executors  under  the  settlement 
made  by  him,  or  on  any  other 
account  whatsoever :  the  accept- 
ance of  the  benefits  given  to  her 
by  the  will  does  not  preclude  the 
wife  from  claiming  a  leasehold, 
pare  of  her  own  fortune,  which 
the  husband  was  bound  to  renew 
in  the  names  of  the  trustees  and 
upon  the  trusts  of  her  settlement, 
but  which  he  had  renewed  in  bis 
own  name.     Coleman  v.  Jones. 

S12 
See  Spbcific  Psrpormakcb,  !• 


ELECTION  TO  AN  OFFICE. 
1.  At  a  meeting  held  to  appoint  a 
successor  to  an  office  in  a  charity, 
after  a  candidate  has  been  elected, 
and  a  minute  of  his  election  has 
been^  entered  by  the  clerk,  it  is 
competent  for  the  majority  of  the 
electors,  before  the  meeting  is 
dissolved,  to  reverse  their  vote, 
rescind  the  minute  •  of  election, 
and  postpone  the  election  to  a 
subsequent  day,  provided,  in  so 
doing,  they  act  bondjidef  and  with 
a  view  to  the  welfare  of  the 
charity.  Attorney-General  v. 
Matthews*  Page  500 

ESTATE. 

1.  A  testator,  after  giving  hia  wife 
an  annuity  for  her  hfe,  to  be 
issuing  out  of  <'  all  his  real  estate, 
lands,  and  hereditaments  in  jP«," 
devised  **  the  said  estate,  lands, 
and  hereditaments*'  to  his 
daughter  and  her  heirs ;  but  in 
case  his  daughter  died  under 
twenty-one,  and  without  issue,  he 
devised  **  the  said  estate,  lands, 
and  hereditaments"  to  his  wife 
for  her  life,  and  after  her  decease, 

•to  the  children  of  A.y  share  and 
share  alike  e  Held,  that,  subject 
to  the  previous  interests  given  to 
the  daughter  and  to  the  wife,  the 
children  of  A,y  living  at  the 
testator's  death,  took  an  estate 
in  fee  in  the  lands  in  P.  ff^ilk* 
inson  v.  Chapman,         Page  145 

2.  A  devise  of  lands  to  A.  ^  for 
paying  bis  son  50^.  when  of  the 
age  of  twenty-one  years,"  gives 
A.  the  fee  beneficially,  charged 

8s  4  with 
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with  the  payment  of  50if.  Abrams 
V.  Winskup.  Page  S50 

EVIDENCE. 

1.  A  Plaintiff  may  read  eTidence  \o 
disprove  an  allegation  contained 
in  a  passage  of  the  Defendant's 
answer,  which  he  has  read.  Price 

-  y.LyHtm.  206 

2.  In  a  suit  by  the  assignee  of  an 
insolvent  to  impeach  a  sale  which 
a  former  assignee  had  made  of 
an  equity  of  redemption,  the  in- 
solvent is  not  rendered  a  com- 
petent witness  for  the  Plaintiff 
by  releasing  his  interest  in  the 
residue  of  his  estate.  fValdron 
V.  Howdl.  ,  S76 

S*  Though  mere  nonpayment  of 
tithes,  for  however  long  a  period, 
would  not  be  evidence  of  a  grant, 
yet  a  layman's  adverse  enjoyment 
or  pernancy,  for  a  long  series  of 
years,  of  the  tithes  of  certain 
landsi  or  of  a  money-payment  in 
lieu  of  tithes,  coupled  with  a 
succession  of  deeds  by  which  the 
tithes  or  money-payments  in  lieu 
of  tithes  have  been  conveyed 
from  one  person  to  another,  cor- 
responding with  the  enjoyment, 
affords  evidence  suflScient  to  jus- 
tify a  jury  in  presuming  a  legal 
grant  of  the  tithes.  .  Bacon  y, 
WiUiams.  525 

EXECUTOR. 
!•  A  testator,  beginning  his  will  by 
expressing  an  intention  to  give 
the  bulk  of  his  property  to  two 
of  his  sisters,  gave  them  only  a 
life  interest  in  the  greater  part  of 
it ;  and,  after  giving  legacies  to 
others  of  his  sisters,  he  expressed 


his  wish,  that  A.f  and  his,  the 
testator's,  servant  B.  should  be 
his  executors,  and  that  B.  should 
live  with  his  two  sisters,  and  take 
care  of  them  and  their  property ; 
and  by  a  codicil»  he  directed  that 
the  interest  of  SOOt.  should  be 
paid  to  B.  half-yearly,  as  wages 
for  Uking  care  of  his  two  sisters ; 
and  that,  after  the  death  of  B. 
and  his  two  sisters,  the  SOOL 
should  be  paid  to  P.:  Held, 

That  the  legacy  given  to  B. 
by  the  codicil  was  not  a  legacy 
given  to  her  for  her  care  and 
trouble,  so  as  to  convert  her  into 
a  trustee  of  the  residue  for  the 
next  of  kin,  but  that  A*  and  B.^ 
in  their  character  of  executors, 
took  the  residue  bene6cially ; 

That,  after  the  death  of  the 
two  sisters,  though  the  services, 
for  which  the  legacy  was  given 
as  wages,  could  no  longer  be  per- 
formed, J?,  would  still  be  en- 
titled to  the  interest  of  the  SOOL 
duringherlife.  Dawson  v,  Thome, 

Page  235 
2.  An  executrix,  who,  in  mistake, 
makes  payments  to  an  annuitant 
in  respect  of  his  annuity,  before 
it  commences,  is  entitled  to  re- 
tain them  out  of  the  future  pay- 
inents  of  the  annuity :  and 

An  order,  authorising  her  to 
retain  them,  and  made  upon  pe- 
tition, after  the  decree  has  been 
passed  and  entered,  is  regular. 
Livesey  v.  Lix>esey.  287 

S.  Where  a  testator  directs  his  just 
debts  and  funeral  expenses  to  be 
fully  paid  and  satbfied  by  his  ex- 
.  ecutor  thereinafter  named^  it  is 
a  condition  imposed  upon  the 

executor 
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executor  to. satisfy  the  testator's 
debts  and  funeral  expenses^  as 
ftur  as  all  the  property,  which  he 
derives  under  the  testamentary 
disposition,  will  extend,  whether 
red  or  personal.  Henvdl  v. 
Whiiaker.  Page  S4S 

4*  By  a  marriage  settlement,  stock, 
the  property  of  the  husband,  was 
settled  on  trust  for  the  separate 
use  of  the  wife  during  her  life, 
and,  after  her  death,  for  the 
husband,  if  he  survived  her ;  but 
if  he  died  in  her  lifetime,  then 
for  such  persons  as  be  should  by 
deed  or  will  appoint ;  and  in  de«- 
fault  of  appointment,  for  his  ex- 
ecutors and  administrators:  the 
husband  died  in  the  wife's  life- 
time, having  appointed  an  ex- 
ecutrix, but  without  exercising 
his  power :  Held,  that  the  exe- 
cutrix was  not  entitled  to  the 
stock  beneficially,  but  that  it  was 
to  be  administered  by  her  as  part 
of  hid  general  personal  estate. 
Collier  v.  Squire.  467 

5.  The  husband  by  his  will  be- 
queathed as  follows :  —  <'  And 
unto  my  wife  (whom  I  make  full 
and  wholly  executrix)  I  give  my 
house,  with  all  my  household 
furniture,  as  also  all  my  plate, 
china,  books,  linen,  and  every 
other  article  belonging-  to  me, 
both  in  and  out  of  my  house,  and 
which  may  not  be  herein  men- 
tioned, she  being  subject  to  the 
payment  of  all  my  just  debts, 
funeral  and  testamentary  ex- 
penses : "  Held,  that  the  beneficial 
interest  in  the  settled  stock  did 
not  pass  to  the  wife.  Collier  v. 
Sfuire*  '  46? 


6.  If  an  executor,  acting  bondfidet 
'  and  under  a  conviction  that  the 
assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts, 
permits  specific  legatees  to  retain 
or  possess  themselves  of  the 
articles  bequeathed  to  them,  he 
will  be  answerable  for  the  value 
of  those  articles,  with  interest  at 
4^  per  cent.,  if  there  should 
ultimately  be  a  deficiency  of 
assets,  although  the  deficiency 
should  be  ocaasioned  by  subse- 
quent events,  which  he  had  no 
reason  to  anticipate;  and  the 
Court  will  direct  an  account  to 
be  taken  of  the  value  of  the  pro- 
perty so  possessed  by  the  le- 
gatees, and  interest  to  be  com- 
puted, unless  it  is  certain  that 
the  assets  will  ultimately  be  suf- 
ficient to  pay  all  the  creditors. 
Spode  V.  Smith.  Page  511 

See  Costs,  2. 


FOREIGN  CHARITY. 
See  Charity,  2. 


GENERAL  RELIEF. 
See  Pleading,  1,  2. 


ILLEGITIMACY. 
1.  A  testator  devised  his  real  and 
personal  property  to  trustees, 
upon  trust  for  four  children  of 
Martha  Davies^  whom  he  de- 
scribed by  their  respective  names, 
"  together  with  every  other  child 
born    of  the    body   of  Martha 

Davies 
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Daoiei  alive  at  my  deceasey  or 
born  within  nine  months  aAer* 
wards,  share  and  share  alike:" 
Martha  Danies  had  two  other 
children  born  after  the  date  of 
the  wiUf  but  before  the  date  of  a 
codicil  to  it ;  and  these,  as  well 
as  the  four  previously  bom,  were 
all  illegitimate.  The  children, 
bom  after  the  date  of  the  will, 
are  not  entitled  to  any  share  of 
ibe  properly.    Mortimer  v.  West. 

Page  S70 

INFANT. 
If  letters^  of  administration  be 
granted  to  an  infant,  under  which 
he  receives  and  disposes  of  assets 
of  the  intestate,  an  account  can- 
not be  directed  in  respect  of  his 
receipts  during  his  infimcy.  Hind^ 
marA  v.  Southgate*  924 

INJUNCTION. 

1.  A  Plaintiff  cannot  move  ex  parte 
for  an  injunction,  after  he  has 
served  the  Defendant  with  sub- 
poenaj  and  the  Defendant  has  ap- 
peared.   Peny  v.  Wdler.      519 

2.  In  a  court  of  equity,  a  debt 
secured  by  bond  may  be  carried 
beyond  the  penalty  of  the  bond, 
if  the  debtor  has  by  ii^  unction 
restramed  the  creditor  from  pro- 
ceeding at  law,,  and  there  has 
been  no  misconduct  on  the  part 
of  the  creditor.     Grant  v.  Grants 

598 
S.  A  writ  c(ne  exeat  regno  granted 
at  the  suit  of  a  person  equitably 
entitled  to  the  sum  due  on  certain 
bonds,  though  the  transactions, 
out  -of  which  the  demand  arose, 
took  place  in  Jamaica^  between 


parties  resident  there,  and  were 
the  subject  of  suits  in  that  island, 
and  though  io  ooe.of  thoee  suits 
an  injunction  issued,  restraining 
the  person,  whooi  the  present 
Plaintiff  represented,  from  pro- 
ceeding on  the  bonds  at  law ; 
the  Court,  considering  the  in- 
junction, though  never  disseWed, 
as  substantially  superseded  by 
subsequent  proceedings.  Grant 
V.  Grant.  Page  598 

See  PowBR,  4. 

INSOLVENT  DEBTOR. 

1.  The  equity  of  redemption  of  a 
leasehold  for  years,  with  a  cove- 
nant for  perpetual  renewal,  is  not 
an  interest  in  real  estate  within 
the  meaning  of  the  53  G<  3. 
C.102.#.l9.    WaUronyt. HcnK>dL 

376 

2*  The  assignee  of  an  insolvent  is 
not  bound,  under  that  section, 
to  dispose  of  such  an  equity  of 
redemption  by  public  ^auction. 
Waldron  v.  /fotoetf.  376 

INTEREST. 
When  a  legacy  is  not  paid  at  the 
time  appointed  by  the  testator, 
legacy-duty  is  payable,  not  merely 
on  the  capital  sum  bequeathed, 
but  on  the  aggregate  amount  of 
capital  and  interest,  which  is 
ultimately  received  by  the  leg- 
atee.    Thomas  v.  Montgomery* 

502 

INTERPLEADER. 

In  in  interpleading  suit,  the  Court 

will  order  the  money,  which  has 

been  brought  io  by  the  Plaintiff, 

to  be  paid  to  a  person  having 

authority 
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'  siitUority  from  all  the  Defeod- 
anto  to  receWe  it^  though  tome 
of  the  Defendants  have  not  ap- 

•  peered  t  and  for  that  purpose  a 
reference  wiU  be  directed  to  the 
Master  to  inquire  whether  a  suf- 
ficient autlMMrity  to  receive  the 
monej  has  been  given.  Powell 
V.  Satmet.  Page  5S6 

ISSUE. 

1.  Where  a  party  wishes  to  obtain 
a  new  trial  of  an  issue,  he  must 
first,  on  an  ex  parte  application, 
satisfy  the  Judge  in  equity,  that 
there  is  a  reasonable  ground  for 
sending  to  the  Judge,  who  tried 
the  issue,  for  his  notes  of  the 
trial.     Morris  v.  Davieu        S 1 8 

2.  Circumstances  under  which  a 
new  trial  of  ah  issue  of  devUwoit 
K)d  non  will  be  directed.  fTtn- 
chikea  v.  fVauckope.  Tod  v. 
WinchiUea.  441 

3.  A  third  trial  of  an  issue  of  deou 
savit  be/  non  directed,  after  two 
juries  had  found  in  favour  of  the 
will.  Ibid* 

4.  Qjuare,  Whether,  in  a  question 
between  a  devisee  and  an  heir- 
at-law,  the  Court  will  bind  the 
inheritance  by  the  result  of  one 
trial.  Ibid. 


JAMAICA. 
See  Nb  Exeat,  2. 5» 

JOINT  INSTRUMENTS. 

Bembley  where  the  parties  intended 

that  a  promissory  note  should  be 

Joint  and  several,   but,  through 

ignorance,  it  is  expressed  to  be 


ft 

joint  only,  a  conn  of  equity  will 
relieve  as  well  against  the  surety, 
as  against  the  principal. 

But  where  a  joint  promissory 
note,  signed  *'  J.  and  J.  £•--* 
«/.  P.,  surety,"  was  given  to  a 
creditor  of  the  firm  of./,  and  «/•  £., 
and'*/.  P.  died,  •/•  and  J.  E.  being 
both  altve»  one  of  whom  after- 
wards became  bankrupt,  while 
the  other  quitted  the  country  in- 
solvent :  Held,  that  the  promis- 
sory note  could  not  be  considered 
as  several  against  «/.  P.,  the 
surety.    Ratostone  v.  Parr. 

Page  424. 539 

JUDGMENT. 
Judgments  not  docketed  have  no 
preference    a[gainst    heirs,  exe- 
cutors, or  administrators.    Z.ait- 
don  Y.Ferguson.  349 

JURISDICTION. 

1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rates,  which 
are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.    Dret»r^  v.  Barnes.     94 

2.  A  court  of  equity  will  not  inter- 
fere in  favour  of  a  party,  who 
omits  to  avail  himself  of  his  legal 
remedy  in  due  time.  Dremry  v. 
Barnes.  Ibid. 

3.  A  court  of  equity  will  not  inter- 
fere to  enable  an  incumbrancer 
of  parish  rates  to  obtain  payment 
of  arirears  of  interest,  which  he 
neglected  to  claim  at  the  time 
when  they  became  due.  Dretury 
V.  Barnes.  Ibid. 

4.  Clauses  in  a  local  act,  providing 
that  persons  aggrieved  by  the 
commissioners,  appointed  to  carry 

it 
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it  into  execution,  should  appeal 
.to  the  quaAer  sessions,  and  that 
twenty-one  days'  notice  should 
be  given  before  any  action  or 
suit  was  commenced  for  any 
thing  done  in  pursuance  of  the 
act,  do  not  apply  to  the  case  of 
a  person  claiming  as  an  incum- 
brancer of  the  rates  which  the 
act  gare  authority  to  assess  and 
levy>  and  instituting  his  suit  in 
order  to  give  effect  to  his  in- 
cumbrance.   Drefwry  v.  Barnes. 

Fbge94 

5.  Where  a  tribunal  determines  in 
a  matter  not  within,  its  jurisdic- 
tion, the  decision  is  a  nullity. 
Attomey^General  v.  Lord  Ho- 
iham.  415 

6.  The  general  principle  of  a  court 
of  equity  is,  that  a  bill  in  equity 
may  be  filed  for  the  delivery  up 
of  an  instrument  which  cannot 
be  enforced  at  law,  in  order  that 
the  Plaintiff  may  not  be  harassed 
by  vexatious  proceedings  at  law. 
Grover  v.  Hugell.  4S2 


LACHES. 
See  Jurisdiction,  2,  3. 

LAND.TAX. 

1.  Surplus  stocky  arising  from  sales 
under  the  acts  for  the  redemp- 
tion of^  the  land-tax,  will  be  or- 
dered to  be  transferred  to  the 
party,  who,  if  it  were  laid  out  in 
the  purchase  of  lands,  would  be 
entitled  to  have  the  lands  con- 
veyed to  him  in  fee.  In  the 
Matter  ofFortescue.  1 28 

2.  A  person  who  has  entered  into 


an  agreement  for  the  porchase  of 
land,  which  was  formerly  part  of 
the  glebe  of  a  rectory,  and  liad 
been  before  sold  for  the  redemp-  ' 
tion  of  the  land«-tax,  is  not  bound 
tb  complete  his  purchase,  whea 
it  appears  that,  upon  the  prior 
sale  for  the  redemption  of  the 
land-tax,  the  rector  himself  was 
the  actual  purchaser,  in  the  name 
of  his  curate*     Graver  v.  HugeU^ 

P^428 

LAPSE. 
See  Legacy,  2. 

LEASEHOLDS. 
1.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  laods 
and  tithes  in  the  county  of  i/* 
under  church-leases  for  lives,  de* 
vised  all  his  lands  and  heredita- 
ments in  the  counties  of  H.  and 
G.,  and  all  other  his  real  estate, 
to  his  daughter  and  the  heirs  of 
her  body;  and  for  default  of 
such  issue,  to  JP.  and  his  heirs. 
The  daughter,  at  the  testator's 
death,  and  ever  afterwards,  was 
of  unsound  mind.  Her  husband, 
having  taken  out  administratioQ 
to  the  testator,  with  the  will  an- 
nexed, procured,  from  time  to 
time,  renewals  of  the  leases.  She 
survived  him,  as  well  as  all  the 
cestuis  que  vie  named  in  the  tes- 
tator's leases,  and  died  without 
issue,  and  without  having  done 
any  act  to  bar  such  interest  as 
F.  had  under  the  devise.    Held, 

That  the  leaseholds  for  lives 
passed  by  the  will :  and, 

That  F.  was  entitled  to  the 
benefit  of  the  subsisting  leases. 

which 
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which  had  been  obtained  by  way 
of  renewal  of  the  old  leases* 
FUzroy  v.  Howard.       Page  225 

2.  If  a  tenant  for  life  of  an  under- 
lease for  eighteen  years,  granted 
by  a  person  who  himself  holds 
the  premises  so^underlet,  along 
with  other  property,  under  a 
lease  for  twenty-one  years,  pur- 
chases the  interest  of  his  imme- 
diate lessor,  and  obtains  from  the 
superior  lessor  a  renewal  of  the 
lease  thus  purchased,  the  re- 
newed lease  is  subject,  so  far  as 
regards  the  premises  which  were 
comprised  in  the  underlease,  to 
the  same  trusts,  as  would  have 
affected  the  underlease,  if  it  had 
not  been  merged  or  had  not  ex- 
pired by  the  effluxion  of  time. 
GiddihgsY.Giddings.    Page  241 

S.  The  same  rule  holds,  though  the 
lease  at  the  time  of  the  purchase 
'was  vested  in  a  trustee,  upon 
trusts,  under  which  he  could  not 
have  granted  a  renewal  of  the 
underlease,  and  though  the  tenant 
for  life  outlived,  by  twenty-five 
years,  the  time  at  which  the  un- 
derlease would  have  expired  by 
effluxion  of  time.  Giddings  v. 
Giddings.  Ibid, 

4.  The  equity  of  redemption  of  a 
leasehold  for  years,  with  a  cove- 
nant for  perpetual  renewal,  is  not 
an  interest  in  the  real  estate 
within  the  meaning  of  the  58  G.  3. 
c.  102.  s.  19.    fValdron  v.  H&coeU. 

876 

5.  The  assignee  of  an  insolvent  is 
not  bound,  under  that  section,  to 
dispose  of  such  an  equity  of 
redemption  by  public  auction. 
fValdron  v.  Howell.  Ibid. 


6*  Upon  an  information  to  set  aside 
a  lease  for  ninety-nine  years  of 
charity  lands,  the  Defendants, 
the  lessees,  set  up  a  title  adverse 
to  the  lease :  upon  the  merits,  it 
was  held,  that  there  was  no 
ground  for  the  defence ;  but  the 
Court  was  of  opinion,  that,  if  the 
merits  had  been  otherwise,  the 
Defendants  were  estopped,  and 
could  not  dispute  the  title,  while 
they  retained  the  possession.  At" 
tomey 'General  V.  Hoiham, 

Page  415 

7.  A  husbandry  lease  of  charity 
lands  for  ninety-nine  years,  at  an 
uniform  rent,  cannot  be  sup- 
ported .  Attorney •  General  v.  Ld. 
Hotham.  Ibid. 

8.  Premises,  held  under  distinct 
leases,  ordered  to  be  sold  in  one 
lot,  upon  the  speculative  proba- 
bility arising  from  the  nature  of 
the  property,  that  a  higher  price 
would  be  obtained  by  that  mode 
of  sale,  than  if  they  were  put  up 
in  distinct  lots.  Cooh  v.  CoUing- 
ridge.  520 

See  Notice. 

LEGACY. 

1.  In  a  suit  for  the  administration 
of  a  testator's  assets,  afler  the 
decree  on  further  directions  had 
sanctioned  payments  made  by  the 
executor  in  discharge  of  lega- 
cies, and  had  directed  the  fund 
in  court  to  be  apportioned  among 
the  other  legatees,  a  creditor 
obtained  permission  tQ  prove  his 
debt;  the  Master  subsequently 
reported  a  debt  to  be  due  to 
him  ;  but,  in  the  mean  time,  the 
fVind  had  been  apportioned,  and 

part 
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part  of  it  had  been  paid  over» 
while  the  remainder  had  been 
carried  to  the  account  of  parti- 
cular legatees :  Held,  that  the  ' 
creditor  was  entitled  to  receive, 
out  of  the  funds  of  the  legatees  so 
remaining  in  court,  not  the  whole 
of  the  debt,  but  only  a  part  of  it, 
bearing  the  same  proportion  to 
the  whole,  as  the  legacies  given  to 
those  legatees  bore  to  the  whole 
amount  of  the  legacies  given  by 
the  wilL     Gillespie  v.  Alexander* 

Page  130 
2.  A  legacy  was  given  to  the  se- 
parate use  of  a  married  woman 
during  the  joint  lives  of  her  and 
her  husband,  and  in  case  she 
survived  him,  to  her  absolutely, 
but  if  she  did  not  survive  him, 
to  such  person  as  she  should  by 
will  appoint,  and,  in  default  of 
appointment,  to  her  next  of  kin, 
exclusive  of  her  husband :  She 
died  in  the  lifetime  of  her  hus- 
band and  the  testator:  Held, 
that  the  legacy  lapsed.  Baker 
v.  Hanbury,  S40 

See  EzBcuTORy  6. 

Maintenance,  1,  2. 

LEGACY  DUTIES- 
HVhen  a  legacy  is  not  paid  at  the 
time  appointed  by  the  testator, 
legacy -duty  is  payable,  not  merely 
on  the  capital  sum  bequeathed, 
but  on  the  aggregate  amount  of 
capital  and  interest,  which  is  ulti- 
mately received  by  the  legatee. 
Thonuu  V.  Montgomery.         502 

LIEN. 
L  By  an  agreement  for  the  sale  of 
an  estate,  the  purchase-mooey, 


with  interest,  was  to  be  secared 
by  the  bond  of  the  purchaser, 
and  was  to  remain  so  secured 
during  the  life  of  the  vendor. 
The  conveyance,  which  was  af- 
terwards executed,  expressed  that 
the  purchase-money  had  been 
paid,  and  the  vendor's  receipt 
was  indorsed  upon  it;  but,  in 
fact,  only  a  part  of  the  price  bad 
been  paid,  and  the  residue  was 
secured  by  the  purchaser's  bond, 
conditioned  for  payoient  of  the 
principal  with  interest,  within 
twelve  months  after  the  death  of 
the  vendor,  and  of  interest  in 
the  mean  time*  The  vendor  vras 
held  to  have  a  lien  on  the  estate 
for  the  amount  of  Uie  hood. 
Winter  v.  Ijord  Anson. 

P^re488 
2.  There  is  no  distinction  between 
copyholds  and  freeholds,  as  to 
the  doctrine  of  a  vendor's  lien 
for  his  purchase-money.  Winter 
V.  Lord  Anson.  492 

LIFE  INSURANCE. 
In  the  policies  effected  by  the 
Amicable  Society,  there  is  no 
exception  as  to  death  by  the 
hands  of  justice:  a  -person,  in- 
suring his  life  in  that  offca, 
afterwards  suffered  death  for  a 
criminal  offence :  the  policy  was 
not  thereby  avoided.  BeUand  v. 
Disney.  S51 

LIMITATIONS,  STATUTE  OF. 

An  admission  of  a  debt  by  the  exe- 
cutrix of  a  trader,  within  six 
years  before,  the  filing  of  a  ere* 
ditor's  bill,  will  not  take  the  debt 
out  of  the  statute  of  limitations^ 

so 
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so  as  to  make  it,  under  the 
47  6-  3.  c.  74«,  a  charge  on  the 
real  estate  is  the  hands  of  a  de- 
visee.    PtUnam  v*  Bates. 

Page  188 


MAINTENANCE. 

1.  A  testator  devises  the  residue  of 
his  real  and  personal  estate  to 
such  of  his  children  as  shall  at- 
tain twenty-one»  or  marry  under 
that  age,  with  consent.  All  the 
children  are  entitled,  although 
their  interests  are  wholly  con«. 
tingent,  to  have  allowances,  out 
of  the  residue,  for  their  main- 
tenance during  their  minorities. 
Brown  ▼.  Temperletf.     Page  263 

2.  An  allowance  out  of  a  residue, 
which  was  directed  to  be  accu- 
mulated, made  for  the  support  of 
a  legatee,  in  the  interval  between 
the  time  when  the  legatee  at- 
tained his  full  age,  and  the  time 
fixed  for  the  distribution  of  the 
accumulated  fund*  M^Dermoit 
V.  Kealy*  264 

MARRIAGE  SETTLEMENT. 
1.  In  contemplation  of  a  marriage 
between  A.  and  B.y  settlements 
were  made  of  real  estate  belong- 
ing to  J9.,  the  intended  wife,  and 
of  personalty  belonging  to  A.^ 
the  intended  husband,  upon  uses 
and  trusts,  which,  after  the 
solemnization  of  the  marriage, 
were  to  arise  for  the  benefit  of 
the  husband  and  wife,  and  their 
issue;  the  marriage  ceremony 
was  performed,  and  the  parties 
lived  together  as  husband  and 
wife ;  but  after  the  lapse  of  more 


,  than  a  year,  and  before  tlie  parties 
had  any  children,  the  marriage 
was  discovered  to  be  void,  and 
they  executed  deeds  purporting 
to  revoke  the  former  settlements ; 
some  time  afterwards  a  new  set- 
tlement, in  contemplation  of  mar- 
riage, was  made,  including  the 
same  property  as  the  former,  but 
difierent  from  the  former  in  the 
interests  given  to  the  issue,  as 
well  as  in  other  provisions  ;  the 
parties  then  intermarried,  and 
there  was  issue  of  the  marriage : 
Held, 

That  the  first  settlement,  being 
founded  on  mistake  and  mis« 
apprehension,  was  not  binding 
on  the  parties,  and  that  the 
rights  of  the  issue,  botli  as  to  the 
real  estate  and  the  personalty,^ 
were  regulated  by  the  second 
settlement.  Robinson  v.  Dick- 
inson* Page  399 

2.  By  a  marriage  settlement,  stock, 
the  property  of  the  husband,  was 
settled  on  trust  for  the  separate 
use  of  the  wife  during  her  life, 
and,  after  her  death,  for  the  hus- 
band, if  he  survived  her ;  but  if 
he  died  in  her  lifetime,  then  for 
such  persons  as  he  should  by 
deed  or  will  appoint ;  and  in  de- 
fault of  appointment,  for  his  ex- 
ecutors and  administrators:  the 
husband  died  in  the  wife's  life- 
tlfilPe,  having  appointed  an  ex- 
ecutrix, but  without  exercising 
his  power:  Held,  that  the  ex- 
ecutrix was  not  entitled  to  the 
stock  beneficially,  but  that  it  was 
to  be  administered  by  her  as  part 
of  his  general  personal  estate. 
Collier  v.  Squire*  467 

MIS- 
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MISTAKE. 
See  Marriage  Sbttlembnt,  1. 
Surety,  2. 

MORTGAGE. 

1..A  mortgagee  is  entitled  to  be 
allowed*  ia  account  agitinst  the 
mortgagor,  all  expenses  properly 
incurred  for  the  recovery  of 
the  mortgage-money.  EUUon  v. 
Wright.  Page  458 

2*  Where,  upon  a  bill  of  redemp- 
tion and  foreclosure,  the  mort- 
gagee assigns  his  mortgage  after 
a  decree  for  the  usual  accounts, 
the  mortgagor  is  not  to  p^y  the 
costs  of  the  supplemental  bill, 
which  is  necessary  to  bring  the 
assignee  of  the  mortgage  before 
the  court.     Barry  v.  Wray.  465 

3.  The  heir  of  a  mortgagee,  to 
whom  the  legal  estate  in  the 
mortgaged  premises  has  de- 
scended, is  a  necessary  party  to 
a  bill  of  foreclosure  filed  by  the 
executor  of  the  mortgagee*  Scott 
V.  NicoUm    Hampson  v.   Nicoll, 

476 

MORTMAIN. 
1.  When  a  testator  direcu  a  sum  to 
be  laid  out  in  building  a  church, 
the  bequest  is  void ;  the  rule  of 
construction  being,  that  a  direc- 
tion to  build  includes  a  direction 
to  purchase  land  for  the  pM^ose 
of  building,  unless  the  testator 
distinctly  refers  to  land  already 
in  mortmain.  Pritchard  v.  Ar^ 
bouin.  456 

See  Charity,  2. 


NE  EXEAT.  ^ 

1.  A  writ  of  ne  exeat  regno  dis- 
charged with  costs,  where,  upon 
the  affidavit  of  the  Plaintiff  and 
the  answer  of  the  Defendant 
taken  together,  there  was  a  strong 
prima  Jade  case,  that  nothing  was 
due  from  the  Defendant  to  the 
Plaintiff.     Leo  v.  Lambert. 

Page  417 

2.  The  writ  of  ne  exeat  regno^ 
granted  at  the  suit  of  a  person 
equitably  entitled  to  certain 
bonds,  though  the  transactions, 
out  of  which  the  demand  arose, 
took  place  in  Jamaica^  between 
parties  resident  there,  and  were 
the  subject  of  suits  in  Uiat  island, 
and  though  in  one  of  those  suits 

•  an  injunction  issued,  restraining 
the  person,  whom  the  present 
Plaintiff  represented,  from  pro- 
ceeding on  the  bonds  at  law; 
the  Court,  considering  the  in- 
junction, though  never  dissolved, 
as  substantially  superseded  by 
subsequent  proceedings.  Grant 
V.  Grant.  598 

S«  A  writ  of  ne  exeat  regno  granted 
at  the  suit  of  a  person  equitably 
entitled  to  the  sum  due  on  certain 
bonds,  though  the  personal repre« 
sentative  of  the  trustee,  to  whom 
they  had  been  assigned  in  trust 
for  him,  was  not  a  party  to  tlie 
suit.  •  Grant  v.  Grant.  Ibid. 

4.  A  writ  of  ne  exeat  regno  will  not 
be  discharged,  though  it  appears 
to  have  issued  for  a  sum  greatly 
exceeding  that  for  which  it  can 
be  sustained ;  but  the  amount,  for 
which  it  is  marked,  will  be  re- 
duced.    Grant  v.  Grant.      Ibid. 

5.  A 
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5.  A  writ  of  ne  exeat  regno  will  be 
granted  in  respect  of  a  debt 
which  was  contracted  in  Jamaica 
between  persons  resident  there, 
though  in  Jamaica  the  Defend- 
ant could  not  be  arrested  for 
the  demand.     Grant  v.  Grant. 

Page  598 

6.  A  defendant  in  custody  under  a 
ne  exeat  regno  is  not  bound  to 
answer,  before  he  moves  to  dis- 
charge the  writ.    Grant  v.  Grant. 

Ibid. 

NOTICE. 
A,  made  a  voluntary  surrender  of 
copyholds  to  a  trustee  upon  trust 
for  F.  during  her  life,  and  if,  at 
her  death,  she  left  children  who 
attained  twenty-one,  upon  trust 
to  AeW  and  divide  the  money 
amo.ig  them ;  and  if  that  event 
did  not  take  place,  upon  trust  for 
A.  in  fee.  Afterwards,  by  a  deed, 
reciting  that  the  trustee  was 
seised  of  the  premises  upon  trust 
for  F.  and  her  husband  and  A.y 
the  trustee,  and  F.  and  her  hus- 
bandy  and  A.  concurred  in  de- 
mising the  premises,  for  a  valu- 
able consideration,  to  G.  for  a 
long  term  of  years :  Held,  that 
the  lessee  was  to  be  considered 
as  having  notice  of  the  trust  for 
the  benefit  of  the  children  of  F., 
and  that  (he  lease  was  void  as 
against  them.  Malpas  v.  Ack- 
land,  273 

See  Assignment^  1. 


PARISH  RATES. 
1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rates,  which 
Vol.  III. 


are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.     Dreoory  v.  Barnes. 

Page  94 
2.  A  court  of  equity  will  not  in« 
terfere  to  enable  an  incumbrancer 
of  parish  rates  to  obtain  payment 
of  arrears  of  interest,  which  he 
neglected  to  claim  at  the  time 
when  they  became  due.  Dremry 
V.  Barnes.  Jtbid. 

PARISH  RELIEF. 
See  Charity,  3. 

PARTIES. 

I.  Where  a  bill  was  filed  against 
the  devisee  of  a  lease,  praying 
that  the  lease  -might  be  declared 
void,  and  the  Defendant  insisted 
that,  if  the  lease  was  set  aside, 
the  Plaintiffs  ought  to  repay  the 
monies  expended  by  his  devisor 
in  the  improvement  of  the  pre- 
mises, the  executor  of  the  de- 
visor, who  had  assented  to  the 
devise  of  the  lease,  was  not  a 
necessary  party  to  the  suit.  MaU 
pas  V.  Ackland.  278 

2.'  The  heir  of  a  mortgagee,  to 
whom  the  legal  estate  in  the 
mortgaged  premises  has  descend- 
ed, is  a  necessary  party  to  a  bill 
of  foreclosure  filed  by  the  ex- 
ecutor of  the  mortgagee.  Scott 
v.  Nicoll.     Hampson  v.  NicolL 

476 

8.  Semble,  Where  the  cestuis  que 
trust  convey  their  beneficial  in- 
terest in  a  portion  of  the  pro- 
perty to  a  purchaser,  the  pur- 
chaser may  file  a  bill  against  the 
trustee  for  a  conveyance  of  the 
legal  estate,  without  making  the 
T  t  cestuis 
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cestuis  que  trustf  who  sold  to  him, 
parties  to  the  suit.  Goodson  v. 
EUisson.  Page  58  S 

PARTNERSHIP. 
A,^  being,  as  a  partner,  entitled 
to  a  share  of  extensive  iron- 
works, and  of  the  lands  and  pre- 
mises on  which  they  were  carried 
on,  agreed,  for  valuable  consider- 
ation, to  assign  to  B,  his  interest 
in  the  property  and  business  :  Bm 
interfered  and  acted  as  a  part- 
ner ;  but  afterwards  he  assigned 
his  share,  and  gave  notice  to  the 
other  partners  that  he  had  with- 
drawn from  the  business;  and, 
when  called  on  to  complete  his 
purchase,  resisted  the  perform- 
.  ance  of  the  contract  successfully, 
on  the  ground  that  a  good  title 
could  not  be  shewn :  Held, 

That  i?.,  as  between  him  and 
the  other  partners,  was  to  be 
treated  as  a  partner,  and  was  to 
contribute  to  the  partnership 
losses,  until  the  time  when  he 
gave  notice  of  his  withdrawal 
from  the  concern,  and  assigned 
his  share : 

That  his  liability  ceased  upon 
his  assigning  his  share,  and  giving 
notice  to  the  other  partners  of 
his  withdrawal  from  the  concern  : 

That  the  assignment  of  his 
share,  though  made  to  an  in- 
solvent person,  was  not  for  that 
reason  the  less  effectual  in  put- 
ting an  end  to  his  liability : 

That  the  assignee,  not  having 
been  acknowledged  a  partner,  or 
permitted  to  act  as  such,  did  not, 
by  his  acceptance  of  the  assign- 
ment, incur  any  liability  as  be- 


tween himself  and  the  co-part- 
ners.    Jefferys  v.  Smith. 

Page  158 

PAUPER. 

See  Practice,  8. 

PAYMENT  OF  MONEY. 
In  an  interpleading  suit,  the  Court 
will  order  the  money,  which  has 
been  brought  in  by  the  Plaintiff", 
to  be  paid  to  a  person  having 
authority  from  all  the  Defend- 
ants to  receive  it,  though  some 
of  the  Defendants  have  not  ap- 
peared :  and  for  that  purpose  a 
reference  will  be  directed  to  the 
Master  to*  inquire,  whether  a 
sufficient  authority  to  receive  the 
money  has  been  given.  Powell 
V.  Sonnet,  55S 

See  Practice,  2. 

PLEADING. 
1.  The  vendor  of  a  share  in  a  co- 
partnership business,  filed  a  bill 
against  the  purchaser  who  had 
taken  possession,  charging  that 
he  had  grossly  mismanaged  the 
property  and  destroyed  its  value, 
and  praying  that  he  might  be  de- 
clared to  have  accepted  the  title, 
and  might  be  decreed  to  perform 
the  contract  specifically ;  the 
Court  was  of  opinion  'that  the 
title  had  not  been  accepted,  and, 
as  a  good  title  was  not  shewn,  a 
specific  performance  could  not 
be  decreed : 

Held,  that  upon  a  record  so 
framed,  no  accounts  or  inquiries 
could  be  directed  as  to  the  de- 
fendant's possession  and  manage- 
ment of  the  property,  with  a  view 

to 
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to  ascertain  whether  any  and 
what  sum  ought  to  be  paid,  or 
compensation  made,  by  him  to 
the  plaintiff.     Stevens  v.  Guppy, 

Page  171 

2.  On  a  bill  by  a  vendor  for  specific 
performance,  where  the  purchaser 
had,  in  1814,  entered  into  pos- 
session under  the  agreement,  and, 
pending  the  suit,   continued  in 
possession  until  1823,  the  Plain- 
tiff, in  consequence  of  a  defect 
in  the  title,  failing  in  his  attempt 
to  compel  the   performance   of 
the  contract,  the  Court  refused 
to  decree,  under  the  prayer  for 
general  relief,  an  account  of  rents 
and  profits  against  the  purchaser, 
though  he  had  stated  by  his  an- 
swer that  he  was  willing  to  pay  a 
fair  rent.  WiUianu  v.  Shavo,  178 
S.  Semble.  A  plaintiff  ought  never 
to  come  into  a  court  of  equity  to 
have  an  alleged  defect  in  the 
execution  of  a  power  supplied, 
without  admitting  on  the  record 
that,  at  law,  the  power  has  not 
been  well  executed.    Cockerell  v. 

'  Cholmeley,  565 

See  Parties. 

POLICY. 
See  Life  Insurance. 

POOR. 
In  the  reign  of  Henry  \lh  lands 
were  given  to  the  corporation  of 
Exeter  and  their  successors,  for 
the  aid  and  relief  of  the  poor 
citizens  and  inhabitants  of  Exeter, 
**  who  are  heavily  burthened  by 
fee  farm  rents  of  that  city,  and 
other  impositions  and  talliages : " 
the  rents  ought  to  be  applied  to 


the  relief  of  the  poor  inhabitants 
of  Exeter  not  receiving  parish 
relief.  Attorney-General  v.  Cor- 
poration  of  Exeter.        Page  395 

PORTIONS. 
By  a  marriage  settlement,  a  sum 
of  4000/.  was  to  go,  af^er  the  de- 
cease of  the  husband  and  the  wife* 
and  the  husband's  father,    and 
subject  to  the  father's  power  of 
appointment,  to  the  children  of 
the  marriage  equally;    and  the 
real    estates  of  the  wife  were 
charged  with  a  sum  of  8000/., 
which  was  to  be  divided  among 
the  children,  in  such  shares  and 
manner  as  she  should  appoint. 
The  wife,  by  her  will,  appointed 
100/.  to  the  eldest  son  of  the 
marriage,    and    the    remaining 
7900/.  to  the  other  children  of 
the  marriage,  directing  the  shares 
to  vest  in  sons  on  their  attaining 
twenty-one,  and  in  daughters,  on 
their  attaining  that  age,  or  mar- 
riage with  their  father's  consent ; 
she  likewise    created  a,  further 
charge,     in     order     that    each 
younger    child's    share    of   the 
8000/.  might  be  augmented  to 
5000/. ;  and,  by  the  same  instru- 
ment, she,  in  exefcise  of  a  power 
of  Appointment,  which  she  had 
under  the  will  of  C,  appointed 
C.'s  residuary  property  to  the 
first  and  other  sons  of  the  mar- 
riage  successively,  who  should 
attain  twenty-one;  and  if  there 
were  no  such  sons,  to  the  daugh- 
ters of  the  marriage  who  should 
attain  twenty-one.     Afterwards, 
by  a  codicil,  she  directed  that 
the  same  fortune  should  be  given 
Tt  2  to 
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to  any  child  or  children  of  whom 
she  might  be  delivered^  as  was 
given  by  her  will  to  each  of  her 
daughters,  and  that,  if  no  son  of 
the  marriage  should  live  to  attain 
twenty-one  or  be  married,  each 
of  her  daughters  should  be  en- 
titled to  have  for  her  fortune 
10,000^,  to  be  paid  in  the  manner 
and  at  the  times  mentioned  in  her 
marriage  settlement  or  will  re- 
specting the  fortunes  of  her 
daughters.  The  wife  died  in 
the  husband's  lifetime,  leaving  a 
son  and  three  daughters  her  sur- 
viving ;  and  in  the  events  which 
happened^  two  daughters,  the 
only  surviving  children  of  the 
marriage,  became  entitled  under 
the  settlement  to  the  4000/.,  and, 
under  their  motlier's  appoint- 
ment, to  the  residuary  property 
of  C. :  Held, 

That  they  were  entitled  to  re- 
ceive 10,000/.,  exclusive  of,  and 
in  addition  to,  tlieir  shares  of  the 
4000/.  and  of  the  residuary  pro- 
perty of  C     Whyte  v.  Kearney, 

Page  208 

POWER. 
1.  Where,  under  a  settlement,  a 
testator  had,  in  a  certain  event, 
the  fee  of  an  estate,  subject  to  a 
term,  and  had»  under  the  same 
settlement,  a  power,  in  the  par- 
ticutar  event,  to  appoint  the  fee, 
subject  to  the  term,  by  deed  or 
will,  and  by  his  will  he  devised 
the  estate  in  fee,  without  refer- 
ence to  his  power,  the  will  took 
effect  as  a  devise  of  his  interest, 
and  not  as  an  execution  of  his 
power.  Farmer  v.  Bradford.  354 


2.  By  the  same  settlement  he  had, 
in  the  events  which  happened,  a 
power  to  appoint  a  sum  of  1000/., 
which  was  to  be  raised  after  his 
death  by  the  term  to  which  the 
fee  of  the  same  estate  was  sub^ 
ject ;  but  his  will  took  no  notice 
of  this  power :  the  devise  of  the 
estate  did  not  operate  as  an  exe» 
cution  of  the  power  to  appoint 
the  1000/.     Farmer  v.  Bradford. 

Page  354 

3.  A  general  devise  of  all  lands  of 
which  the  testatrix  had  power  to 
dispose,  is  not  a  good  execution 
of  a  power  to  appoint  monies, 
which  were  to  arise  from  the 
sale  of  land.     Adams  v.  Austen. 

461 

4.  Lands  were  devised  to  a  trustee 
and  his  heirs,  to  the  use  of  yf. 
for  life,  without  impeachment  of 
waste,  with  divers  remainders 
over  ;  and  a  power  was  given  to 
the  trustee,  with  the  consent  of 
the  tenant  for  life  in  possession, 
to  sell  the  property  or  any  ps^rt 
of  it,  and  to  lay  out  the  money 
in  the  purchase  of  other  lands  to 
be  settled  to  the  same  uses,  and, 
in  the  mean  time,  to  invest  it  in 
the  public  funds,  and,  for  the 
purposes  of  such  sale,  to  revoke 
the  original  uses,  and  appoint 
new  uses.  A  contract  was  en* 
tered  into  for  the  sale  of  the- 
estate  for  13,400/.,  exclusive  of 
the  timber,  which  was  to  be  taken 
at  a  valuation ;  and,  it  being  con- 
ceived that  the  tenant  for  life, 
without  impeachment  of  waste, 
was  entitled  to  receive  for  his 
own  benefit  the  amount  of  the 
valuation  of  the  timber,  a  de^ 
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was  executed,  by  which  he,'  in 
consideration  of  2448^.,  conveyed 
the  timber  to  the  purchaser,  and 
the  trustee,  in  consideration  of 
13,400^.,  conveyed  the  land  ex- 
clusive of  the  timber.  The  mis- 
take being  afterwards  discovered, 
the  tenant  for  life  transferred  to 
the  trustee  as  much  S  per  cent, 
stock  as  the  valuation  of  the 
timber  would  have  produced  at 
the  time  of  the  sale.  After  the 
death  of  A*y  the  next  remainder- 
qian,  though  he  had  concurred 
in  proceedings,  in  which  the  fund 
produced  by  the  sale  was  treated 
as  applicable  to  the  purposes  of 
the  testator's  will,  brought  a  writ 
of  formedon,  and  obtained  judg- 
ment, on  the  ground  that  the 
power  was  not  well  executed : 
Held,  that  a  court  of  equity 
ought  not  to  interfere  by  injunc- 
tion to  deprive  him  of  the  benefit 
of  that  judgment.  CockerM  v. 
Cholmeley.  Page  5^5 

5.  Semble,  A  Plaintiff  ought  never 
to  come  into  a  court  of  equity  to 
have  an  alleged  defect  in  the 
execution  of  a  power  supplied, 
without  admitting  on  the  record, 
that,  at  law,  the  power  has  not 
been  well  executed.  CockereU 
V.  Cholmeley,  Ibid, 

PRACTICE. 
1.  Where  a  passage,  read  by  a 
Plaintiff  from  ail  answer,  refers  to 
another  passage,  that  other  pas- 
sage IS  to  be  read  only  for  the 
purpose  of  explaining  or  qualify- 
ing the  thing  in  respect  of  which 
the  reference  is  made,  and  not 


for  the  purpose  of  introducmg 
new  facts,  which  do  not  explain 
or  qualify  that  thing,  though  $uch 
new  facts  be  connected,  in  gram- 
matical construction,  with  that 
which  must  be  read.  Bartlett  v. 
GUiard,  Page  149 

2.  An  executrix,  who,  in  mistakct 
makes  payments  to  an  annuiuuit 
in  respect  of  his  annuity  before 
it  commences,  is  entitled  to  re« 
tain  them  out  of  the  future  pay- 
ments  of  the  annuity :  and 

An  order,  authorising  her  to 
retain  them,  and  made  upon  pe- 
tition, after  the  decree  has  been 
passed  and  entered,  is  regular. 
Livezey  v.  Livesey.  287 

3.  Where  a  party  wishes  to  obtain 
a  new  trial  of  an  issue,  he  must 
first,  on  an  ex  parte  application, 
satisfy  the  Judge  in  equity,  that 
there  is  a  reasonable  ground  for 
sending  to  the  Judge,  who  tried 
the  issue,  for  his  notes  of  the  trial. 
Morru  V.  Davies,  318 

4.  A  sum  of  stock  claimed  as  a 
legacy  by  A.,  was  ordered  by  the 
decree  to  be  carried  over  to  the 
account  of  A.^  '«  subject  to  the 
further  order  of  the  Court,"  with 
a  direction  that  it  should  not  be 
sold  or  transferred  without  no- 
tice to  B, :  Held,  that  the  Court 
might,  upon  petition  and  with- 
out rehearing  the  former  decree, 
order  the  money  to  be  paid  to 
B.,  if  his  title  appeared  to  be  the 
better  of  the  two.  Barksdale  v. 
Abbott.  186 

5.  A  direction  for  a  reserved  bid- 
ding ought  not  to  be  inserted  in 
a  decree  for  sale,  but  ought  to 

Tt  3  be 
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be    the   subject  of  a  separate 
order.    Brookery*  Collier* 

Page  369 

6.  A  Defendant  may  dismiss  a  bill 
for  want  of  prosecution,  pending 
a  notice  given  by  him  of  a  motion 
to  dissolve  an  injunction,  which 
the  Plaintiff  had  obtained.  Far- 
quharson  v.  Pitcher^  383 

7*  Semble,  An  order  of  reference 
to  the  Master,  on  a  petition  pre- 
sented under  Lord  EUon's  act, 
ought  not  to  be  made,  except  on 
a  hearing  in  Court,  and  on  the 
appearance  of  counsel  upon  the 
petition.     Hinder.  Metcalf.  416 

8.  In  pauper  suits,  the  Court  will 
not  compel  a  solicitor  to  act  for 

'  the  pauper ;  but  the  course  is,  to 
assign  to  him  counsel  and  a  six- 
clerk  ;  and  it  is  the  duty  of  the 
six-clerk  to  appoint  one  of  the 
sixty  clerks  of  his  office  to  act 
on  the  part  of  the  pauper.  Letou 
y.  Kennett,  ^66 

9.  QuiBref  Whether,  upon  a  peti- 
tion objecting  to  a  IMlaster's  re- 
port of  a  receiver's  accounts,  the 
Court  will  enter  into  a  consider- 
ation pf  the  particular  items  of 
the  accounts.     Shevoell  y.  Jones. 

522 

10.  Even  where  there  is  reason  to 
doubt  whether,  as  to  some  points, 
the  conduct  of  a  receiver  has 
been  strictly  correct,  further  in- 
quiry will  not  be  ordered,  where 
the  attention  of  the  parties  has 
been  previously  directed  to  the 
subject,  and  ample  opportunity 
of  investigation  afforded  to  them. 
ShetoeU  v .  Jones.  Ibid. 

11.  In  an  interpleading  suit,  the 
Court    will    order    the    money. 


which  has  been  brought  m  by 
the  Plaintiff,  to  be  paid  to  a  per- 
son having  authority  from  all  the 
Defendants  to  receive  it,  though 
some  of  the  defendants  have  not 
appeared:  and  for  that  purpose 
a  reference  will  be  directed  to 
the  Master  to  inquire*  whether  a 
sufficient  authority  to  receive  the 
money  has  been  given.  Powell 
V.  SonnetU  Page  55S 

12.  The  Court  will  not,  on  the  ap- 
plication of  a  tenant  for  life»  di- 
rect an  inquiry,  whether  it  would 
be  for  the  benefit  of  all  parties 
interested  in  the  pro(^erty,  that 
certain  permanent  and  substan- 
tial improvements  should  be  made 
in  the  mansion-house.  Nairn  y. 
Marjoribanks,  582 

13.  Semble^  A  trustee  under  an  old 
trust,  creating  successive  limit- 
ations of  equitable  interests,  some 
of  which  had  failed,  is  entitled, 
before  he  can  be  required  to 
convey,  to  have  the  equitable 
title  of  those  who  call  for  a  con- 
veyance ascertained  by  inquiry, 
and  to  have  the  deed  of  convey- 
ance settled  in  the  Master's  of- 
fice.    Goodson  V.  EUisson.     583 

14?.  A  writ  of  ne  exeat  regno  will 
not  be  discharged,  though  it  ap- 
pears to  have  issued  for  a  sum 
greatly  exceeding  that  for  which 
it  can  be  sustained;  but  the 
amount,  for  which  it  is  marked, 
will  be  reduced.    Grant  v.  Grant. 

598 
15.  A  writ  of  ne  exeat  regno  will 
be  granted  in  respect  of  a  debt 
whiqh  was  contracted  in  Jamaica 
between  persons  resident  there, 
though  in  Jamaica  the  Defend- 
ant 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


639 


ant    could  not  be  arrested  for 
the  demand.     Grant  v.  Grant, 

Page  598 
'  S^e  Costs. 

Injunction. 

PRIORITY. 
1.  A   person^  having  a  beneficial 
interest  in  a  sum  of  money  in- 
vested in  the  names  of  trustees, 
assigns  it  for  valuable  consider- 
ation to  A.f  but  no  notice  of  the 
assignment  is  given  to  the  trus* 
tees;  afterwards,  the  same  per- 
son proposes  to  sell  his  interest 
to  B.f  and  B,y  having  made  in- 
quiry of  the  trustees  as  to  the 
nature  of  the  vendor's  title,  and 
the  amount  of  his  interest,  and 
receiving   no  intimation  of  the 
existence  of  any  prior  incum- 
brance, completes  the  purchase, 
aVid  gives  the  trustees  notice ;  B. 
has  a  better  equity  than  Ab  to  the 
possession  of  the  fund,  and  the 
assignment  to  B.,   though  pos- 
terior in  date,  is  to  be  preferred  to 
the  assignment  to  A.    Dearie  v. 
HalL    Loveridge  v.  Cooper,      1 
2.  A  sum  of  stock  claimed  as ,  a 
legacy  by  A.,  was  ordered  by  the 
decree  to  be  carried  over  to  the 
account  of  A.y  "  subject  to  the 
further  order  of  the  Court,"  with 
a  direction  that  it  should  not  be 
^    sold  or  transferred  without  notice 
to   B. :    Held,   that  the   Court 
'might,  upon  petition  and  without 
rehearing    the    former    decree, 
order  the  money  to  be  paid  to  B., 
'if  his  title  appeared  to  be  the 
better  of  the  two.    Barksdale  v. 
'Abbott.  ]  86 

3.  Judgments  not  docketed  have  no 


preference  against  heirs,  execu- 
tors, or  administrators.  London 
v.  Ferguson,  Page  34-9 

PROMISSORY  NOTES. 

See  Joint  Instruments. 


RECEIVER. 

1.  A  court  of  equity  will  not  ap- 
point a  receiver  of  rates,  which 
are  to  be  assessed  by  commis- 
sioners and  collected  at  a  future 
period.    Drevary  v.  Barnes,    94? 

2.  A  receiver  of  tolls  appointed. 
Dumvile  v.'  Ashbrook,  98 

3.  Qurere,  Whether,  upon  a  petition 
objecting  to  a  Master's  report  of 
a  receiver's  accounts,  the  Court 
will  enter  into  a  consideration  of 
the  particular  items  of  the  ac- 
counts.    Shetcell  v.  Jones,     522 

4.  Even  where  tliere  is  reason  to 
doubt  whether,  as  to  some  points, 
the  conduct  of  a  receiver  has 
been  strictly  correct,  further  in- 
quiry will  not  be  ordered,  where 
the  attention  of  the  parties  has 
been  previously  directed  to  the 
subject,  and  ample  opportunity 
of  investigation  afforded  to  them. 
Shewell  v.  Jones,   -  Ibid* 

RECTORY. 
See  Land-Tax,  2. 

RENEWAL. 
1.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  lands 
and  tithes  in  the  county  of  H. 
under  church-leases  for  lives,  de- 
vised all  his  lands  and  heredita-^ 
ments  in  the  counties  of  H,  and 
T  t  4  G., 
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G.y  and  all  other  his  real  estate, 
to  his  daughter  and  the  heirs  of 
her  body ;  and  for  default  of  such 
issue,  to  F,  and  his  heirs.     The 
daughter,  at  the  testator's  death, 
and  ever  afterwards,  was  of  un« 
sound  mind.    Her  husband,  hav* 
ing  taken  out  administration  to 
the  testator,  with  the  will  an* 
nexed,  procured,  from  time  to 
time,  renewals  of  the  leases*   She 
survived  him,  as  well  as  all  the 
.cestuis  que  vie  named  in  the  tes- 
tator's leases,  and  died  without 
issue,  and  without  having  done 
any  act  to  bar  such  interest  as  F, 
had  under  the  devise.    Held, 

That  the  leaseholds  for  lives 
passed  by  the  will :  and 

That  F.  was  entitled  to  the 
'  benefit  of  the  subsisting  leases, 
.which  had  been  obtained  by  way 
'of  renewal  of  the  old  leases. 
Fitzroy  v.  Hotoard.        Page  225 
2.  If  a  tenant  for  life  of  an  under- 
lease for  eighteen  years,  granted 
by  a  person  who  himself  holds 
the  premises  so  underlet^  along 
with  other   property,    under    a 
.lease  for  twenty*ooe  years,  pur- 
.chases  the  interest  of  his  im- 
mediate lessor,  and  obtains  from 
the  superior  lessor  a  renewal  of 
the  lease  thus  purchased,  the  re- 
newed lease  is  subject,  so  far  as 
regards  the  premises  which  were 
comprised  in  the  underlease,  to 
the  same  trusts,  as  would  have 
affected  the  underlease,  if  it  had 
not  been  merged  or  had  not  ex- 
pired by  the  effluxion  of  time. 
Giddings  v.  Giddingt.  £41 

S.  The  same  rule  holds,  though  the 

I 


lease  at  the  time  of  the  purchase 
was  vested  in  a  trustee  upon 
trusts,  under  which  he  could  not 
have  granted  a  renewal  of  the 
underlease,  and  though  the  tenant 
for  life  outlived,  by  twenty-five 
years,  the  time  at  which  the 
underlease  would  have  expired 
by  effluxion  of  time.  Giddingg 
V.  Giddings.  Page  241 

4.  Decree  against  a  corporatton  to 
grant  a  new  lease  according  to  a 
covenant  for  perpetual  renewal, 
though  the  whole  of  the  reserved 
rent  had  been  for  many  years 
applied  uniformly  to  one  charit- 
able purpose.  Gozna  v.  The 
Alderman  and  Burgesses  of  Gran- 
tham. 261 
See  Election,  4* 
Leasehold,  4. 

REVERSIONARY  INTEREST. 

1.  Wher«^  husband  and  wife  assign 
to  a  purchaser,  for  valuable  con- 
sideration, a  share  of  an  ascer- 
tained fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  te- 
nant for  life,  and  both  the  wife 
and  the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  claim 
the  whole  of  that  share  of  the 
fund  against  such  particular  aa- 
signee  for  valuable  consideration. 
Honner  v.  Morton.  65 

2.  During  the  life  of  the  tenant  for 
life  of  a  residue,  a  person,  having 
a  contingent  reversionary  interest 
in  a  share  of  it,  assigned  aU  her 
furniture,  plate,  &c.  and  all  other 
the  estate  andeffects  of  or  to  which 

she 
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, .  she  was  then  possessed  or  entitled, 
to  trustees,  upon  trust  for  her  ere* 
ditors:    afterwards  the  interest 

.  became  vested  t  the  assignment 
did  not  pass  her  contingent  in- 
terest in  the  residue.  Pope  v. 
Whiicombt.  Page  124 

S*  The  rule,  that  the  purchaser  of 
^  reversion  must  prove  that  he 
gave  a  full  price,  has  so  long  been 
considered  as  settled,  that  it  can 
be  altered  only  by  the  House  of 
LfOrds*  Hincksman  v.  Smith, 
Smith  V.  Hincksman,  433 

REVOCATION. 
A  testator,  having  devised  freeholds 
and  copyholds  to  the  same  per- 
sons, Afterwards  executed  a  set- 
tlement in  contemplation  of  his 
marriage,  .by  which  he  bargained 
and  sold  the  freeholds  to  trus- 
tees  and  their  heirs,  to  the  use  of 
.  himself  during  his  life,  and  after 
his  death,  to  the  intent  that  the 
wife  might  receive  annually  a 
rent«chargc,  which  was  secured 
by  powers  of  distress  and  entry, 
and  by  a  term  of  years;  and, 
subject  to  the  rent-charge  and 
the  term,  to  the  use  of  the  settlor, 
his  heirs  and  assigns ;  and  he  co- 
venanted to  surrender  the  copy- 
holds to  the  uses  of  the  settie- 
ment:  the  marriage  was  solem- 
nized, and  the  testator  died,  leav- 
ing his  wife  surviving,  without 
having  surrendered  the  copyholds 
to  the  uses  of  the  settlement :  the 
covenant  to  surrender  did  not 
operate  as  an  entire  revocation  of 
the  devise  of  Uie  copyholds,  but 
was  a  revocation  only  so  far  as 


•  the  particular  purposes  of  the 
settlement  required.  Vaaser  v. 
Jeffery,  Page  479 

See  Marriage  SETXtEMSMT,  1. 

SALE. 
Premises,  held  under  distinct  leases^ 
ordered  to  be  sold  in  one  lot, 
uf^on  the  speculative  probability 
arising  from  the  nature  of  the 
property,  that  a  higher  price 
would  be  obtained  by  that  mode 
of  sale,  than  if  they  were  put  up 
in  distinct  lots.  Cook  v.  Colling" 
ridge.  520 

See  Land  Tax. 
Leaseholds,  5. 
Trustee,  1. 

SCOTLAND. 
A  Scotchman,  by  a  will  in  the 
English  form,  made  in  England^ 
gave  the  residue  of  his  personal 
estate  to  trustees,  of  whom  some, 
but  not  all,  were  resident  in  Scat- 
land,  upon  trust  to  lay  out  the 
same  in  the  purchase  of  lands,  or 
rents  of  inheritance  in  fee  simple, 
for  the  intent  expressed  in  an 
instrument  of  even  date  with  his 
will ;  and  by  that  instrument,  he 
directed  the  trustees  of  his  will 
to  pay  the  rents  annually  to  cer- 
tain other  trustees,  who  at  all 
times  were  to  be  persons  residing 
within  twenty  miles  oC  Montrose, 
to  be  by  them  applied  to  the  re- 
lief of  indigent  ladies  in  Montrose, 
or  within  twenty  miles  of  that 
town  s  Held,  that  the  bequest 
was  void  by  the  mortmain  ac(» 
Attomeif'General  v.  Mill*      328 

SOLI- 
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SOLICITOR  AND  CLIENT. 
See  Costs,  S,  4. 
Practice,  8. 

SPECIFIC  LEGACY. 
If  an  executor,  acting  bond  Jide^ 
and  under  a  conviction  that  the 
assets  are  amply  sufficient  for  the 
payment  of  the  testator's  debts, 
permits  specific  legatees  to  re- 
tain or  possess  themselves  of  the 
articles  bequeathed  to  them,  he 
will  be  answerable  for  the  value 
of  those  articles,  with  interest  at 
4/.  per  cent.,  if  there  should  ul- 
timately be  a  deficiency  of  aoisets, 
although  the  deficiency  should 
be  occasioned  by  subsequent 
events,  which  he  had  no  reason 
to  anticipate  ;  and  the  Court  will 
direct  an  account  to  be  taken  of 
the  value  of  the  property  so  pos- 
sessed by  the  legatees,  and  in- 
terest to  be  computed,'  unless  it 
is  certain  that  the  assets  will  ul- 
timately be  sufficient  to  pay  all 
the  creditors.     S'pode  v.  Smith, 

Page  511 

SPECIFIC  PERFORMANCE. 
1.  Upon  a  billy  praying  the  per- 
formance of  an  agreement  duly 
signed,  but  offering  to  the  De- 
fendant the  benefit  of  certain 
variations  contained  in  an«  un« 
signed  memorandum  of  a  sub- 
sequent date,  the  Court  will 
decree  a  specific  performance  of 
the  agreement  with  those  varia- 
tions, if  the  Defendant  elects  to 
take  advantage  of  them;  and  if 
the  Defendant  does  not  so  elect, 
it  will  decree  a  specific  perform- 


ance of  the  original  agreement* 
Robinson  v.  Page,  Page  114 

2.  Treaty  and  negotiations  for  a 
variation  of  the  terms  of  a  con- 
tract will  not  amount  to  a  waiver, 
unless  the  circumstances  shew, 
that  it  was  the  intention  of  the 
parties  that  there  should  be  an 
absolute  abandonment  and  disso- 
lution of  the  contract.  Robinson 
V.  Page.  Ibid, 

3.  A  purchaser  of  a  share  in  a  co- 
partnership business,  does  not 
waive  objections  to  the  title  by 
taking  possession  of  the  property 
and  acting  as  a  partner,  when  the 
contract  stipulates  that  a  good 
title  shall  be  made  by  a  specified 
future  day,  and  it  appears  to 
have  been  the  intention  of  the 
parties  that  the  purchaser  should, 
immediately  and  before  that  day, 
have  the  possession. 

4.  The  vendor  of  a  share  in  a  co- 
partnership business,  filed  a  bill 
against  the  purchaser  who  had 
taken  possession,  charging  that 
he  had  grossly  mismanaged  the 
property  and  destroyed  its  value, 
and  praying  that  he  might  be 
declared  to  have  accepted  the 
title,  and  might  be  decreed  to 
perform  the  contract  specifically: 
the  Court  was  of  opinion  that 
the  title  had  not  been  accepted, 
and,  as  a  good  title  was  not 
shewn,  a  specific  performance 
could  not  be  decreed:  Held, 
that,  upon  a  record  so  framed, 
no  accounts  or  inquiries  could 
be  directed  as  to  the  Defend- 
ant's possession  and  management 
of  the  property,  with  a  view  to 
ascertain  whether  any  and  what 

sum 
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'  sum  ought  to  be  paid,  or  com- 
peosation  madey  by  him  to  the 
Plaintiff.    Stevens  v.  Guppy. 

Page  171 

.5«  On  a  bill  by  a  vendor  for  spe- 
cific performance,  where  the  pur- 
chaser had,  in  1814,  entered  into 
possession  under  the  agreement, 
and,  pending  the  suit,  continued 
in  possession  until  1823,  the 
PJaintiff,  in  consequence  of  a  de- 

.  feet  in  the  title,  failing  in  his 
attempt  to  compel  the  perform- 
ance  of  the  contract,  the  Court 
refused  to  decree,  under  the 
prayer  for  general  relief,  an  ac- 

.  count  of  rents  and  profits  against 
the  purchaser,  though  he  had 
stated  by  his  answer  that  he  was 
willing  to  pay  a  fair  rent.  Wil- 
Hams  V.  Shato>  178 

6.  In  an  agreement  for  the  pur- 
chase of  an  estate,  the  purchaser 
stipulated  to  pay  the  residue  of 
the    purchase-money  on  a  day 

.  specified,  "  upon  the  vendor's 
making  a  good  title,  or,  other- 
wise, if  such  title  should  not  be 
then  completed,  upon  his  exe- 
cuting a  bond  to  complete  such 
title,  and  to  convey  the  estate  as 
soon  as  the  same  could  be  com- 
pleted:" the  vendor  is  bound  to 
shew  a  good  title;  and,  till  a 
good  title  is  shewn,  the  purchaser, 
though  he  had  entered  into  pos- 
session, is.  not  bound  to  pay  the 
purchase-money.  Clarke  y.  Faux. 

320 

7.  A  person,  who  has  entered  into 
,an  agreement  for  the  purchase 

of  land,  which  was  formerly  part 
of  the  glebe  of  a  rectory,  and 
had  been  before  sold  for  the  re- 


demption of  the  land-tax,  is  not 
bound  to  complete  his  purchase, 
when  it  appears  that,  upon  the 
prior  sale  for  the  redemption  of 
the  land-tax,  the  rector  was  him- 
self the  actual  purchaser,  in  the 
name  of  his  curate.  Graoerr* 
Hugell.  Page  428 

STATUTES,  CONSTRUCTION  OF. 

9  Geo.  2.  c.  36.  328 

25  Geo.  2.  c.  6.  436 

17  Geo.  3.  c.  26.  267 

47  Geo.  3.  c.  74.  188.416 

53  Geo.  3.  c.  102.  s.  19.  376 

6  Geo.  4.  c.  16.  422,  423 

7  Geo.  4.  c.  45.  369 

STOCK. 
See  Land-Tax. 

SURETY. 

1.  A  surety  under  an  annuity  deed, 
redeeming  the  annuity,  subse* 
quently  to  the  bankruptcy  of  the 
grantor  of  the  annuity,  is  entitled 
to  the  benefit  of  the  grantee's 
proof  under  the  grantor's  com- 
mission, and  to  proceed  by  action 
against  the  grantor,  who  has 
obtained  his  certificate,  for  the 
arrears  of  the  annuity  subsequent 
to  the  commission.  Watkins  v. 
Flannagan*  421 

2.  SemblCf  where  the  parties  in- 
tended that  a  promissory  note 
should  be  joint  and  several,  but 
through  ignoranqe,  it  is  express- 
ed to  be  joint  only,  a  court  of 

■  equity  will  relieve  as  well  against 
the  surety,  as  against  the  prin- 
cipal. 

But  where  a  joint  promissory 
note,  signed  "  «/•  and  t/.£.— 

J.  P., 
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•/.  P.f  surety/'  was  given  to  a 
creditor  of  the  firm  of  «/•  and 
«/.  E,y  and «/.  P.  died,  </.  and «/.  JE?. 
being  both  alive,  one  of  whom 
afterwards  became  bankrupt, 
while  the  other  quitted  the  coun* 
try  insolvent  t  Held,  that  the  pro- 
missory note  could  not  be  con- 
sidered as  several  against «/.  P,^ 
the  surety*     Raiostone  v.  Parr. 

Page  424. 539 


TAXATION, 

1*  A  bill  of  costs  was  delivered  by 
the  solicitor  in  1809,  and  shortly 
afterwards  paid  by  the  clients 
between  that  time  and  March 
1817»  four  other  bills  of  costs 
were  delivered,  and  various  pay« 
ments  were  made  oa  account :  in 
November  1817,  a  sixth  bill  was 

.  delivered,  when  the  client  paid 
the  general  balance  due  on  the 
bills  of  costs,  at  the  same  time 
stating,  that  he  would  insist  on 
having  the  bills  taxed ;  an  appli- 
cation for  taxation  to  a  Judge  at 
law,  in  1818»  and  an  application 
to  the  Court  of  King*s  fiench  in 
1819»  failed,  from  circumstances 
not  involving  the  merits  of  the 
.question:   some    attempts  at  a 
compromise    were    made    from 
time  to  time ;  and  the  client  was 
obliged,  on  three  or  four  occa- 
sions, to  leave  England^  in  order 
to  attend  to  urgent  business  in 
foreign  countries ;  but  at  length, 
in  1824,  a  motion  was  made  to 
have  the  bills  referred  for  tax- 
ation, supported  by  evidence  that 
some  of  the  items  of  charge  were 


improper:  the  Court  ordered 
that  the  bill  last  delivered  should 
be  taxed  generally*  and  that  the 
five  antecedent  bills  should  be 
referred  to  the  Master,  with  a 
direction  that  the  client  should 
deliver  to  the  solicitor  a  schedule 
of  the  items  complained  of,  and 
that  the  Master  should  exercise 
as  large  a  discretion  as  he  might 
think  fit  with  respect  to  the  evi- 
dence on  which  he  should  pro- 
ceed in  forming  his  judgment 
concerning  these  items.  SeougaU 
V.  Campbell.  Page  545 

2.  If  any  solicitor  tells  a  client  be- 
forehand, that  he  will  not  under- 
take his  business,  if  his  bill  is  to 
be  taxed ;  or  if  any  solicitor,  io 
the  progress  of  a  cause,  gives  his 
client  to  understand,  that  he  will 
go  on  with  it  or  not  go  on  with 
it,  according  as  his  bilk  are  to 
be  taxed  or  not  to  be  taxed;  a 
solicitor,  so  acting,  will  not  be 
allowed  to  continue  on  the  rolls. 
ScougaU  V.  Campbell.  550 

TENANT  FOR  LIFE. 
The  Court  will  not,  on  tlie  appli* 
cation  of  a  tenant  for  life,  direct 
an  inquiry,  whether  it  would  be 
for  the  benefit  of  all  parties  in- 
terested in  the  property,  that 
certain  permanent  and  substan- 
tial improvements  should  be  made 
in  the  mansion-house.  Nairn  v. 
Maijoriianh.  SSi 

TITHES- 

Though  mere  nonpayment  of  tithes, 

for  however  long  a  period,  would 

not  be  evidence  of  a  granty  yet  a 

layman's  adverse  enjoyment  or 

per- 
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'  peraancy,  for  a  loog  series  of 
years,  of  the  tithes  of  certain  lands, 
or  of  a  money-payment  in  liea  of 
tithes,  coupled  with  a  succession 
of  deeds  by  which  the  tithes  or 
money- payments  in  lieu  of  tithes 
have  been  conveyed  from  one 
person  to  another,  corresponding 
with  the  enjoyment,  affords  evi- 
dence sufficient  to  justify  a  jury 
in  presuming  a  legal  grant  of  the 
tithes.     Bacon  v.  Williams* 

Page  525 

TOLLS. 
A  receiver  of  tolls  appointed.  Dum- 
vile  V.  Ashbrook*  98 

TRUSTEE. 

1.  The  rule  that  trustees  for  sale, 
with  the  approbation  of  the  tenant 
for  life,  may  sell  to  the  tenant  for 
life,  does  not  furnish  a  general 
principle,  but  is  an  exception  to 
a  general  principle.  Grover  v. 
Hugell.  432 

2.  An  executor  or  trustee  is  not 
entitled  to  be  allowed  without 
question  the  amount  of  bills  of 
costs  which  he  has  paid  bondjide 
to  the  solicitor  to  the  trust ;  and 
the  Master,  without  regularly 
taxing  the  bills,  will  moderate 
their  amount.     Johnson  v.  TeU 

ford.  477 

S.  Sembkf  A  trustee  under  an  old 
trust,  creating  successive  limit- 
ations of  equitable  interests,  some 
of  which  had  failed,  is  entitled, 
before  he  can  be  required  to 
convey,  to  have  the  equitable 
title  of  those  who  cadi  for  a  con- 
veyance ascertained  by  inquiry, 
and  to  have  the  deed  of  con- 


veyance settled  in  the  Master's 
office.    Goodson  v.  EUisson, 

Page  563 
4.  Semble,  Where  the  cestuis  que 
trust  convey  their  beneficial  in- 
terest in  a  portion  of  the  pro- 
perty to  a  purchaser,  the  pur- 
chaser may  file  a  bill  against  the 
trustee  for  a  conveyance  of  the 
legal  estate,  without  making  the 
cestuis  que  trusty  who  sold  to  him, 
parties  to  the  suit.  Goodson  v. 
EUisson.  Ibid. 

See  Assignment,  1. 
Executor,  L 


VENDOR  AND  PURCHASER. 

L  The  rule  that  trustees  for  sale, 
with  the  approbation  of  the  tenant 
for  life,  may  sell  to  the  tenant 
for  life,  does  not  furnish  a  general 
principle,  but  is  an  exception  to 
a  general  principle.  Grover  v. 
Hugell.  432 

2.  Where  husband  and  wife  assign 
to  a  purchaser,  for  valuable  con- 
sideration, a  share  of  an  ascer- 
tained fund,  in  which  the  wife 
has  a  vested  interest  in  remainder, 
expectant  on  the  death  of  a  tenant 
for  life,  and  both  the  wife  and 
the  tenant  for  life  outlive  the 
husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  claim  the 
whole  of  that  share  of  the  fund 
against  such  particular  assignee 
for  valuable  consideration.  Hon* 
net  V.  Morton,  65 

3.  The  rule,  that  the  purchaser  of 
a  reversion  must  prove  that  he 
gave  a  full  price,  has  so  long 
been  considered  as  settled,  that 

it 
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it  can  be  altered  only  by  the 
court  of  appeal.  Hincksman  v. 
Smith.     Smith  v.  Hincksman. 

Page  43S 

4.  By  an  agreement  foi*  the  sale  of 
an  estate,  the  purchasennoney, 
with  interest,  was  to  be  secured 
by  the  bond  of  the  purchaser, 
and  was  to  remain  so  secured 
during  the  life  of  the  vendor. 
The  conveyance,  which  was  after- 
wards executed,  expressed  that 
the  purchase-money  had  been 
paid,  and  the  vendor's  receipt 
was  indorsed  upon  it;  but,  in 
fact,  only  a  part  of  the  price  had 
been  paid,  and  the  residue  was 
secured  by  the  purchaser's  bond, 
conditioned  for  payment  of  the 
principal  with  interest,  within 
twelve  months  after  the  death  of 
the  vendor;  and  of  interest  id 
the  mean  time.  The  vendor  was 
held  to  have  a  lien  on  the  estate 
for  the  amount  of  the  bond. 
Winter  v.  Lord  Anton.  488 

5.  There  is  no  distinction  between 
copyholds  and  freeholds,  as  to 
the  doctrine  of  a  vendor's  lien 
for  his  purchase-money.  Winter 
V.  Lord  Anson. '  492 

VESTING. 
See  Will,  3.  9.  IS. 


WAIVER. 
Treaty  and  negotiations  for  a  vari- 
ation of  the  terms  of  a  contract 
will  not  amount  to  a  waiver, 
unless  the  circumstances  shew, 
that  it  was  the  intention  of  the 
parties  that  there  should  be  an 


absolute  abandonment  and  dis- 
solution of  the  contract.  Robins 
son  v.  Page.  Page  114 

See  Barom  and  Femme,  %  8. 

WILL. 
1.  By  the  custom  of  the  manor  of 
Shap^  the  legal  interest  in  lands 
of  customary  tenure,  parcel  of 
the  manor,   was  not   devisable, 
but  was  transferred  by  a  deed  of 
bargain  and  sale,  having  the  effect 
of   a   surrender,   in   which    the 
operating  words  were,  '*  bargain, 
sell,  and  surrender,"  and  on  the 
presentment    or    production    of 
which,  admittance  was  granted 
to  the  alienee;  but  an  equitable 
interest  in  such  customary  lands 
was  capable  of  being  passed  hj 
devise  without  regard  to  the  cus- 
tom.    A  tenant  of  this  manor, 
who   was    seised    of   customary 
lands,  conveyed  them,  by  a  deed 
of  bargain,  sale,  and  surrender, 
to  a  trustee,  upon  trust  for  such 
person  as  the   tenant,    by  any 
deed  or  instrument  in  writing,  or 
by  his  last  will,  or  any  codicil 
thereto,  or  any  instrument  in  the 
nature  of  a  last  will  or  codicil* 
to  be  by  him  legally  executed, 
should    appoint    or    devise    the 
same ;   and   under   this  convey- 
ance the  trustee  was  admitted: 
Held,  that  the  equitable  interest 
in  the  lands  would  not  pass  by  an 
unattested    codicil.      JfViUan  v. 
Lancaster.  108 

2.  A  will  began  as  follows  :  —  "In 
the  first  place,  I  will  that  all  my 
debts  and  funeral  charges  be 
paid  and  discharged  by  ray  ex- 
ecutors hereinafter  named.  Then 

I  give 
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I  give  and  bequeath  unto  my  - 
eldest  son,  Richard  Willan^  my 
estate  at  Shap^  on  condition  that 
he  make  up  the  deficiency  in  the 
payment    of   the    two    legacies 
which  I  have  left  to  my  younger 
son  and  daughter : "  Held,  that 
the    testator's   debts    were    not 
charged  on  the  estate  at  Shap, 
Willan  V.  Lancaster •      Page  108 
S.  A  testatrix  gave  the  interest  of 
the  residue  to  her  brother  during 
his  life,  and  after  his  death,  she 
gave  the  residue  to  her  executors, 
in  trust  for  four  persons  by  name^ 
and  the  survivors  and  survivor  of 
them,  to  be  paid  to  them  respect- 
ively when   they  should    attahi 
twenty -oncy  with  interest  in  the' 
mean  time ;   of  these  four  per- 
sons, two  died  during  the  life  of 
the  brother  :  Held,  that  the  two, 
who  died,  did  not  take  vested 
interests  in  any  part  of  the  re- 
sidue, but  that  the  whole  of  it 
belonged  to  the  two   survivors. 
Pope  V.  Whitcomhe.  124? 

4.  Under  a  bequest  of  a  residuary 
fund  to  the  testator's  first  and 
second  cousins,  and  the  children 
of  his  kinsman  George  Charge^ 
which  children  were  first  cousins 
of  the  testator,  twice  removed, 
all  persons  related  to  the  testator 
in  the  degree  of  second  cousins 
are' entitled.     Charge  v.  Goodyer, 

HO 

5.  A  testator)  afler  giving  his  wrfe 
an  annuity  for  her  life,  to  be 
issuing  out  of  '*  all  his  real  estate, 
lands,  and  hereditaments  in  P./' 
devised  ^Hhe  said  estate,  lands, 
and  hereditaments"  to  his  daugh- 
ter and  her  heirs ;  but,  in  case  his 


daughter  died  under  twenty-one, 
and  without  issue,  he  devised 
**'  the  said  estate,  lands,  and  here- 
ditaments" to  his  wife  for  her 
life,  and  after  her  decease,  to  the 
children  of  y^.,  share  and  share 
alike :  Held,  that,  subject  to  the 
previous  interests  given  to  the 
daughter  and  to  the  wife,  the 
children  of  y^.,  living  at  the 
testator's  death,  took  an  estate  in 
fee  in  the  lands  in  P.  Wilkinson 
v.  Chapman.  Page  145 

6.  A  testatrix  devises  leaseholds  to 
A.^  subject  to  the  yearly  sum  of 
12^.,  for  the  sole  use  of  Mrs  ^., 
to  be  paid  her  half-yearly,  and 
this  annliity  was  payable  on  the 
27th  of  January  and  27th  of 
Jtdy  ;  many  years  afterwards.  A, 
devises  to  R.  all  his  lands  (in 
which  these  leaseholds  were 
included),  paying  Mrs.  B.  12/. 
per  annum,  by  half-yearly  pay- 
ments, to  be  made  on  the  27th  of 
January  and  the  27th  of  July. 
Mrs.  J3.  is  entitled,  under  A*b 
will,  to  a  second  annuity,  distinct 
from,  and  in  addition  to,  the  an- 
nuity given  her  by  the  will  of  the 
testatrix.     Bartlett  v.  Gillard. 

149 

7.  A  testator,  after  bequeathing  to 
his  wife  an  annuity,  charged  on 
his  estate  at  iS.,  with  power  of 
entry  and  distress,  if  it  should  be 
in  arrear  for  thirty  days,  and 
giving  other  legacies  and  annui- 
ties, which  he  charges  on  his 
lands  at  S.  in  aid  of  his  personal 
estate,  gives  and  devises  all  his 
real  and  personal  property  to 
trustees,  upon  certain  trusts ;  and 
he  directs  them  to  occupy  and 

manage. 
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manage^  during  the  minority  of 
his  son,  a  farm  conBtituting  the 
greater  part  of  his  estate  at  S; 
and  to  let  and  manage  the  resi- 
due of  his  real  estates,  and  to 
receive  the  rents  of  the  whole  of 
his  real  estates :  Held,  that  the 
widow  must  be  put  to  elect  be- 
tween her  dower  and  the  benefits 
given  her  by  the  will.  Roadley 
V.  Dixon.  Page  192 

8.  By  a  marriage  settlement,  a  sum 
of  4000^.  was  to  go,  after  the 
decease  of  the  husband  and  the 
wife  and  the  husband's  father, 
and  subject  to  the  father'^  power 
of  appointment,  to  the  children 
of  the  marriage  equally ;  and  the 
real  estates  of  the  wife  were 
charged  with  a  sum  of  8000/., 
which  was  to  be  divided  among 
the  children,  in  such  shares  and 
manner  as  she  should  appoint. 
The  wife,  by  her  will,  appointed 
100?.  to  the  eldest  son  of  the 
marriage,  and  the  remaining 
7900/.  to  the  other  children  of 
the  marriage,  directing  the  shares 
to  vest  in  sons  on  their  attaining 
twenty-one,  and  in  daughters  on 
their  attaining  that  age,  or  mar- 
riage with  their  father's  consent ; 
she  likewise  created  a  further 
charge,  in  order  that  each  younger 
child's  share  of  the  8000/.  might 
be  augmented  to  5000/. ;  and,  by 
the  same  instrument,  she,  in  ex- 
ercise of  a  power  of  appointment, 
which  she  had  under  the  will  of 
C,  appointed  C.'s  residuary  pro- 
perty to  the  first  and  other  sons 
of  the  marriage  successively,  who 
should  attain  twenty-one ;  and  if 
there  were  no  such  sons,  to  the 


daughters  of  the  marriage  who 
should  attain  twenty-one.  Af- 
terwards, by  a  codicil,  she  di- 
rected that  the  same  fortnoe 
should  be  given  to  any  child  or 
children  of  whom  she  might  be 
delivered,  as  was  given  by  ber 
will  to  each  of  her  daughters, 
and  that,  if  no  son  of  the  mar- 
riage should  live  to  attain  twenty- 
one  or  be  married,  each  of  her 
daughters  should  be  entitled  to 
have  for  her  fortune  10,000/.,  to 
be  paid  in  the  manner  and  at  the 
times  mentioned  in  her  marriage 
settlement  or  will  respecting  the 
fortunes  of  her  daughters.  The 
wife  died  in  the  husband's  life- 
time, leaving  a  son  and  three 
daughters  her  surviving ;  and  in 
the  events  which  happened,  two 
daughters,  the  only  surviving 
children  of  the  marriage,  became 
'  entitled  under  the  settlement  to 
the  d<XX)/.,  and,  under  their  mo- 
ther's appointment,  to  the  resi- 
duary property  of  C :  Held, 

That  they  were  entitled  to  re- 
ceive 10,000/.,  exclusive  of,  and 
in  addition  to,  their  shares  of  the 
4000/.  and  of  the  residuary  pro- 
perty of  C.     fVhifte  V.  Kearney • 

Page  206 
9.  A  testator  gave  stock  to  trus- 
tees, to  be  divided,  after  the 
death  of  two  persons  who  had 
life-interests  in  it,  among  ^.,  i?., 
C,  D.,  and  £.  in  equal  shares'^ 
and  he  directed,  that,  if  any  of 
them  should  die  without  issue, 
before  their  respective  shares 
should  become  payable,  the  share 
of  him,  her,  or  them  so  dying 
without  issue  should  go  to,  and 

be 
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be  equally  divided  among,  the 
survivor  and  survivors  of  them. 

A,  died,  leaving  issue,  who  were 
living  at  the  time  fixed  for  the 
distribution  of  the  fund :  then  B. 
died,  leaving  a  son,  who  died 
without  issue,  before  the  period 
of  distribution ;  shortly  after- 
wards, and  also  before  the  period 
of  distribution,  C.  died  without 
issue:  Held, 

That  B.'s  personal  represent- 
ative was  not  entitled  to  any  por- 
tion of  the  fund: 

That  the  one  third  of  ^.'s 
share,  which,  on  the  failure  of 
her  issue,  survived  to  C,  did  not, 
on  C.'s  death,  survive  to  the  other 
legatees,  but  was  transmitted  to 
her  personal  representative : 

That  the  words  **  survivor  and 
survivors,"  were  to  be  construed 
in  their  natural  sense,  and  not  as 
equivalent  to  **  other  and  others," 
so  that  no  part  of  the  shares  of 

B.  and  C.  went  over  to  il/s  per- 
sonal representative.  Crotoder  v. 
Sianel  Page  217 

10.  A  testator,  seised  of  estates  in 
fee,  and  holding  certain  lands 
and  tithes  in  the  county  of  H. 
under  church-leases  for  lives,  de- 
vised all  his  lands  and  heredita- 
ments in  tlie  counties  of  H,  and 
G.,  and  all  other  his  real  estate, 

.  to  his  daughter  and  the  heirs  of 
her  body ;  and  for  de&ult  of  such 
issue,  to  F*  and  his  heirs.  The 
daughter,  at  the  testator's  death, 
and  ever  afterwards,  was  of  un- 
sound mind.  Her  husband,  hav- 
ing taken  out  administration  to 
the  testator,  with  the  will  an- 
nexed, prociured;  from  time  to 
Vol.  III. 


time,  renewals  of  the  leases.  She 
survived  him,  as  well  as  all  the 
cestuis  que  vie  nailed  in  the  tes- 
tator's leases,  and  died  without 
issue,  and  without  having  done 
any  act  to  bar  such  interest  as 
JF.  had  under  the  devise.    Held, 

That  the  leaseholds  for  lives 
passed  by  the  will :  and. 

That  jP.  was  entitled  to  the 
benefit  of  the  subsisting  leases, 
which  had  been  obtained  by  way 
of  renewal  of  the  old  leases.  FJlz- 
Toy  V  Howard.  Page  225 

11.  A  testator,  beginning  his  will 
by  expressing  an  intention  to 
give  the  bulk  of  his  property  to 
two  of  his  sisters,  gave  them  only 
a  life  interest  in  the  greater  part 
of  it ;  and,  after  giving  legacies  to 
others  of  his  sisters,  he  expressed 
his  wish,  that  A*,  and  his,  the 
testator's,  servant  B,  should  be 
his  executors,  and  that  B*  should 
live  with  his  two  sisters,  and  take 
care  of  them  and  their  property ; 
and  by  a  codicil,  he  directed 
that  the  interest  of  SOO/.  should 
be  paid  to  B.  half-yearly,  as 
wages  for  taking  care  of  his  two 
sisters ;  and  that,  after  the  death 
of  B*  and  his  two  sisters,  the 
800/.  should  be  paid  to  P.: 
Held, 

That  the  legacy  given  to  2?. 
by  the  codicil  was  not  a  legacy 
given  to  her  for  her  care  and 
trouble,  so  as  to  convert  her  into 
a  trustee  of  the  residue  for  the 
next  of  kin,  but  that  A.  and  B., 
in  their  character  of  executors, 
took  the  residue  beneficially : 

That,  after  the  death  of  the 

two  sisters,  though  the  services, 

U  u  for 
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for  which  the  legacy  was  given 
as  wages,  could  no  longer  be  per- 
formed, B.  would  still  be  entitled 
to  the  interest  of  the  300/.  dur- 
ing her  life.    Dawson  v.  Thome. 

Page2S5 
I2»  A  testator,  being  absolute 
owner  of  some  copyholds,  of 
which  he  had  been  admitted 
tenant,  and  having  the  legal  fee 
of  other  copyholds  holden  of  the 
same  manor,  to  which  he  had 
not  been  admitted,  but  subject  to 
trusts,  under  which  he  was  in 
equity  only  tenant  for  life,  with 
remainder  to  his  son  in  tail,  re- 
mainder to  himself  in  fee,  sur- 
rendered to  the  use  of  his  will 
all  his  copyholds,  holden  of  that 
manor,  or  which  he  was  seised 
of,  or  entitled  to,  either  in  pos- 
session, reversion,  remainder,  or 
expectancy :  be  was  subsequently 
admitted  tenant  of  all  the  cof^- 
holds  which  were  subject  to  the 
trusty  except  the  moiety  of  one 
tenement,  and  afterwards  made 
a  will,  devising  all  his  heredita- 
ments, freehold  and  copyhold,  in 
possession,  reversion,  remainder, 
or  expectancy,  to  trustees  and 
their  heirs,  upon  trust  for  his  son 
for  life,  with  remainders  over: 
Held,  tliat  the  surrender  and  the 
will  passed  both  the  legal  and  be- 
neficial interest  in  all  the  copy- 
holds upon  which  the  surrender 
operated,  including  those  of  which 
the  devisor  was  in  equity  only 
tenant  for  life,  and  that  the  son 
was  bound  to  elect  whether  he 
would  give  effect  to  this  general 
devise,  or  would  insist  upon  the 
benefit  of  the  equitable  estate 


tail,  which  he  took  under  the 
pld  trusts,  to  which  some  of  the 
copyholds  were  subject.  Abdi^ 
V.  Gordon.  Page  278 

13*  A  testator  gave  his  property, 
after. the  death  of  his  wife,  to 
trustees,  on  trust  to  pay  the  in- 
terest and  profits  to  his  two 
daughters  J.  and  £•,  to  their 
separate  use,  with  a  direction  to 
,  pay  to  and  apply  for  the  benefit 
of  A.y  the  son  of  J5.,  200/.  annu- 
ally, when  he  attained  the  age 
of  twenty-one  years,  and  before 
that  period,  such  part  of  the 
2(M.  bequeathed  to  hina^  as 
might  be  judged  proper ;  he 
then  gave  his  daughters  power 
to  dispose  of  the  principal  by 
will  to  their  children  or  grand- 
children respectively,  **  except 
that  proportion  of  principal  given 
to  E.f  and  from  which  the  in- 
terest is  to  arise  to  my  grand- 
son, viz.  400M.,  which  sum  shall 
be  my  grandson's  property;" 
and,  in  case  either  of  the  daugh- 
ters died  without  issue,  he  limited 
her  share  of  the  fund  over  to  the 
other  daughter,  her  children,  or 
grandchildren : 

Held,  that  A,  was  not  entitled 
to  the  annuity,  till  he  attained 
twenty-one;  nor  to  the  MOOL, 
till  the  death  of  hb  mother :  And, 
A.  having  attained  twenty-one, 
and  died  in  his  mother's  life- 
time -—  Heidi  that  the  annuity 
ceased  upon  his  death,  but  that 
the  400(V.  vested  in  him.  XtMsiy 
V.  Livesey.  Page  2S7,  54i2 

14>.  A  bequest  of  household  fomi- 
ture  and  other  household  effiscts 
in  a  dwelling-house  and  premises, 

comprizes 
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com^riaes  aU  prof>erty  placed 
tfiere»  either  for  ornament,  or 
for  uae  or  ooDsamptioa  in  it. 
Ode  y.  Fiizgendd.  Page  SOI 
15*  A  testatrix  bequeathed  one 
moiety  of  the  retidiie  of  her  per- 
sonal estate  to  her  daughter  Han- 
nak^  for  her  separate  use,  during 
the  joint  lives  of  her  and  her 
husband;  and  if  she  sorvtved 
hhn,  to  her  absolutely ;  if  not, 
to  such  of  her  children  Uving  at 
her  decease  as  ^ould  attain 
twenty-one;  with  a  bequest  over, 
if  there  were  no  such  children, 
to  another  daughter,  Mary^  and 
her  children ;  and  she  bequeathed 
the  other  moiety  to  her  daughter 
Mary^  for  her  separate  use,  dur- 
ing the  joint  lives  of  her  and  her 
husband,  and,  after  her  decease, 
to  such  of  her  children  living  at 
her  decease  as  should  attain 
twenty-one;  andif  there  were  no 
sudi  children  of  Mary^  to  Han'> 
nah  and  her  children,  in  like 
manner  as  the  first  moiety ;  with 
a  proviso,  that,  if  Hannah  died 
in  her  husband's  lifetime,  and 
diould  not  have  a  child  living  at 
her  decease  who  should  attain 
twenty-one,  the  second  moiety 
was  to  go  over  to  Hannah's  ex- 
ecutors and  administrators;  and 
that,  in  like  manner,  the  first 
mentioned  moiety,  in  the  event  in 
which  it  was  limited  over,  should, 
if  Mary  had  not  a  child  living 
at  her  death  who  should  attain 
twenty«one,  go  over  to  Mary's 
executors  and  administrators :  by 
a  codicil,  tlie  testatrix  gave  1500^., 
if  Mary  died  without  leaving 
any  child  who  attained  twenty- 


one,  to  Hannah  and  her  children, 
in  the  same  manner  as  was  in  the 
will  directed  touching  the  first 
mentioned  moiety  of  the  residue ; 
and  in  case  both  daughters  died 
without  leaving  any  child  living 
who  should  attain  twenty-one, 
she  bequeathed  the  1500/.,  to- 
gether with  all  the  residue  of  her 
personal  estate,  to  A, :  both  the 
daughters  died  without  issue,  but 
Hannah  survived  her  husband: 
Held,  nevertheless,  that  A,  was 
entitled  to  the  residue.  Hopkins 
V.  Ttrnk.  Page  80* 

16.  Previous  to  marriage,  the  for- 
tune of  the  wife  is  so  settled  as, 
in  the  event  of  her  surviving  her 
husband,  to  belong  to  her  abso* 
lutely;  by  other  deeds -of  the 
same  date,  the  hud>and  makes  a 
settlement  of  his  property,  under 
which  certain  interests  are  given 
to  the  wife ;  he  dies  in  her  life- 
time, having,  by  his  will,  be- 
queathed to  her  considerable  be- 
nefits, which  he  directs  shall  be  in 
satisfaction  of  all  her  claims  or 
demands  against  his  estate  or  exe- 
cutors under  the  settlement  made 
by  htm,  or  on  any  other  account 
whatsoever:  the  acceptance  of 
the  benefits  given  to  her  by  the 
will  does  nbt  preclude  the  wife 
from  claiming  a  leasehold,  part 
of  her  own  fortune,  which  the 
husband  was  bound  to  renew  in 
the  name  of  trustees,  and  upon 
the  trusts  of  her  settlement,  but 
which  he  had  renewed  in  his 
own  name.     Ccieman  v.  Jones. 

312 

17*  A  legacy  was  given  to  the  se- 
parate use  of  a  married  woman 
U  u  2  during 
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during  the  Joint  Iwm«£. her  and  |  21v  By  tha^ganie  «eitl<MBm  hehad, 
her  busbandt  and   in  caaa  she        mtAci  avdatirwhiriL'iiappaied.a 


.  surviTed  hini^^o  her  ab^hMely> 
but  ifsh^^did  ^QPl^^^xyiTis  hi^f 

.   to  8tji^  person  a$.  8^e  dwiH  by 

,  will  appoint,  4uai|».in  4^$hiU  of 

,  appointment^  ta  her  next  oC  kin» 
excliuive  of,  lysx^  bnnh^iHl  i  <  ,she 
died  in  the  lifi^tio^e  of  herhus-. 
band  and  tha  teatatori  JKeld, 
that  the  lagaoy.'lap*^.  BMker 
y,  HanbMTiiim  Fa9a340 

18.  Wh^rei  a  .  t^atatav  dir^eOfir  his 
just  debl8  and. funer^. expanses 
to  he  fully  paid  iwd  faMsfi^d  by 
his  executor  tber^ina^  na^ned, 

.    it  is  a  condition  ^itqpoied  iH>on 
the  exacuU^  ieaatifiF^r  the. testa- 
tor's debts  and  fitAeral^>eSp6lise8, 
]^^m,  ail  the  yurefiertyy'ivbitth 
,  ^jli^deriyjpa^odei  ^tnKtW^nry 

^  ,di(ypp«|tipn|.ifilL.je3(|«n^». whether  I 

,,x^9|if  or  f^sro^^.  t'  jbtndi  ▼. 
1^  ^  devisi^  of  |a044Htei>4.jf^for 

.paying  his  son  50/.  when  A^^he 

„^gp  4)f  tw^niywoee  jieers»7  givies 

,A<l.«thfi  fee,  beoeG^at^,i«hai^d 

.  .wAt)>j^ej[pajr0i9n^ieC5(M»  Mmms 

^  iWbac^.^i^ftafeeitleiQenl,  a  j 
. d^^tfktor.hadf  i)i,«;iceiitaia  eitenty 

.   the  £^  of  en  ^tateiii4ut)jeet<io  a 
,  le^m,  ePtd^hadi  ^nder  th^isame 

:  .iSf^toPftertfer.a,  pwc»t.  » the.par- 
.  .,tic«lV/ftK^|l^/4*«P^«><»'*«^ee, 

,    li^Jt^fi^«tC):|heTteiH^i!.t^^ 
.  ,  Mri} J, ,  ^  bjp,l|«f .  wfJll  he .  deiused 
,  t^ie  est^,jip  ^e».  ^ftbiwl  lefer- 
;  j .  &f^^  j^  hip^  {iw/Wti  thei wiR  .teok 

'  effisQt^<«f  e.4#wg^  ,^itMs,iDtepest, 
^  BAd  no^  as  m^  ef^eoatlon.ef  his 
,    power*    Fofv^r  v.  Btadfi^td^ 

354- 


'  poviet  to«ppeint  »ann  of  lOOOL, 
...,i9idiiflh'afttSto  be  ndaed' after  liis 
'  death  Iqr  tbeitafanito' wUch  the 
.    fee  eC  |he;«anii»eafeate  wasaob- 
.  jecsl;  iiotihis.wBl  iAok^no  notice 
adiaUrer qf ibsafDwees  tkede- 
. .  Vise  4f  the  aatate 'dideiBtoperate 
.    asvan  eaeoutieki  af  the.  power  to 
..  apfoint  the*  IflOQL;..  Am^  t. 
.^oi^Afal*.  .'     Fk^S54 

SS,  ,Thenvorcbr  if  ^A.B^'ikaSL 
.happen  fe  diev  ieavlDg  a  child 
r.  or  ehildreir/^  comrued  t9  mean, 
.  upen  tthe  eieot  of  the  whole  enD, 
'  tile,  deaftk  of  A.  B^  1>efore  the 
,   iestator'srwidoWft 

•    AtesfiatoB  gtfteti»Tesfdue  of 
•.   hi9!eatate  upon  aioity  to*  psry  the 
/,:  JQleiest*  to  h» widow  dariag  her 
V  •/lile.Afttf  h0i^..es2;afibe:  uBC^  and» 
..  <after  her   decease,  to  [iay  the 
t.i«prineipat.to  l6.rte  iwr-own  use, 
4wdi4oiHs  al/hctiowadi^oea]; 
■■'  bvi|iifr.CMeboukl;iM4)pa»  todie, 
•  {ffavieg  any  ^ald  JWkigtiat  her 
decease,  then  to  aqeh  efaild*  or 
,  jchildren ;  and  if  she  hould  hap- 
.'  pen  :to.  die^^withoiBt'^  aaj  •  chOd 
>  JiviAg  lat'iker  ^deceaae^  then  to 
jD*  an4JE.i  htitif  citheinof  them 
Aho\ild  dii^  hefoie  thej  ahould 
be!6eine  entitled  to>  recehnr  the 
fvad«  then:  iie<  gar  a  the  whole  to 
the  survivor;  andifx.they  should 
both  dieii»>1)bailifetfane  ef  his 
widoMryitheD  ho  gave  the  whole 
tobiawifetahBohitel|te  GWhawg 
.isur^ived  tfae^widowy.waa  eiltttled 
4o..lherresidile4«abaohnel|f%  Da 
.'aMCev.»Jutfiii.>  ,  'Y  SGO 

S9>'Iq  order, (to  jubRance  the  ap- 
parent intention  of  the  testator, 

thQ 
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the  vof^  <'  tf  he  ihoold  die/' 
were  oonstfuedt  ^  when  be  should 
die.*'r   SmmH  v«  Ckrk*  FUge  S65 

84.  A  testator  devised  his  real  and 
persooal  pvoperty  to  trttstees, 
upon  tnnt  for  four  chitdren  of 
Martha  bavim^  whom  he^.de* 
scribed  bj  their  respectrre  names» 
*<  together  with  every  olher  child 
bom  of  the  body  of  Martha 
Daviei  alive  at  my  deceasoy  or 
bom  within  nine  months  after- 
wards,  share  and  share  alike  s" 
Martha  Davie*  had  two  other 
children  bom  after  the  date  of 
the  willy  but  before  the  date  of  a 
codidl  to  it ;  and  these,  as  well 
as  the  four  children  previously 
bomi  were  all  illegitimate  t  The 
children,  bora  after  the  date  of 
the  will,  are  not  entitled  to  any 
share  of  die  properqr*  Mortimtr 
V*  WeU.  870 

96*,  Construction  df  a  will  as  to  the 
question^  whether  the  proceeds 
of  real  estate  were  mfeid^ '  the 
primary  Ibnd  Ibr  the  paytnent  of 
certain  legaci^.  JUcUu  v.  Lad- 
fey.  418 

86.  The  statute  of  the  85  G.  2« 
e*6*  dees  not  extend  to  wills 
which  dispose  of  personal  estate 
only  $  and  a  legacy  to  a  person, 
who  ia  an  attesting  witness  to 
such  a  will,  is  not  void,  Emanuel 
v«  ConOable.  4S6 

C7.  When  a  testator  dirscts  a  sum 
to  be  laid  oat  in  buildtng  a 
church,  the  bequiat  is  void ;  the 
rule  ef  cemtlruetioki  being,  that 
a  di#eelioft'4oibUiid'  inohidito  a 
direction  to  purchase  kOid  for 
the  purpose  of  builditig,  unless 


•!1 


the  testator  distinctly  refers  to 
land  alreiady  in  mortmain.  Prit^ 
ehafdf.  Athamfu  Pttge  456 

K.  A  won  died  before  his  ikther, 
leaviog  a  widow,  to  ^om  he 
gave  all  his  property.  The  Son's 
estate  being  insuffideht  fbr  the 
payment  of  his  debts,  the  father, 
by  a  codidl  to  his  will;  dii'ected 
his  trustees  and  executors  to  pay 
Ihs  son's  debts,  and  &amed  the 
son  of  hb  son  his  residuary  de» 
visee  and  legatee.  The  true  con- 
struction of  the  father's  codicil 
is,  tiiat  he  intended  only  the  pay« 
ment  of  such  portion  of  the  debts 
of  the  son  as  his  son's  estate 
would  be  insufficient  to  pay, 
Waiker  v.  Lodge.  459 

29.  A  general  devise  of  all  lands 
of  which  the  testatrix  had  power 
to  dispose,  is  not  a  good  ex* 
ecotioQ  of  a  power  to  appoint 
monies,  which  were  to  arise  from 
the  sale  of  land.  Adams  v.  Aui^ 
ten.  461 

90.  A  testator  by  his  will  be- 
queathed as  follows :  —  **  And 
unto  my  wife  (who  I  make  full 
and  wholly  executrix)  I  give  my 
house,  with  all  my  household  fiir^ 
niturey  as  also  all  my  plate,  china, 
books,  Unen,  and  every  other 
article  belonging  to  me,  both  in 
and  out  of  my  house,  and  which 
may  not  be  herein  mentioned,  she 
beiilg  subject  to  the  payment  of 
all  my  just  debts,  funeral  and 
testamentary  expenses:"  Held, 
that  the  benefidd  iMerest  in 
stoek,  whifah  formed  part  of  his 
general  estate,  did  not  pass  to  the 
wife.    Collier  v.  Squire.       467 
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